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CASES 


IN  THE 


SUPREME  COURT  OF  ILLINOIS. 


SOUTHERN  GRAND  DIVISION. 


JUNE    TEEM,    1873 


Geokge  W.  Irvin 

v. 

David  Rotramel. 

1.  Surveys — duty  of  commission  of  surveyors.  The  object  and  purpose 
of  the  act  of  March  25,  1869,  entitled  "An  act  to  provide  for  the  perma- 
nent survey  of  lands,"  not  being  to  establish  new  lines  and  corners,  but 
to  ascertain  the  old  ones,  it  is  the  duty  of  the  surveyors  appointed  under 
that  act  to  ascertain  the  lines  and  corners  in  dispute  as  near  as  possible 
according  to  the  government  survey  as  actually  made,  without  regard  To 
any  mistake  they  think  was  made  in  the  original  survey.  Some  known 
government  corner  should  be  ascertained,  and  the  monuments,  courses 
and  distances  regarded. 

2.  The  commissioners  should  not  start  from  a  disputed  corner  in  estab- 
lishing the  line  between  the  east  and  west  half  of  a  quarter  section  which 
is  also  in  dispute.  They  should  first  establish  the  exterior  lines  and  cor- 
ners of  the  section  according  to  the  government  surveys  and  field  notes, 
and  this  can  only  be  done  by  referring  to  original  government  corners  or 


12  IRVIN «.  Roth  am  el.  [Juno  T. 

Opinion  of  the  Conn. 

Other  monuments  which  have  boon  in  existence  over  twenty  years,  and 
recognized  :is  original  government  corners  by  the  adjoining  proprietors. 
From  the  linos  and  corners  of  the  section,  by  dividing  the  distance  ac- 
cording to  the  government  field  notes,  the  interior  corners  and  lines  can 
be  readily  established. 

o.  Same — partitS.  Where,  in  establishing  a  disputed  line  in  a  quarter 
section,  other  parties  than  the  petitioner  and  defendant  are  interested,  it 
is  recommended  that  such  persons  be  made  parties  to  the  proceeding. 

ArrEAL  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Sit. as  L.  Bkyax,  Judge,'  presiding. 

Mr.  Charles  H.  Pattox,  for  the  appellant. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 

Court : 

This  was  a  petition  to  the  circuit  court  of  Jefferson  eountv, 
at  the  March  term,  1871.  by  David  Kotramel  against  George 
W,  Irvin,  under  the  act  of  March  25,  1869,  entitled  u  An 
act  to  provide  for  the  permanent  survey  o{  lands."  praying 
for  the  appointment  of  a  commission  of  surveyors  to  make  sur- 
vey of,  and  to  permanently  establish  the  corners  and  bounda- 
ries between  the  east  half  and  the  west  half  of  the  southwest 
quarter  of  section  twenty-one  (21),  in  township  four  (4)  south, 
in  range  four  [4)  east  of  the  third  principal  meridian,  in  Jeffer- 
son county,  and  of  which  they  claimed  to  be,  respectively,  the 
owners. 

A  commission  was  appointed  by  the  court,  who,  in  due 
time,  to  the  next  August  term,  made  a  report,  which,  on  excep- 
tions being  tiled  thereto,  was  set  aside.  W hereupon,  the  court 
appointed  another  commission,  who  filed  their  report  on  the 
21st  of  February,  1872. 

Before  any  action  was  had  on  this  report,  the  venue  was 
changed  to  the  county  of  Washington,  in  another  circuit. 

At  the  September  term,  1872,  of*  the  Washington  circuit 
court,  the  report  ot^  the  commissioners,  after  exceptions  taken 
thereto  had  been  disposed  of,  was  approved  by  the  court  and 
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Opinion  of  the  Court. 

ordered  to  be  spread  at  large  upon  the  record,  and  that  each 
party  pay  one-half  the  costs. 

Exceptions  were  taken  to  this  order,  and  the  cause  brought 
here  by  appeal,  where  various  errors  are  assigned. 

Appellant  has  submitted  an  elaborate  brief  and  argument 
in  support  of  the  errors  assigned,  to  which  no  reply  has  been 
made  by  the  appellee. 

We  have  given  the  case  all  the  necessary  consideration,  as 
we  think,  and  have  come  to  the  conclusion  that  the  order  of 
the  circuit  court  approving  the  report  of  the  commissioners 
must  be  reversed,  for  reasons  we  will  briefly  give. 

We  had  occasion,  in  the  case  of  Martz  et  al.  v.  Williams  et  al. 
67  111.  306,  to  give  our  views  at  some  length  on  the  object 
and  purpose  of  this  act,  and  to  express  the  opinion  it  was  not 
the  province  of  the  commission  to  make  new  corners  and  new 
lines  as  boundaries,  but  to  establish  old  corners  and  retrace 
old  lines — those  corners  and  lines  once  established  by  the 
United  States  surveys,  by  which  parties  purchasing  land  of 
the  government  were  influenced  and  governed.  We  held  it 
was  incumbent  on  the  commissioners,  acting  under  this  stat- 
ute, to  ascertain  the  lines  and  corners,  as  near  as  possible,  ac- 
cording to  the  government  survey  as  actually  made,  without 
regard  to  any  mistake  the  surveyors  may  think  there  may 
have  been  in  the  original  survey  as  it  was  actually  made.  It 
was  there  held  some  well  known  government  corner  should 
be  ascertained,  and  the  monuments,  courses  and  distances  re- 
garded. 

The  report  in  question  does  not  appear  to  be  based  on  those 
principles.  It  is  as  follows:  " Beginning  at  a  stone  on  sec- 
tion line  at  quarter-quarter  section  corner  equidistant  between 
the  southwest  corner  of  said  section  twenty-one  (21)  and  the 
quarter  section  corner  on  south  side  of  same  section  where  the 
west  half  and  the  east  half  of  the  southwest  quarter  of  said 
section  twenty-one  (21)  corner  on  section  line;  thence  north 
at- a  variation  of  5°  37J'  161  poles  and  2J  links  to  stone  at 
equidistance  between  quarter  section   corners  on  west  side  of 
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said  section  twenty-one  (21)  and  the  center  of  said  section. 
Xotes — The  dotted  lines  on  plat  show  lines  of  preliminary 
survey.  The  corners  designated  by  stones  are  generally  sand 
stones  of  moderate  size.  Original  corners  identified  as  shown 
on  plat.  Distances  as  shown  on  plat  are  the  distances  as  made 
by  actual  measurement,  and  we  certify  that,  upon  proper  in- 
quiry made  by  us,  we  could  not  find  any  witness  or  witnesses 
by  whom  we  could  prove  or  identify  the  original  government 
corners  for  the  southwest  corners  of  sections  twenty  and 
twenty-one,  or  any  other  legal  established  corners  existing  for 
the  period  of  twenty  years  at  said  localities,  or  government 
line  or  tree,  or  other  noted  object." 

To  determine  the  correctness  of  this  report,  and  of  the  sur- 
vey as  made  by  the  commissioners,  reference  must  be  had  to 
section  three  of  the  act  cited.  It  is  as  follows:  "  Upon  the 
filing  of  proper  petition  and  proof  of  due  notice  as  aforesaid, 
the  said  court  shall  appoint  a  commission  of  three  surveyors, 
entirely  disinterested,  to  make  said  survey,  who  shall  proceed 
to  make  said  survey  and  report  their  proceedings  to  that  or 
the  next  term  of  said  court,  accompanied  by  a  plat  and  notes 
of  said  survey;  said  commission  of  surveyors  shall  be  author- 
ized to  administer  an  oath  and  take  the  evidence,  and  incor- 
porate the  same  with  their  survey,  of  any  person  who  may  be 
able  to  indentify  any  original  government  or  other  legally 
established  corner  or  witness  thereto,  or  government  line  tree 
or  other  noted  object,  and  all  stone  corners  or  other  monu- 
ments that  have  been  in  existence  over  twenty  years,  and 
recognized  as  original  government  corners  by  the  adjoining 
proprietors."     Sess.  Laws  1869,  pp.  241,  242. 

It  is  evident  from  this  section,  and  indeed  from  the  whole 
tenor  of  the  act,  its  object  is  to  provide  means  by  which  lost 
corners  may  be  restored  and  placed  where  they  properly  be- 
long, according  to  the  original  survey. 

Did  the  commissioners  do  this  in  the  case  before  us?  From 
the  report  and  plat,  we  are  unable  to  satisfy  ourselves  they 
did.     The  dividing  line  between  the  east  half  and  west  half 
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of  the  southwest,  quarter  of  seetion  twenty-one  was  the  line 
in  dispute.  Tt  was  the  duty  of  the  com  mission  to  establish 
it  according  to  this  act.  In  order  so  to  do,  they  start  from 
the  disputed  corner  on  the  south  side  of  the  quarter  section 
line,  and  run  one-half  mile  north,  and  say  they  have  estab- 
lished that  line.  We  are  unable  to  see  that  this  is  a  compli- 
ance with  the  law. 

It  seems  to  us.  before  the  commissioners  could  have  cor- 
rectly established  this  line,  it  was  necessary  first  to  establish 
the  exterior  lines  and  corners  of  the  section  according  to  the 
government  survey  and  field  notes,  a  copy  of  which  every  sur- 
veyor has  or  should  have,  and  this  can  only  be  done,  as  the 
act  declares,  by  referring  to  original  government  corners,  or 
to  stone  corners  or  other  monuments  which  have  been  in  ex- 
istence over  twentv  vears,  and  recognized  as  original  govern- 
ment  corners  by  the  adjoining  proprietors.  This  the  commis- 
sioners did  not  do,  although  it  appears,  by  the  plat  returned 
by  them,  they  could   have  done  so  without  much  trouble. 

The  plat  shows  that  the  original  southeast  corner  of  section 
twenty -one  and  the  southwest  corner  of  section  twenty  were 
identified  as  original  corners.  By  running  a  straight  line  be- 
tween these  two  corners  east  and  west,  and  dividing  the  dis- 
tance according  to  the  government  field  notes,  they  could  not 
fail  to  establish  correctly  the  corners  on  the  south  side  of  sec- 
tion twenty-one.  By  the  same  process,  a  line  between  the 
northeast  corner  of  section  twenty-three  and  the  northwest 
corner  of  section  twenty  would  have  established  correctly  the 
corners  on  the  north  side  of  section  twenty-one.  Having 
thus  established  the  north  and  south  corners,  the  commission- 
ers could  readily  have  established  the  interior  lines  according 
to  the  rule  above  stated. 

The  theory  that  the  east  and  west  lines  are  crooked,  and 
the  north  and  south  lines  straight,  is  not  strictly  correct.  A 
glance  at  the  plat  of  the  original  survey  will  show  the  con- 
trary, as  well  as  the  testimony  of  the  several  surveyors.  Their 
testimony,  in  substance,  is,  that  the  township  lines  are  straight 
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lines.  Admitting  this  to  be  so,  we  find  that  the  line  from  the 
township  line  north  to  the  southwest  corner  of  section  twenty- 
one,  the  southeast  corner  of  section  twenty-one  and  the  south- 
west corner  of  section  twenty  is,  in  each  instance,  one  hun- 
dred and  sixty  chains,  or  two  miles;  it  follows,  therefore,  that 
the  south  line  of  section  twenty-one  must  be  parallel  with 
the  township  line,  and  so  with  all  the  other  lines  running  east 
and  west  through  the  township  for  the  five  miles,  running  from 
east  to  west,  starting  from  the  east  side  of  the  township. 
Should  an  incorrectness  appear  in  this,  it  would  be  properly 
chargeable  to  incorrectness  of  measurement,  to  be  attributed 
to  want  of  skill  or  to  inequalities  in  the  surface,  and  unless 
the  east  and  west  lines  are  otherwise  controlled  by  govern- 
ment corners,  they  ought  to  be  parallel  with  the  southern 
boundary  line  of  the  township  in  all  cases.  That  the  north 
and  south  lines  through  a  township  deflect  more  or  less  from 
a  direct  line,  can  be  readily  seen  by  referring  to  the  govern- 
ment surveys  and  field  notes.  An  instance  is  ready  :  Suppose 
section  thirty  measures  eighty  chains  on  the  south  side  and 
eighty-one  chains  on  the  north  side,  it  can  not  be  that  the 
west  line  of  the  section  would  be  parallel  with  the  east  line 
thereof,  and  so  it  is,  more  or  less,  with  all  north  and  south 
lines  through  a  township. 

It  seems  somewhat  strange  that  the  commissioners  should 
have  made  the  starting  point  of  their  survey  at  the  very  line 
in  dispute,  when  the  southeast  corner  of  section  twenty-one 
is  fully  identified,  as  also  the  northwest  corner  of  section 
twenty,  at  each  of  which  places  there  is  an  original  corner, 
and  so  there  is  such  a  corner  at  the  southwest  corner  of  sec- 
tion twenty. 

By  the  survey,  as  made,  this  dividing  line  is  placed  five 
rods  further  east  than  it  should  be,  according  to  the  govern- 
ment survey,  and  which  would  be  shown  by  running  from  an 
established  corner.  The  weight  of  the  testimony  is  clearly 
against  this  report,  and  it  should  not  be  approved. 
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It  appears  there  are  several  other  proprietors  interested  in 
this  line.  As  the  judgment  will  be  reversed  and  the  cause 
remanded,  it  would  be  advisable  to  amend  the  petition  and 
make  them  parties,  so  as  to  avoid  further  litigation  by  a  final 
adjudication  upon  the  rights  of  all  interested  parties. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
leave  to  amend  petition  bv  making  additional  parties,  if  de- 
sired. 

Judgment  reversed. 


William  W.  Draper 

V. 

Mary  E.  Draper. 

1.  Witness — age  of  child  as  bearing  on  competency.  The  allowing  of  a 
child,  nine  years  of  age,  to  testify,  was  assigned  as  error.  She  testified  on 
her  voir  dire  that  she  "understood  the  nature  of  an  oath,  and  that  if  she 
did  not  swear  the  truth  she  would  get  into  hell-fire:"  Held,  that  intelli- 
gence, and  not  age,  was  the  test  of  the  competency  of  a  witness  of  tender 
years,  and  that  the  witness  was  competent  according  to  the  most  rigid 
rule. 

2.  Chancery— -final  decree  without  any  disposition  of  the  suit  as  to  part 
of  defendants.  Where  a  final  decree  was  rendered  on  a  bill  in  chancery 
without  taking  the  default  of,  or  taking  any  decree  against  certain  par- 
ties defendant,  who  seemed  to  have  been  unnecessary  parties,  there  being 
no  evidence  against  them,  it  was  held,  that  the  bill  should  have  been  dis- 
missed as  to  them,  but  that  a  failure  to  do  so,  which  worked  no  prejudice 
to  the  real  and  proper  defendants,  was  no  sufficient  ground  for  reversing 
the  decree  against  them. 

3.  Custody  op  children — on  decree  of  divorce.  At  common  law,  as  a 
general  rule,  subject  to  some  exceptions,  the  father  is  entitled  to  the  cus- 
tody of  his  infant  children  as  against  the  mother,  but,  under  our  statute 
relating  to  proceedings  for  divorce,  the  court  has  a  large  discretion  in 
determining  to  which  parent  the  children  will  be  given.  It  is  usual  in 
such  cases,  where,  on  the  account  of  tender  years,  a  nurse  would  be  re- 
quired if  the  child  was  awarded  to  the  father,  to  give  it  to  the  mother,  if 
there  is  nothing  in  her  character  rendering  her  unfit.  Such  a  decree  is 
not  conclusive,  but  may  be  modified  and  altered  whenever  the  interests 
of  the  child  require  it. 

2— 68th  III. 
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4.  Divorce  and  alimony — injunction  restraining  sale  of  lands.  On  the 
hearing  of  a  bill  for  divorce,  the  court  granted  the  same,  decreed  ali- 
mony, and  set  aside  a  fraudulent  conveyance  of  the  defendant  to  his 
brother,  and  perpetually  enjoined  the  brother  from  selling  or  disposing 
of  the  land  conveyed  to  him:  Held,  that  the  court  erred  in  making  the  in- 
junction perpetual  as  to  the  brother,  and  in  setting  aside  the  fraudulent 
conveyance,  as  it  was  binding  between  the  parties.  A  lien  should  have 
been  decreed  on  the  property  for  the  payment  of  the  alimony,  and  on  its 
payment  the  land  should  have  been  free  from  the  effect  of  the  decree. 

5.  Fraudulent  conveyance— -facts  showing  sale  fraudulent.  Where  a 
husband,  after  suit  for  divorce  b}T  his  wife,  threatened  to  dispose  of  his 
property  so  that  she  could  get  nothing,  and  such  threat  was  followed  by 
a  sale  to  his  brother  without  any  previous  offer  to  sell,  and  the  sale  was 
attempted  to  be  justified  on  the  ground  that  it  was  made  in  payment  of  a 
debt  which  was  shown  by  his  oath  only,  and  the  property  conveyed,  ac- 
cording to  his  own  showing,  overpaid  the  debt  some  $6000,  and  he  gave 
his  brother,  at  the  same  time,  a  chattel  mortgage  for  $1500,  and  trans- 
ferred to  him  a  large  amount  in  notes,  a  decree,  finding  the  sale  to  have 
been  made  in  fraud  of  the  rights  of  the  wife,  was  held  to  be  supported  by 
the  evidence.  The  brother  purchasing  pendente  lite,  and  receiving  prop- 
erty greatly  in  excess  of  his  claim,  was  held  bound  to  explain  the  transac- 
tion, and  not  having  clone  so,  or  shown  payment  of  the  excess,  he  was  con- 
sidered a  party  to  the  fraud. 

6.  Alimony — reasonableness  of.  "Where,  on  decreeing  a  divorce  in  favor 
of  a  wife,  the  court  fixed  her  alimony  for  the  support  of  herself  and  chil- 
dren at  $3000,  payable  in  installments  of  $500  each  and  every  six  months, 
which  sum  did  not  amount  to  over  one-fourth  of  what  the  husband  owned 
according  to  his  own  version  of  losses  and  of  a  sham  sale,  and  to  only 
one-eighth  of  his  estate,  if  the  sale  was  a  mere  sham,  it  was  held,  that 
the  allowance  was  reasonable,  and  that  the  times  of  payment  were  favor- 
able to  the  defendant. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Watts  &  Miller,  for  the  appellant. 

Messrs.  Casey  &  DwiaHT,  and  Mr.  Thomas  S.  Casey,  for 
the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  Mary  E.  Draper,  in  the  Washing- 
ton   circuit   court,  against  William  W.  Draper,  to   obtain  a 
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divorce,  on  the  ground  of  extreme  and  repeated  cruelty.  The 
bill  prayed  alimony,  and  that  the  custody  of  the  children  be 
decreed  to  complainant.  Afterwards,  an  amended  bill  was 
filed,  alleging  that  defendant  was  fraudulently  conveying  and 
otherwise  disposing  of  his  property  to  his  brother  and  others 
for  the  purpose  of  depriving  her  of  alimony,  and  prayed  an 
injunction  to  restrain  him  from  selling,  and  making  his 
brother  Horace  and  a  number  of  other  persons  defendants. 
William  answered,  denying  the  cruelty  charged,  and  all 
fraud  in  selling  his  property,  alleging  that  he  only  sold  for 
the  payment  of  his  debts.  Horace  answered,  denying  all 
fraud  in  purchasing,  and  insisted  that  it  was  in  good  faith. 

A  trial  was  had  before  a  jury,  resulting  in  a  verdict  in 
favor  of  complainant,  whereupon  the  court  rendered  a  decree 
divorcing  the  parties,  giving  the  custody  of  the  children  to 
complainant,  and  decreeing  the  payment  of  $3000  as  alimony, 
payable  in  installments  of  $500  each,  every  six  months.  The 
court  also  decreed  that  the  conveyance  from  William  to  Hor- 
ace was  void,  and  subjected  the  land  to  the  payment  of  ali- 
mony, and  dissolved  the  injunction  as  to  the  other  defendants, 
but  made  it  perpetual  as  to  him. 

It  is  insisted  that  the  court  erred  in  permitting  the  daugh- 
ter of  complainant,  a  child  of  nine  years  of  age,  to  testify  on 
behalf  of  her  mother.  The  grounds  of  objection  are,  the  want 
of  knowledge  and  the  want  of  age.  She  testified  on  the  voir 
dire  that  she  "understood  the  nature  of  an  oath,  and  that  if 
she  did  not  swear  the  truth  she  would  get  into  hell-fire." 
This  is  believed  to  be  within  the  most  rigid  test  as  to  the 
knowledge  necessary  to  permit  persons  to  testify.  She  seemed 
to  fully  comprehend  the  nature  of  an  oath,  and  was  a  compe- 
tent witness.  It  is  also  an  elementary  rule  of  evidence  that 
intelligence,  and  not  age,  must  govern  in  permitting  persons 
of  tender  years  to  give  testimony.  The  law  has  fixed  no  age 
at  which  they  may  or  may  not  testify.  In  this  case,  the  wit- 
ness seems  to  have  possessed  sufficient  intelligence,  and  there 
is  no  force  in  the  objection. 
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It  is  urged  that  the  court  below  erred  in  rendering  the  de- 
cree without  defaulting  the  defendants  who  had  failed  to  an- 
swer, or  in  failing,  on  the  hearing,  to  dismiss  the  bill  as  to 
them.  From  an  examination  of  the  evidence,  it  will  be  seen 
that  there  is  no  testimony  against  them  upon  which  to  render 
a  decree  that  could  affect  their  rights.  They  were  unneces- 
sary parties,  and  according  to  the  strict  rules  of  practice  the 
bill  should  have  been  dismissed  as  to  them.  But,  inasmuch 
as  they  do  not  assign  errors,  and  as  no  decree  was  rendered 
against  them,  we  can  not  reverse  for  that  reason.  It  in  no- 
wise concerns  appellants  whether  they  were  dismissed  from 
the  case  or  not,  as  no  wrong  can  result  to  appellants  from  the 
want  of  such  dismissal. 

It  is  also  urged  that  the  finding  of  the  jury  is  not  sustained 
by  the  evidence.  After  carefully  considering  it,  we  are  of 
opinion  that  it  clearly  preponderates  in  favor  of  the  finding. 
There  was  some  conflict  in  the  evidence,  but  it  was  for  the 
jury  to  weigh  and  consider  it,  and  find  their  verdict  as  the 
testimony  preponderated  j  and  having  done  so,  we  have  no 
inclination  to  disturb  the  verdict. 

It  is  objected,  that  the  court  erred  in  decreeing  the  custody 
of  the  children  to  the  mother  instead  of  to  the  father;  that 
he  has  the  legal  right  to  their  custody.  At  the  common  law, 
as  a  general  rule,  subject  to  some  exceptions,  the  proposition 
is  true;  but  under  our  statute  regulating  proceedings  for  di- 
vorce, the  court  has  a  large  discretion  in  determining  to 
which  parent  the  children  will  be  given.  Even  at  the  com- 
mon law,  the  court,  acting  for  the  best  interests  of  the  child, 
would,  when  of  tender  years,  usually  intrust  it  to  the  mother. 
In  such  cases,  the  maternal  affection  is  more  active  and  bet- 
ter adapted  to  the  care  of  the  child  than  the  hired  services  of 
a  nurse,  and  the  court  inclines,  until  the  child  advances  to 
an  age  that  does  not  demand  the  mother's  care,  to  leave  it  in 
her  custody,  unless  her  character  and  habits  render  it  im- 
proper and  likely  to  be  injurious  to  the  child. 
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Again,  the  decree  in  this  respect  is  not  conclusive,  but 
may,  whenever  the  interests  of  the  children  may  require  it, 
be  altered  and  so  modified  as  may  promote  their  interest.  In 
this  case,  the  children  are  of  quite  tender  years,  and  for  that 
reason  we  have  no  inclination  to  reverse  or  modify  the  decree 
in  that  respect. 

It  is  claimed  that  the  court  below  erred  in  vacating  the 
title  conveyed  by  William  to  Horace,  and  perpetually  enjoin- 
ing the  latter  from  selling  the  property.  A  careful  examina- 
tion of  the  evidence  satisfies  us  that  the  conveyance  was  made 
in  fraud  of  the  rights  of  complainant.  Appellee  says,  in  her 
testimony,  that  her  husband  threatened  to  dispose  of  his  prop- 
erty so  that  she  could  not  receive  any  part  of  it.  This  is  the 
only  direct  evidence  on  the  question,  and  he  does  not  deny 
having  made  the  threat.  The  fact  that  it  was  followed  by  the 
sale,  and,  so  far  as  the  record  shows,  he  had  not  previously 
offered  it  for  sale,  are  strong  proofs  of  fraud.  He  showed 
no  disposition  to  await  the  event  of  the  suit,  but  conveyed  to 
his  brother  340  acres  of  land  which  he  stated  he  sold  at  $40 
per  acre,  or  at  the  least,  the  greater  portion  of  it.  That  quan- 
tity at  that  price  would  yield  $13,640,  whilst,  as  we  under- 
stand his  testimony,  he  only  claimed  to  have  owed  his  brother 
$7700 ;  and  if  so,  he  overpaid  him  $5940,  without  taking 
into  account  the  large  amount  in  notes  transferred  to  his 
brother  and  the  chattel  mortgage  for  $1500  given  him.  Why 
pay  this  large  sum  over  and  above  all  existing  indebtedness? 
Can  any  one  claim  that  this  was  a  fair  and  honest  payment 
of  the  debt,  if  any  such  existed  ?  Surely  not.  He,  it  is  true, 
says  he  sustained  losses,  but  does  not  specify  when  or  how ; 
but  even  admit  there  were  losses,  that  does  not  account  for 
the  $7000  or  $8000,  at  least,  which  he  overpaid  his  brother ; 
and  yet  he  says  the  transaction  was  fair.  Such  inconsistent 
evidence  is  worth  but  little,  and,  taking  his  threat  to  sell, 
with  all  of  the  circumstances  in  evidence,  there  can  not  be  a 
doubt  that  the  sale  was  fraudulent.  He  does  not  deny  that 
he  had  in  his  hands  $20,000  to  $25,000  worth  of  property, 
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and  he  has  made  no  other  attempt  to  account  for  its  disposi- 
tion than  by  his  own  inconsistent  version  of  the  matter. 

Tt  is,  however,  said,  that  there  is  no  evidence  to  show  that 
Horace  knew  of  or  participated  in  the  fraud.  It  is  inconceiv- 
able that  he  could  receive  $7000  or  $8000  more  than  there  is 
any  pretense  he  had  any  claim  to  receive,  without  knowing 
he  was  aiding  and  assisting  in  the  perpetration  of  a  fraud.  He 
knew  he  had  no  claim  to  that  large  sum,  and  we  infer  he  must 
have  known  of  the  suit  for  the  divorce  and  alimony.  It  is 
idle  to  say  he  did  not  know  his  brother  was  acting  fraudu- 
lently. He  was  also  purchasing  Us  'pendens,  and,  of  course, 
acquired  the  property  subject  to  the  claim  of  the  wife  to  her 
alimony.  We  regard  the  evidence  as  clear  that  he  knew  his 
brother  was  acting  in  bad  faith  to  his  wife. 

Being  charged  with  the  fraud,  and  shown  to  have  received 
so  large  a  sum  above  any  claim  he  could  have  held,  and  other 
circumstances  appearing  in  the  case,  it  devolved  on  Horace  to 
explain  the  transaction.  Broivnv.  Welch,  18111.  343.  It  lias 
been  repeatedly  held  that,  on  such  a  charge  and  presumption 
established,  it  devolves  on  the  purchaser  to  prove  that  he  has 
paid  the  purchase  money  for  the  property,  lloshier  v.  Knox  Col- 
lege, 32  111.  155  ;  Keys  v.  Test,  33  111.  316  ;  Riser  v.  Heuston,  38 
111.  252,  and  DeWolf  v.  Pratt,  42  111.  198.  But  he  made  no 
effort,  except  by  the  evidence  of  his  brother,  to  explain  the 
transaction,  and  in    that  he   signally  failed. 

The  fraud  having  been  thus  established,  it  only  remained 
for  the  court  below  to  fix  the  amount  of  alimony,  and  the 
manner  in  which  it  should  be  paid.  If  the  husband  owed 
the  debt  to  his  brother,  as  he  claims,  but  we  think  has  failed 
to  show,  still  deducting  it  from  the  value  of  his  propertv, 
there  would  probably  remain  $17,000  or  $18,000  worth  ;  or, 
if  the  lowest  estimate  were  taken,  still  there  would  be  over 
$12,000  remaining,  and  the  alimony  would  amount  to  but 
one-fourth  of  that  sum.  If  the  claim  that  he  owed  his  brother 
was  but  a  sham,  then  the  alimony  allowed  would  be  but  one- 
eighth  part  of  his  estate.     The  amount  allowed,  in  view  of 
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the  large  amount  of  property  owned  by  the  husband,  and  the 
fact  that  the  wife  is  intrusted  with  the  care  and  support  of  the 
children,  we  think  was  not  unreasonable.  As  to  the  manner 
of  its  payment,  we  can  see  no  objection.  It  is  more  favora- 
ble to  the  husband  than  if  required  to  pay  the  whole  amount 
at  an  early  day. 

The  court  below,  however,  should  not  have  made  the  in- 
junction perpetual  or  set  aside  the  conveyance.  It  was  bind- 
ing between  the  parties,  and  the  court  should  have  decreed  a 
lien  on  the  land  for  the  payment  of  the  alimony.  On  its  pay- 
ment, the  land  should  have  been  free  from  the  effects  of  the 
decree,  and  Horace  should  then  have  the  power  to  dispose  of 
it  at  his  own  pleasure;  hence,  the  perpetual  injunction,  and 
the  setting  aside  of  the  deed,  should  not  have  been  decreed. 
The  rights  of  the  wife  would  have  been  fully  secured  by  such 
a  lien,  followed  by  a  sale  in  case  of  non-payment  of  any  one 
of  the  installments.  The  injunction  was  necessary  when  grant- 
ed, but  having  answered  its  purpose,  it  should  have  been  dis- 
solved. The  bill  should  have  been  dismissed  as  to  all  but 
William  and  Horace  Draper.  In  these  respects,  the  decree 
of  the  court  below  will  be  modified  in  this  court,  and  affirmed 
in  all  other  particulars,  and  at  the  costs  of  appellants. 

Decree  affirmed  in  part. 


James  H.  Crow 

V. 

Henry  C.  Bowlby. 

Former  judgment — extinguishment  of plaint  iff ''s  claim.  Where  a  plain- 
tiff sued  a  defendant  to  recover  for  boarding  a  third  party,  alleged  to 
have  been  done  at  defendant's  request,  and  it  appeared  that  in  a  prior 
suit  of  the  plaintiff  against  the  party  boarded  to  recover  for  the  same  board- 
ing, such  party,  on  a  claim  for  work  done,  recovered  a  judgment  against 
the  plaintiff:  Held,  that  such  judgment  satisfied  his  claim  for  boarding, 
and  that  it  was  a  bar  to  the  second  suit  for  the  same  matter. 
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Appeal  from  the  Circuit  Court  of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

This  was  an  action  by  Henry  C.  Bowlby,  against  James  H. 
Crow,  before  a  justice  of  the  peace,  and  taken  by  appeal  to 
the  circuit  court.     The  opinion  states  the  facts. 

Mr.  L.  P.  Butler,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  to  recover  for  board  furnished 
Mrs.  Ringler,  which  appellee  alleges  he  provided  at  the  request 
of  appellant. 

There  is  some  conflict  in  the  evidence  as  to  whether  appel- 
lant ever  agreed  to  pay  for  the  board  of  Mrs.  Ringler.  On 
that  question  the  weight  of  the  evidence  seems  to  be  in  favor 
of  appellant.  We  are  led  to  adopt  this  view  the  more  readily 
because  the  equities  of  the  case  appear  to  be  with  him.  The 
testimony  of  Mrs.  Ringler  is  uncontradicted  that  she  went 
to  live  at  appellee's  house  at  the  request  of  his  wife  to  assist 
in  her  domestic  affairs.  She  states  she  had  money  of  her 
own,  and  could  have  paid  her  board,  but  she  owed  nothing 
— the  work  that  she  did  in  appellee's  family  being  worth  more 
than  her  board. 

But  there  is  a  still  more  conclusive  reason  why  this  judg- 
ment should  not  be  permitted  to  stand. 

Appellee  brought  an  action  before  a  justice  of  the  peace, 
against  Mrs.  Ringler.  for  her  board  during  the  same  period 
for  which  it  is  sought  to  recover  in  this  suit.  She  filed  a 
counter  claim  for  services.  The  cause  was  tried  before  the 
justice  and  a  jury,  and,  although  the  verdict  was  irregular,  it 
was  in  her  favor,  and  the  judgment  rendered  thereon  was 
against  appellee,  and  must  be  regarded  as  conclusive  as  to 
the  rights  of  the  parties.  The  case  was  tried  on  its  merits, 
and  there  was  no  evidence  offered  tending  to  show  appellant 
was  the  party  liable.     There  was  no  such  issue  in  the  case. 
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That  judgment  was  offered  in  evidence,  and  the  cause  of 
action  proven  beyond  question  to  be  identical  with  that 
involved  in  this  controversy.  It  was  never  appealed  from, 
and  remains  in  full  force. 

We  must  regard  appellee's  claim  for  the  board  of  Mrs. 
Ringler  as  having  been  extinguished  by  the  former  adjudi- 
cation, and  no  reason  is  perceived  why  it  does  not  constitute 
a  complete  defense  to  the  right  to  recover  in  the  present  action. 
Had  he  recovered  in  the  former  suit,  it  is  apparent  he  could 
have  had  but  one  satisfaction  of  his  claim.  It  would  have 
been  merged  in  the  judgment.  Upon  the  same  principle  his 
right  of  action,  whatever  it  may  have  been,  was  cut  off  by 
the  previous  adjudication.  His  demand  was  effectually  sat- 
isfied by  the  counter  claim  presented,  and  a  second  recovery 
can  not  be  had. 

It  was  error  in  the  court  not  to  award  a  new  trial,  for  which 
the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Breese  dissents. 


Anthony  S.  Badgley  et  al. 

v. 

August  Votrain. 

1.  Trust — enforcement  of  voluntary  declaration  of  trust.  •  Where  a  trust 
is  perfectly  created,  so  that  the  donor  or  settlor  has  nothing  more  to  do,  and 
the  party  seeking  to  enforce  it  has  need  of  no  further  conveyance  from 
the  settlor,  and  nothing  is  required  of  the  court  but  to  give  effect  to  the 
trust  as  an  executed  trust,  it  will  be  carried  into  effect,  although  it  was 
without  consideration,  and  the  possession  of  the  property  was  not  changed. 
But  if  the  transaction  is  incomplete,  and  its  final  completion  is  asked  in 
equity,  the  court  will  not  interfere  to  perfect  the  settlor's  liability  without 
inquiring  into  the  origin  of  the  claim  and  the  nature  of  the  cousideration 
given;  and  if  the  undertaking  is  purely  voluntary,  the  court  will  not  ex- 
ecute it. 
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2.  Where  a  grandfather  entered  into  a  written  instrument  with  a  grand- 
son, which  recited  that  he  had  assigned  to  the  latter  notes  and  mortgages 
to  the  amount  of  $12,000,  upon  the  condition  that  the  assignor  should  re- 
tain and  receive  the  interest  on  the  same  during  his  life,  the  same  to  be 
drawn  by  the  grandson  before  a  division  of  the  donor's  property,  and 
the  grandson  to  inherit  one-third  of  the  rest  of  his  property;  and  it  ap- 
peared that  an  assignment  had  been  written  upon  a  portion  of  the  notes 
to  the  grandson,  but  no  delivery  was  made  of  any,  and  that  there  was  no 
consideration  for  the  undertaking  other  than  the  relationship  of  the  par- 
ties: Held,  on  bill  by  the  grandson  to  enforce  the  trust  and  compel  a  de- 
livery of  the  notes,  that  the  transfer  was  incomplete  for  want  of  a  delivery 
of  the  notes  and  securities,  and  there  being  no  consideration,  the  court 
could  not  complete  the  transaction  and  grant  the  relief  sought. 

3.  Assignment  of  negotiable  paper — delivery  necessary.  Promissory 
notes  are  capable  of  legal  transfer  only  in  the  mode  prescribed  by  statute, 
by  indorsement  on  the  back  by  the  payee  and  delivery.  It  can  not  be 
done  by  a  separate  instrument  in  writing.  An  indorsement  of  a  note  to 
another  by  the  payee,  without  delivery,  will  not  pass  tlfe  title,  and,  until 
delivery,  the  transfer  is  incomplete. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  countv  : 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  a  bill  in  equity,  exhibited  in  the  St.  Clair  circuit 
court  by  August  Yotrain,  a  grandson  of  Etienne  Deshaves, 
deceased,  who  died  intestate,  leaving  complainant  and  eio-ht 
other  grandchildren  his  only  heirs  at  law.  These  other  eight 
grandchildren,  together  with  the  administrator  of  the  intes- 
tate's estate,  were  made  parties  defendant.  The  bill  was 
founded  upon  and  sought  to  enforce  the  provisions  of  the  fol- 
lowing instrument  in  writing: 

"Know  all  men  by  these  presents,  that  I  have  assigned  to 
August  Yotrain  the  sum  of  $12,000  of  my  property,  which 
amount  he  is  to  draw  before  my  property  is  divided ;  and  he 
is  to  inherit  one-third  of  the  rest  of  my  property,  which  is  to 
be  divided  into  three  parts,  after  my  death.  The  $12,000 
which  I  have  assigned  to  him  consists  of  $9800  mortgages 
and  $2200  in  notes,  which  I  have'  assigned  upon  these  con- 
ditions : 

First — That  I  retain  said  assigned  mortgages  and  notes,  and 
receive  the  interest  thereof  during  my  life. 
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Secondly — That  I  promise  to  pay  said  August  Votrain, 
yearly,  $200,  the  first  payment  to  be  made  January  1st,  1872, 
and  $200  every  year  thereafter. 

Thirdly — These  foregoing  conditions  are  expressly  under- 
stood to  be  upon  the  condition  that,  if  the  said  August  Vo- 
train should  die  before  my  death,  the  amount  of  property  so 
assigned  shall  revert  to  me  and  remain  my  property  as  if  it 
had  not  been  assigned  to  him,  and  this  instrument  of  writing 
shall  be  null  and  void. 

Belleville,  111.,  September  Gth,  1871. 

Etienne  Desha  yes,  [seal]. 

bis 

August  +  Votrain,  [seal]." 

mark 

C.  T.  Elles,  witness. 

The  bill  alleges  that,  March  27,  1871,  the  intestate  was  the 
owner  and  payee  of  five  several  promissory  notes  for  divers 
amounts,  secured  by  mortgages ;  that  for  the  purpose  of  making 
a  gift  or  advancement  to  complainant,  intestate  on  that  day 
executed  on  the  back  of  these  several  notes  and  mortgages  an 
assignment,  as  follows: 

"  For  value  received.  I  hereby  assign  the  within  note  with 
mortgage  to  August  Votrain,  this  27th  day  of  March,  1871. 

Etienne  Deshayes." 

But  there  was  no  proof  as  to  the  nature  of  this  transaction 
or  its  purpose. 

These  notes  are  described  and  designated  in  the  bill  as 
"Exhibit  A."  The  bill  also  alleges  that,  September  6, 1871, 
intestate  was  likewise  owner  of  five  other  promissory  notes, 
payable  to  him,  for  divers  amounts,  wbjch  are  designated  as 
'•Exhibit  B. ;''  these  notes  had  no  assignment  upon  them. 
Alleges  that,  at  his  death,  intestate  was  the  owner  of  other 
personal  property  of  the  value  of  $1000.  Complainant  claims, 
by  his  bill,  that,  under  the  instrument  of  September  6,  1871, 
he  is  entitled  to  have  transferred  to  him  notes  and  mortgages 


28  Badgley  et  al  v.  Votrain.  [June  T. 

Opinion  of  the  Court. 

to  the  amount  of  $12,000,  and  one-third  of  the  other  prop- 
erty of  intestate,  and  prays  that  the  administrator  be  decreed 
to  transfer  and  set  apart  the  same. 

The  defendants  filed  answers.  There  was  but  little  testi- 
mony taken  in  the  case,  the  facts  having  been  stipulated:  (1.) 
That  the  instrument  set  out  was  executed  in  duplicate  at  the 
time  of  its  date,  one  of  which  was  delivered  to  complainant, 
but  none  of  the  notes  or  mortgages  were  ever  delivered.  (2.) 
That  said  instrument  was  made  without  any  valuable  or  other 
consideration  except  such  as  might  arise  from  the  relationship 
of  the  parties.  (3.)  That  there  was  no  assignment  upon  any 
of  the  notes  designated  in  " Exhibit  B." 

It  appears  that  it  would  require  the  transfer  of  the  notes 
described  in  "Exhibit  B,"  upon  which  there  were  no  assign- 
ments, to  make  up  the  amount  of  $12,000.  It  does  not  ap- 
pear that  there  was,  in  fact,  any  other  property  except  the 
notes,  or  that  any  provision  was  made  by  intestate  for  any  of 
his  other  grandchildren.  Intestate  was  about  84  years  of 
age  when  the  instrument  in  question  was  made,  and  died  in- 
testate February  14,  1872. 

The  court  below  granted  the  relief  prayed,  and  the  defend- 
ants bring  the  case  here  by  writ  of  error. 

Mr.  Alonzo  S.  Wilderman,  for  the  plaintiffs  in  error. 
Mr.  James  M.  Dill,  for  the  defendant  in  error. 

Mr.  Justice    McAllister  delivered   the  opinion    of  the 

Court: 

This  case  is  clearly  distinguishable  from  that  of  Otis  v. 
Beekwith,  49  111.  121,  relied  on  by  counsel  for  defendant  in 
error.  In  that  case  the  subject  matter  of  the  settlement  was 
a  policy  of  insurance  upon  the  life  of  the  settlor,  which  was 
not  assignable  at  law.  The  instrument  of  assignment  con- 
tained an  express  declaration  of  trust  in  favor  of  the  donor's 
three  sons.  The  donor,  upon  executing  it,  gave  explicit  no- 
tice of  the  fact  of  the  assignment  and  its  purpose  to  both  the 
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assignee  and  the  insurance  company.  Whereupon  the  former 
made  a  formal  acceptance  of  the  trust,  and  the  latter  noted 
the  assignment  in  their  books,  in  accordance  with  their  regu- 
lations in  such  cases.  The  donor  had  done  everything  in  his 
power  essential  to  the  completion  of  the  transaction.  The 
delivery  of  the  policy  to  the  assignee  was  not  essential.  No 
further  conveyance  from  the  donor  was  requisite.  The  trust 
was  perfectly  created,  and  nothing  was  required  of  the  court 
but  to  give  it  effect  as  an  executed  trust. 

But  the  case  in  hand  differs  in  essential  particulars.  Here, 
there  is  no  declaration  of  trust,  and  we  are  satisfied,  from  a 
careful  examination  of  the  instrument  of  September  6,  1871, 
that  the  donor  had  no  intention  of  thereby  creating  the  rela- 
tion of  trustee  and  cestui  que  trust  between  himself  and  de- 
fendant in  error  in  respect  to  any  fund  or  choses  in  action. 
That  instrument  is  wholly  executory  in  its  effect,  and,  aside 
from  the  promise  by  the  donor  to  pay  defendant  $200  annually, 
during  the  donor's  life,  it  is  wholly  testamentary  in  its  nature. 
So  far  as  the  provision  is  concerned,  requiring  $12,000  to  be 
paid  over  to  defendant  out  of  the  donor's  estate  after  his  death, 
and  then,  that  defendant  should  take  one-third  of  the  residue, 
the  instrument  purports  to  be,  and  is,  a  mere  testamentary  dis- 
position of  the  donor's  estate,  not  executed  in  conformity  with 
the  Statute  of  Wills,  and  we  would,  therefore,  be  no  more  jus- 
tified in  inferring  an  intention  on  the  donor's  part  to  constitute 
himself  trustee,  during  his  life,  of  the  property  out  of  which 
the  $12,000  were  to  be  paid  to  defendant,  than  if,  instead  of 
this  instrument,  he  had  made  a  will  containing  the  same  pro- 
vision. These  propositions  we  regard  as  clear  and  incontro- 
vertible. 

If,  then,  there  is  the  absence  of  an  express  declaration  of 
trust  and  of  an  intention  to  create  one  on  the  part  of  the 
donor  in  favor  of  defendant,  what  is  the  precise  nature  of  the 
relief  sought  by  defendant,  in  bringing  his  bill  in  the  court 
below?     It  was  to  obtain  the  assistance  of  a  court  of  equity 
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to  constitute  him  cestui  que  trust  upon  this  voluntary  instru- 
ment. 

In  Ellison  v.  Ellison,  6  Ves.  656,  Lord  Eldon  said:  "I  take 
the  distinction  to  be  that,  jf  you  want  the  assistance  of  the 
court  to  constitute  you  cestui  que  trust,  and  the  instrument  is 
voluntary,  you  shall  not  have  that  assistance  for  the  purpose 
of  constituting  you  cestui  que  trust,  as,  upon  a  covenant  to 
transfer  stock,  etc., if  it  rests  in  covenant,  and  is  purely  volun- 
tary, this  court  will  not  execute  that  voluntary  covenant.  But 
if  the  party  has  completely  transferred  stock,  etc.,  though  it 
is  voluntary,  yet,  the  legal  conveyance  being  completely  made, 
the  equitable  interest  will  be  enforced  by  this  court." 

In  the  reliable  elementary  works,  the  result  of  the  decisions 
is  stated  to  be,  that,  if  the  trust  is  perfectly  created,  so  that  the 
donor  or  settlor  has  nothing  more  to  do,  and  the  person  seek- 
ing to  enforce  it  has  need  of  no  further  conveyances  from  the 
settlor,  and  nothing  is  required  of  the  court  but  to  give  effect 
to  the  trust  as  an  executed  trust,  it  will  be  carried  into  effect, 
although  it  was  without  consideration,  and  the  possession  of 
the  property  was  not  changed.  But  if,  on  the  other  hand,  the 
transaction  is  incomplete,  and  its  final  completion  is  asked  in 
equity,  the  court  will  not  interpose  to  perfect  the  settlor's  lia- 
bility without  first  inquiring  into  the  origin  of  the  claim,  and 
the  nature  of  the  consideration  given.  Perry  on  Trusts,  sec. 
98;  Adams'  Eq.  6th  Am.  Ed.  194-5;  Lewin  on  Trusts,  2d 
Am.  Ed.  134,  135;  2  Story's  Eq.  Jur.  sec.  793a. 

In  McFadden  v.  Jenhyns,  1  Hare,  458,  Sir  J.  Wigram,  V.  C, 
after  citing  all  of  the  principal  English  decisions,  made  these 
observations:  "There  may  be  difficulty  in  reconciling  with 
each  other  all  the  cases  which  have  been  cited.  Perhaps  they 
are  to  be  reconciled  and  explained  upon  the  principle  that  a 
declaration  of  trust  purports  to  be,  and  is,  in  form  and  sub- 
stance, a  complete  transaction,  and  the  court  need  not  look 
beyond  the  declaration  of  trust  itself,  or  inquire  into  its  origin, 
that  it  may  be  in  a  position  to  uphold  aud  enforce  it.  Whereas 
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an  agreement  or  attempt  to  assign,  is,  in  form  and  nature,  in- 
complete, and  the  origin  of  the  transaction  must  be  inquired 
into  by  the  court;  and  where  there  is  no  consideration,  the 
court,  upon  its  general  principles,  can  not  complete  what  it 
finds  imperfect." 

These  views  of  that  great  judge  seem  to  have  been  cau- 
tiously expressed,  but  to  us  they  seem  to  be  a  complete  expo- 
sition of  the  principle  which  ought  to  govern  in  a  case  like 
this. 

So.  in  Beechv.  Keefe,  18  Beav.  285, Sir  John  Romit/ly, Mas- 
ter of  the  Rolls,  quoting  from  his  judgment  in  Bridge  v. 
Bridge,  16  Beav.  315,  says:  "If  a  person,  possessed  of  stock, 
execute  a  declaration  of  trust  of  that  stock  in  favor  of  a  vol- 
unteer, he  would,  I  apprehend,  clearly  constitute  himself  a 
trustee  for  the  volunteer,  and  equity  would  execute  the  trust 
and  compel  a  transfer  of  the  stock  to  the  cestui  que  trust.  But 
if  the  same  person  executed  an  assignment  of  the  stock  in 
favor  of  the  volunteer,  and  no  transfer  of  the  stock  took 
place,  this,  I  apprehend,  would  as  clearly  be  considered  to  be 
no  more  than  an  imperfect  gift,  in  which  the  donor  had  not 
done  all  that  was  in  his  power  to  do,  and  the  donee  would 
get  no  assistance  from  a  court  of  equity  to  compel  a  transfer 
of  the  stock." 

Now,  here,  as  we  have  seen,  there  was  no  declaration  of 
trust,  and  the  very  nature  of  the  instrument  precludes  the 
idea  of  an  intention  on  the  part  of  the  donor  to  create  the 
relation  of  trustee  and  cestui  que  trust  between  him  and  de- 
fendant in  error. 

The  substance  of  the  transaction  is,  that  the  donor  executed 
an  assignment  of  $12,000  out  of  his  estate,  in  favor  of  a  vol- 
unteer, and  provided  for  its  payment,  after  his  death,  out  of 
promissory  notes  payable  to  himsell,  some  of  which  were  se- 
cured by  mortgages  upon  real  estate.  These  notes  were 
capable  of  legal  transfer,  but  only  in  the  mode  prescribed  by 
our  statute,  viz:  by  indorsement  on  the  back  by  the  payee, 
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and  delivery.     It  could  not  be  done  by  a  separate  instrument. 
Ryanv.May,  14  111.  49;  Fortier  v.  Darst,  31  ill.  212. 

On  five  of  the  notes  there  had  been  an  assignment  written 
by  the  payee  some  six  months  prior  to  the  instrument  of  Sep- 
tember 6,  1S71,  but  no  delivery.  The  circumstances  of  that 
transaction  are  not  disclosed.  It  was  incomplete.  The  title 
did  not  vest  in  the  assignee.  On  the  other  notes  there  was 
never  any  indorsement,  and  there  can  be  no  question  that  the 
legal  interest  in  all  these  notes  remained  in  the  donor  down 
to  and  at  the  time  of  his  death.  This  bill  is  brought  by  the 
volunteer,  to  have  the  court  complete  what  the  donor  left  in- 
complete, by  compelling  the  transfer  to  him  of  the  legal  in- 
terest in  these  notes.  There  being  no  consideration,  the  court, 
upon  its  general  principles,  can  not  complete  what  it  finds 
thus  incomplete. 

As  was  said  by  this  court  in  Clarke  v.  Lott,  11  111.  115: 
"The  principle  is  well  settled,  that  a  court  of  equity  will  not 
lend  its  aid  to  establish  a  trust  at  the  instance  of  mere  volun- 
teers. If  the  transaction,  on  which  the  voluntary  trust  is 
attempted  to  be  established,  is  still  executory  or  incomplete, 
the  court  will  decline  all  interference  in  the  matter." 

There  was  something  said  in  argument  by  counsel  for  de- 
fendant in  error,  about  there  being  a  meritorious  considera- 
tion. That  might,  perhaps,  arise  in  favor  of  a  wife  or  child, 
where  there  is  a  moral  obligation  and  duty  of  support  on  the 
part  of  the  donor.  But  here  the  defendant  is  a  grandchild, 
and  he  asks  the  aid  of  the  court  in  completing  this  transaction 
as  against  the  other  grandchildren  of  the  donor,  whose  claim 
is  equally  meritorious.  There  was  an  attempt  made  by  plain- 
tiff below  to  show,  by  the  declarations  of  the  donor,  that  the 
other  children  were  provided  for,  but  whatever  force  there 
was  in  that  evidence,  it  was  rebutted  by  the  evidence  of  de- 
fendants below. 

The  decree  of  the  .court  below  will  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 
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Henry  J.  Decker  et  al. 

v. 
James  W.  Hughes  et  al. 

1.  Corporate  subscription — whether  governed  by  the  old  or  new  consti- 
tution. Where  the  vote  on  the  question  of  a  corporate  subscription  to  the 
capital  stock  of  a  railway  company  was  had,  and  the  subscription  made 
prior  to  the  adoption  of  the  present  constitution,  the  old  constitution 
must  govern,  although  the  corporate  bonds  were  not  actually  issued  until 
after  the  adoption  of  the  new  constitution. 

2.  Same — authority  to  make  .subscription.  Where  an  act  of  the  legisla- 
ture authorized  the  city  of  Belleville  to  issue  bonds,  and  apply  the  pro- 
ceeds as  subscription  to  the  stock  of  any  railroad  leading  to  or  from  that 
city,  and  prescribed  the  particular  mode  and  conditions  of  the  exercise 
of  the  power,  and  in  another  section  declared  that  the  act  should  apply 
and  be  in  force  for  the  use  and  benefit  of  the  town  of  Mascoutah :  Held, 
that  the  act  gave  the  town  the  same  power  to  make  a  corporate  subscrip- 
tion as  it  did  the  city,  upon  the  same  terms  and  conditions,  the  same  as 
if  the  language  had  been  repeated. 

3.  Same — whether  a  vote  authorizing  an  appropriation  will  authorize  a 
subscription.  Where  a  town  was  authorized  to  vote  a  subscription  to  the 
stock  of  any  railway  company  whose  road  should  lead  to  or  from  it,  a  vote 
was  had  on  the  question  for  or  against  railroad  appropriation  in  a  cer- 
tain amount,  which  carried,  and  under  which  the  corporate  authorities 
subscribed  the  sum  named  to  the  stock  of  a  railway  company:  Held,  that 
although  the  scope  of  the  vote  was  larger  than  was  warranted,  as  justify- 
ing a  donation,  yet  as  the  sum  voted  was  appropriated  as  a  subscription 
to  stock,  it  would  be  sustained. 

4.  Same — whether  the  vote  must  name  the  company  to  which  subscription 
is  to  be  made.  Where  the  law  under  which  a  vote  was  taken  on  the  ques- 
tion of  corpoiate  subscription,  did  not  require  the  same  to  be  taken  in 
reference  to  the  stock  of  any  particular  road,  but  was  in  general  terms  to 
any  railroad  leading  to  or  from  the  town,  a  vote  of  a  certain  sum  for  rail- 
road subscription  without  designating  any  particular  road,  was  held  to 
authorize  a  corporate  subscription  to  a  road  which  passed  through  the 
town. 

5.  Same — disposition  of  bonds.  Under  authority  to  issue  corporate 
bonds  and  apply  their  proceeds  as  subscription  to  railroad  stock,  the  rail- 
road company  may  take-  the  bonds  themselves  at  par  in  exchange  for 
stock. 

G.  Same — dependent  on  a  vote  of  a  majority  of  tax-payers.  Where  a  corpo- 
rate subscription  was  only  authorized  upon  a  majority  of  the  tax-payers 
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of  the  town  voting  for  the  same,  and  the  call  of  the  first  election  was  one 
of  tax-payers  only,  and  the  second  call  for  an  additional  subscription  wras 
general,  but  the  returns  showed  255  votes  for,  and  only  28  against  the 
proposition,  and  the  ordinance  subsequently  adopted,  authorizing  the  sub- 
scription, and  fixing  its  terms  and  conditions,  recited  that  the  two 
amounts  were  voted  for  by  the  legal  voters  of  the  town,  and  the  sworn 
certificate  of  the  president  to  the  auditor,  for  the  purpose  of  having  the 
bonds  registered,  declared  that  the  bonds  were  issued  under  the  act  gov- 
erning the  vote :  Held,  on  bill  to  enjoin  the  collection  of  taxes  to  meet  the 
interest  on  the  bonds,  the  bill  failing  to  charge  that  a  majority  of  the 
tax-payers  did  not  vote  for  the  subscriptions,  that  it  would  be  presumed 
that  a  majority  of  the  tax-payers  did  vote  in  favor  of  the  subscriptions. 

7.  Statutes — rule  of  construction.  It  is  a  rule  of  interpretation  that 
such  construction  ought  to  be  put  upon  a  statute  as  may  best  answer  the 
intention  which  the  makers  had  in  view;  and  also,  that  a  statute  ought 
to  be  so  construed  that,  if  it  can  be  prevented,  no  clause,  sentence  or  word 
shall  be  superfluous,  void  or  insignificant. 

8.  Taxation — who  must  levy  corporate  taxes.  The  State  Auditor  has  the 
rightful  authority,  under  both  the  old  and  new  constitutions,  to  levy  and 
certify  the  taxes  of  a  municipal  corporation  to  meet  the  interest  on 
their  bonds  which  are  duly  registered  in  his  office  under  the  act  of  April 
16,  1869. 

9.  Same — constitutional  restrictions.  While  it  is  true  that  it  rests  with 
the  citizens  or  corporate  authorities  of  counties,  townships,  cities  and 
towns  to  determine  whether  they  will  incur  a  debt  or  levy  taxes  for  cor- 
porate purposes,  yet  the  legislature  is  left  free  to  select  the  agents  who 
shall  impose  and  collect  the  tax,  when  such  indebtedness  or  taxes  are 
voluntarily  incurred. 

10.  Same — to  meet  interest  before  due.  Where  taxes  are  levied  to  pay 
interest  on  corporate  bonds,  it  is  no  valid  objection  to  the  tax,  that  the 
interest  is  not  yet  due,  especially  when,  if  they  were  levied  the  follow- 
ing year,  they  could  not  be  collected  in  time  to  meet  the  interest. 

11.  Kegistration  of  corporate  bonds.  It  was  objected  to  the  cer- 
tificate of  the  president  of  a  town,  made  to  entitle  the  bonds  of  the  town 
to  be  registered,  that  it  was  not  sufficient,  for  the  reason  that  it  was  not 
positive,  but  to  the  best  of  the  officer's  knowledge  and  belief:  Held,  that 
as  the  certificate  wTas  required  to  be  made  under  oath,  it  was  sufficient, 
as  the  officer  could  not  know  all  the  facts  to  a  certainty,  and  it  would  be 
unreasonable  to  require  him  to  swear  positively  to  such  facts. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  brought  by  the  plaintiffs  in 
error,  with  others,  as  residents  and  tax-payers  of  the  town  of 
Mnscoutah,  St.  Clair  county,  in  the  circuit  court  of  that  county, 
to  enjoin  the  collection  of  certain  taxes  levied  for  the  purpose 
of  paving  the  interest  on  $50,000  in  bonds  registered  in  the 
Auditor's  office,  issued  by  the  town  of  Mascoutah,  to  the 
St.  Louis  and  Southeastern  Railway  Company,  in  payment  of 
a  subscription  of  that  amount  by  the  town  to  the  capital  stock 
of  that  company. 

The  bill  sets  forth  the  following  circumstances  under  which 
the  bonds  were  issued  and  the  taxes  assessed,  and  claims  that 
it  appears  therefrom  that  the  bonds  were  issued  and  the  taxes 
assessed  without  any  lawful  authority. 

By  an  act  of  the  legislature,  passed  March  5th,  1867,  (Pri- 
vate Laws  1867,  vol.  1,  p.  841,)  entitled  "  An  act  to  author- 
ize the  city  of  Belleville  and  the  town  of  Mascoutah  to  issue 
bonds,"  it  was  enacted, 

fi  Sec.  1.  That  the  city  council  of  the  city  of  Belleville, 
of  the  county  of  St.  Clair,  State  of  Illinois,  may  authorize  the 
mayor  and  register  to  issue  bonds  in  such  amounts  as  the  said 
city  council  may  determine  upon  by  ordinance,  payable  in 
not  less  than  ten  years  nor  more  than  twenty  years,  and  bear- 
ing ten  per  cent  interest  per  annum.  The  proceeds  of  said 
bonds  shall  be  applied  as  subscription  to  stock  of  any  plank, 
McAdam  or  railroad  now  being  built,  or  hereafter  to  be  built, 
leading  to  or  from  the  city  of  Belleville.  Said  bonds  shall 
not  be  sold  or  disposed  of  for  less  than  par;  and  provided  fur- 
ther, that  no  such  bonds  shall  be  issued  unless  a  majority  of 
the  tax-payers  to  whom  the  question  shall  be  submitted  shall 
have  decided  in  favor  thereof. 

"Sec.  2.  This  act  shall  also  apply  to  and  be  in  force  for 
the  use  and  benefit  of  the  town  of  Mascoutah,  in  the  county 
of  St,  Clair." 

At  a  meeting  of  the  president  and  board  of  trustees  of  the 
town  of  Mascoutah,  held  on  the  6th  day  of  May,  1867,  the 
following  resolution  was  passed: 
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"Resolved,  That  an  election  be  held  of  the  tax-payers  of 
the  town  of  Mascoutah,  to  vote  for  or  against  railroad  appro- 
priation, authorized  by  an  act  entitled  (An  act  to  authorize  the 
city  of  Belleville  and  the  town  of  Mascoutah  to  issue  bonds/ 
approved  March  5,  1867,  and  that  the  amount  that  may  be 
so  appropriated  shall  not  exceed  twenty  thousand  dollars." 

At  another  meeting  of  the  board,  held  on  the  10th  day  of 
May,  1867,  it  was 

"Resolved,  That  the  election  ordered  in  last  meeting  be 
held  June  8th,  1867,  and  that  the  clerk  have  500  election 
tickets  printed,  the  votes  to  be  'For  Railroad  Appropriation/ 
i Against  Railroad  Appropriation/  and  to  order  fifty  post- 
ers to  be  stuck  up  in  said  town,  giving  notice  of  said  election, 
in  both  languages." 

The  board  held  another  meeting  on  the  2d  day  of  Septem- 
ber, 1867,  at  which  "the  poll  books  of  the  election  held  June 
8,  1867,  for  or  against  railroad  appropriation,  were  received, 
and  upon  examination  it  was  found  that  218  votes  were  cast 
for,  and  50  votes  against  appropriation." 

At  another  meeting  of  the  board,  held  on  the  7th  day  of 
June,  1869,  it  was 

"Resolved,  That  an  election  be  held  July  5,  1869,  in  C. 
Lischer's  office,  to  vote  for  or  against  subscribing  additional 
thirty  thousand  dollars  to  any  railroad  leading  to  or  from 
Mascoutah;  this  being  in  addition  to  the  twenty  thousand 
dollars  already  voted  upon ;  and  the  clerk  to  post  up  notices 
of  said  election,  and  notify  the  board  of  registry." 

On  the  8th  day  of  July,  1869,  the  board  held  a  meeting, 
and  made  this  record  of  their  proceedings,  to-wit: 

"The  poll  bookofthe  election  held  July  5,  for  subscribing 
$30,000  additional  to  railroads,  was  then  examined,  and  found 
that,  for  subscription  received  255  votes,  against  subscrip- 
tion received  28  votes;  and  On  motion  of  Mollman,  it  was 
resolved,  that  the  poll  books  be  approved." 

At  a  meeting  of  the  board,  held  on  the  3d  of  January,  1870, 
the  following  ordinance  was  adopted  : 
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"An  ordinance  for  securing  to  the  town  of  Mascoutah  the  benefit 
to  be  derived  from  the  construction  and  operation  of  the  St. 
Louis  and  South  Eastern  Railway. 

"Section  1.  Be  it  ordained  by  the  President  and  Board 
of  Town  Trustees  of  the  town  of  Mascoutah,  That  the  twenty 
thousand  dollars  voted  for  railroad  purposes  by  the  legal 
voters  of  the  town  of  Mascoutah  on  the  8th  day  of  June,  1867, 
and  additional  sum  of  thirty  thousand  dollars,  voted  by  the 
legal  voters  of  said  town  on  the  5th  day  of  July,  1869,  for 
similar  purposes  (all  under  an  act  approved  March  5,  1867, 
authorizing  the  city  of  Belleville  and  town  of  Mascoutah  to 
issue  bonds  and  make  appropriations  for  railroad  purposes,) 
be  subscribed  to  the  capital  stock  of  the  St.  Louis  and  South 
Eastern  Railway  Company,  at  par,  upon  the  request  of  said 
company,  by  the  president  of  said  board  of  trustees  of  the 
town  of  Mascoutah,  for  and  in  behalf  of  the  people  of  said 
town  and  the  legal  voters  thereof;  and  when  said  sum  of  fifty 
thousand  dollars  shall  be  subscribed,  it  shall  be  binding  on  the 
said  town  and  the  tax-payers  thereof,  upon  the  following  con- 
ditions: 

"First.  Said  railway  shall  be  located  and  constructed  from 
East  St.  Louis  to  Mascoutah,  and  the  track  thereof  shall  be 
laid  on  such  location  not  beyond  the  present  survey  opposite 
north  or  south  of  Mill  street,  measured  from  the  point  where 
Market  street  crosses  the  said  Mill  street. 

"Second.  The  said  company  shall  deliver  to  the  board  of 
trustees  of  said  town  certificates  of  the  capital  stock  of  said 
company  equal  in  amount  to  the  said  sum  of  fifty  thousand 
dollars,  and  whenever  regular  trains  shall  be  running  from 
East  St.  Louis  to  Mascoutah,  and  a  depot  is  erected  within  the 
limits  of  said  town,  said  company  shall  be  entitled  to  demand 
and  receive  the  bonds  of  said  town  to  the  amount  of  fifty 
thousand  dollars  in  payment  for  the  said  subscription;  said 
bonds  shall  be  in  such  form,  tenor,  and  for  such  amount,  not 
exceeding  one  thousand  dollars  each,  payable  at  such  place 
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and  at  such  times,  not  inconsistent  with  the  laws  under  which 
they  are  issued,  as  may  be  requested  by  said  company,  and 
shall  bear  interest  at  the  rate  often  per  cent  per  annum,  and 
shall  be  valid  only  if  registered  by  the  State  Auditor,  accord- 
ing to  an  act  entitled  'An  act  to  fund  or  provide  for  paying 
railroad  debts  of  counties,  townships,  cities  and  towns/  in 
force  April  16,  1869." 

And,  thereupon,  at  the  request  of  the  president  of  the  St. 
Louis  and  South  Eastern  Railway  Company,  the  president 
of  the  board  of  trustees  of  the  town  of  Mascoutah  made  the 
subscription  on  the  books  of  said  company. 

The  following  certificate,  under  oath,  appears  on  file  in  the 
office  of  the  Auditor  of  Public  Accounts; 

"State  of  Illinois,  County  of  St.  Clair, 
Mascoutah,  111.,  Nov.  14,  1870. 

11  To  the  Auditor  of  Public  Accounts  of  the  State  of  Illinois,  Spring- 
field, Illinois. 

"Sir  :  I  herewith  transmit  to  you  for  registration  in  vour 
office,  under  the  provisions  of  the  act  entitled  'An  act  to  fund 
and  provide  for  [paying]  the  railroad  debts  of  counties,  town- 
ships, cities  and  towns,'  in  force  April  16th,  1869,  the  following 
bonds,  being  fifty  in  number,  dated  November  first,  1870, 
amounting  to  ($50,000)  fifty  thousand  dollars,  payable  on  the 
first  day  of  November,  1890,  and  bearing  interest  at  the  rate 
of  ten  per  cent  per  annum,  payable  annually.  These  bonds 
are  issued  by  the  town  of  Mascoutah,  in  the  county  of  St. 
Clair,  and  State  of  Illinois,  to  the  St.  Louis  and  South  East- 
ern Railway  Company,  under  and  by  authority  of  the  provis- 
ions of  fAn  act  to  authorize  the  city  of  Belleville  and  the 
town  of  Mascoutah  to  issue  bonds/  approved  March  5th,  1867. 
And  I,  as  president  of  said  town  of  Mascoutah,  do  hereby 
certify  that  all  the  preliminary  conditions  in  the  act  in  force 
April  16,  1869,  required  to  be  done  to  authorize  the  registra- 
tion of  these  bonds,  and  to  entitle  them  to  the  benefits  of  the 
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said  act  last  referred  to,  have  been  fully  complied  with,  to 
the  best  of  my  knowledge  and  belief. 

"Valentine  Liebig, 
"  President  Board  of  Trustees  of  town  of  Mascoutah." 

On  the  21st  of  November,  1870,  the  Auditor  made  and 
transmitted  to  the  county  clerk  of  St.  Clair  county,  his  cer- 
tificate, as  required  by  the  act  of  April  16,  1869,  of  the  esti- 
mated rate  per  centum  on  the  valuation  of  property  in  said 
town  requisite  to  meet  the  interest  to  become  due  to  Novem- 
ber 1st,  1871,  on  said  bonds,  and  this  per  centum  amount 
constitutes  the  taxes  sought  to  be  enjoined.  The  said  act  of 
April  16,  1869,  provides  that  the  said  per  centum  shall  there- 
upon (upon  the  transmission  of  such  certificate  to  the  county 
clerk)  be  deemed  added  to,  and  a  part  of,  the  per  centum  which 
is  levied  by  law  for  purposes  of  State  revenue,  and  shall  be 
so  treated  by  the  clerk  in  making  such  estimates  and  books 
for  the  collection  of  taxes,  and  that  the  said  tax  shall  be  col- 
lected with  the  State  revenue.  The  cause  was  heard  on  a 
demurrer  to  the  bill,  and  the  demurrer  was  sustained  and  a 
decree  entered  dismissing  the  bill.  The  complainants  bring 
this  writ  of  error. 

Mr.  Thomas  G.  Allen,  and  Mr.  Shepakd  Barclay,  for 
the  plaintiffs  in  error. 

Mr.  J.  M.  Hamill,  and  Mr.  T.  S.  Casey,  for  the  defend- 
ants in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  principal  point  made  in  favor  of  the  reversal  of  this 
decree,  is  the  want  of  authority  to  issue  the  bonds  in  question. 

There  is  no  complaint  in  the  bill  of  the  omission  of  any 
required  condition  preliminary  to  the  making  of  the  subscrip- 
tion or  issuing  of  the  bonds,  or  of  any  irregularity  in  the  exer- 
cise of  the  power  to  that  end,  but  the  claim  made  is,  that 
there  was  an  entire  want  of  authority  under  the  law,  in  the 
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town  of  Mascoutah,  under  any  circumstances  to  make  the 
subscription  or  issue  the  bonds. 

The  votes  for  the  subscription  were  had,  and  the  subscrip- 
tion made,  prior  to  the  adoption  of  the  present  constitution, 
although  the  bonds  were  not  actually  issued  until  after  that 
time. 

The  constitution  of  1848  is,  then,  to  govern,  and  under 
that  constitution  it  is  abundantly  established  by  decisions  of 
this  court,  that  the  legislature  had  the  power  to  authorize 
towns  to  subscribe  to  the  capital  stock  of  railway  companies. 
And  we  are  of  opinion  that  the  legislature  did  confer  such 
authority  upon  the  town  of  Mascoutah  by  the  act  of  March 
5th,  1867,  and  that  that  act  furnishes  the  authority  for  the 
exercise  of  the  power  in  question  in  this  case. 

The  first  section  of  the  act  authorizes  the  city  of  Belleville 
to  issue  bonds  and  apply  their  proceeds  as  subscription  to  the 
stock  of  any  railroad  leading  to  or  from  that  city,  and  pre- 
scribes the  particular  mode  and  conditions  of  the  exercise  of 
the  power.  The  second  section  declares  that  the  act  shall 
apply  to  and  be  in  force  for  the  use  and  benefit  of  the  town 
of  Mascoutah,  in  the  county  of  St.  Clair. 

It  seems  to  be  assumed  by  counsel,  in  argument,  that  this 
second  section  is  without  effect  because  it  does  not  in  so  many 
words  prescribe  how  and  in  what  manner  the  act  shall  apply 
to  and  be  in  force  for  the  use  and  benefit  of  the  town  of  Mas- 
coutah, and  that  as  the  act  in  express  terms  only  empowers 
the  city  council  of  Belleville  to  authorize  the  mayor  and  reg- 
ister of  that  city  to  issue  bonds,  no  power  in  the  premises  is 
conferred  upon  the  municipal  authorities  of  the  town  of  Mas- 
coutah. In  our  judgment,  it  was  sufficient  in  this  respect  to 
say,  in  general  terms,  that  the  act  should  apply  to  the  town 
of  Mascoutah,  and  be  in  force  for  its  use  and  benefit,  without 
committing  the  tautology  of  repeating,  in  reference  to  the 
town  of  Mascoutah,  all  the  particular  provisions  of  the  first 
section  relating  to  the  city  of  Belleville. 
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The  act  was  to  apply  to  Mascoutah  in  the  same  manner  as 
it  applied  to  Belleville,  mutatis  mutandis.  As  applied  to  Mas- 
coutah, it  would  be  for  the  president  and  trustees  of  the 
town  to  authorize  the  president  to  issue  the  bonds,  they  being, 
as  to  that  town,  the  corresponding  municipal  officers  to  the 
city  council  and  mayor  of  the  city  of  Belleville;  and  the 
railroad  aided  would  have  to  be  one  leading  to  or  from  Mas^ 
coutah  instead  of  Belleville.  With  these  changes,  the  literal 
provisions  of  the  first  section  of  the  act  would  be  applicable 
alike  to  the  town  of  Mascoutah  and  to  the  city  of  Belleville. 
It  was  the  plain  meaning  of  the  legislature,  that  the  town  of 
Mascoutah  should  be  authorized  to  subscribe  to  the  stock  of 
any  railroad  leading  to  or  from  that  town,  in  the  same  man- 
ner that  the  city  of  Belleville  was  authorized  to  subscribe  to 
the  stock  of  any  railroad  leading  to  or  from  that  city. 

It  is  a  rule  of  interpretation  that  such  construction  ought 
to  be  put  upon  a  statute  as  may  best  answer  the  intention 
which  the  makers  had  in  view;  and  also  that  a  statute  ought 
to  be  so  construed  that,  if  it  can  be  prevented,  no  clause, 
sentence  or  word  shall  be  superfluous,  void  or  insignificant. 
The  narrow  and  literal  construction  which  plaintiff's  counsel 
would  put  upon  the  act  would  make  it  wholly  inapplicable 
to  the  town  of  Mascoutah,  and  render  nugatory  the  entire 
second  section  of  the  act.  The  will  of  the  legislature  should 
have  effect,  and  not  be  thus  defeated  by  technical  construc- 
tion. 

Objection  is  made  that,  at  the  first  election  at  which  $20,000 
were  voted,  the  vote  was  for  railroad  appropriation,  and  that 
no  particular  railroad  was  named  to  which  it  was  to  be  ap- 
plied, as  was  also  the  case  as  respects  the  last  particular,  in 
the  second  election  whereat  the  $30,000  were  voted.  The 
scope  of  the  first  vote  was  larger  than  the  act  warranted,  as 
the  vote  might  have  authorized   a  donation  of  the   money. 

Had  the  town  authorities  made  such  an  appropriation  by 
donation  of  the  amount  voted,  there  would  have  been  just 
cause  of  complaint  that  it  was  unwarranted  by  the  act.  But  as 
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the  sum  voted  was  in  fact  appropriated  by  way  of  subscription 
to  stock,  as  that  was  one  mode  of  appropriation,  and  the  act 
authorized  a  vote  for  such  subscription,  we  do  not  see  how 
it  matters  that  the  vote  was  in  form  for  railroad  appropriation 
generally. 

The  act  did  not  require  the  vote  to  be  taken  in  reference 
to  subscription  to  the  stock  of  any  particular  road,  but  the 
act,  in  this  respect,  was  in  general  terms  to  any  railroad, 
without  any  designation  of  it,  further  than  that  it  should  be 
one  leading  to  or  from  the  town.  The  vote  to  subscribe  to 
the  stock  of  any  railroad,  or  of  any  one  leading  to  or  from 
Mascoutah,  would  authorize  the  subscription  to  the  stock  of 
this  particular  road,  as  it  passes  through  the  town.  We 
perceive  no  force  in  the  objection  that  the  question  of  sub- 
scribing to  the  stock  of  this  particular  railroad  was  not  sub- 
mitted to  a  vote.  We  think  it  was  sufficient  to  submit  \\\q 
question  as  to  the  taking  of  stock  in  any  railroad  leading  to 
or  from  the  town. 

Some  stress  seems  to  be  laid  upon  the  fact  that  the  act  only 
authorized  the  corporate  authorities  to  issue  the  bonds  and 
apply  their  proceeds  as  subscription  to  railroad  stock. 

But  surely,  if  the  railway  company  were  willing  to  accept 
the  bonds  themselves  at  par  in  exchange  for  stock,  we  can  see 
no  objection  to  this  being  done  under  the  authority  given.  It 
would  rather  be  for  the  benefit  of  the  town,  in  saving  to  it 
the  trouble  and  expense  of  converting  the  bonds  and  applying 
their  proceeds  in  payment  for  stock. 

It  is  said,  in  argument,  that  it  does  not  appear  that  a  ma- 
jority of  the  tax-payers  of  the  town  were  in  favor  of  the  sub- 
scription and  of  issuing  the  bonds.  The  bill  contains  no  alle- 
gation that  such  was  not  the  fact. 

As  respects  the  first  vote  for  the  $20,000,  the  call  for  that 
election  by  the  board  of  trustees  was  in  express  terms  of  an 
election  to  be  held  of  the  tax-payers  of  the  town  of  Mascou- 
tah, and  we  clearly  think  it  is  to  be  intended  that  the  votes 
given  at  that  election  were  those  of  tax -payers;  that  they 
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were  the  votes  of  the  persons  to  whom  the  question  voted 
upon  was  submitted  in  the  call  of  the  election. 

The  call  of  the  second  election  was  more  general,  it  being 
of  one  to  vote  for  or  against  a  subscription  of  $30,000  addi- 
tional. 

The  large  majority  of  the  votes  at  this  election  in  favor  of 
subscription,  there  being  255  votes  for,  and  only  28  against  it, 
makes  it  highly  improbable  that  there  should  not  have  been  a 
majority  of  the  tax-payers   in  favor   of  subscription. 

The  ordinance  authorizing  the  subscription  recites  that  the 
two  amounts  to  be  subscribed  were  voted  for  by  the  legal 
voters  of  the  town  of  Mascoutah,  under  the  act  of  March  5, 
1867. 

The  certificate  of  the  president  of  the  board  of  trustees  to 
the  Auditor,  of  compliance  with  the  preliminary  conditions, 
declares  that  the  bonds  were  issued  under  and  by  authority 
of  the  provisions  of  the  said  act.  As  the  act  only  authorized 
tax-payers  to  vote,  and  provided  that  the  bonds  should  not  be 
issued  unless  voted  for  by  a  majority  of  tax-payers,  and  as  it 
does  appear  that  a  large  majority  of  the  legal  voters  did  vote 
in  favor  of  the  subscription,  we  are  of  opinion,  especially  after 
the  town  has  issued  the  bonds  for  a  valuable  consideration, 
that  the  presumption  should  be  indulged  that  a  majority  of 
the  tax-payers  voted  in  favor  of  the  subscription. 

Another  point  made  is,  that  the  Auditor  had  no  rightful 
authority,  under  the  constitution,  to  levy  the  taxes  in  ques- 
tion; that  they  only  could  have  been  levied  by  the  corporate 
authorities  of  the  town  of  Mascoutah. 

The  taxes  were  levied  by  the  Auditor  under  the  act  of  the 
16th  of  April,  1869,  (Laws  of  1869,  p.  318,  sec.  4,)  to  meet 
the  accruing  interest  on  these  bonds,  which  were  registered  in 
his  office.  This  precise  question  was  made  and  decided  in 
favor  of  the  right  of  the  Auditor  to  levy  such  taxes,  under 
the  constitution  of  1848,  by  this  court,  in  the  case  of  Dunno- 
van  et  al.  v.  Green,  57  111.  63. 
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Section  5,  article  9,  of  tliat  constitution  was  as  follows: 
"The  corporate  authorities  of  counties,  townships,  school  dis- 
tricts, cities,  towns  and  villages,  may  be  vested  with  power  to 
assess  and  collect  taxes  for  corporate  purposes.  *  *  And 
the  general  assembly  shall  require  that  all  the  property  within 
the  limits  of  municipal  corporations  belonging  to  individuals 
shall  be  taxed  for  the  payment  of  debts  contracted  under 
authority  of  law." 

It  had  been  repeatedly  decided  by  this  court  that  the  first 
clause  of  that  section  forbade  the  legislature  to  grant  the 
power  to  levy  taxes  for  corporate  purposes  to  any  other  persons 
than  the  corporate  authorities.  The  People  ex  rel.  v.  Mayor  of 
Chicago,  51  111.  17;  Same  ex  rel.  Wilson  v.  Salomon,  id.  37; 
Harward  v .  St.  Clair  Drainage  Co  id.  130;  Lovingstonv.  Wider, 
53  111.  302. 

And  yet  it  was  held,  in  the  above  cited  case  of  Dunnovan 
v.  Green,  that,  under  the  second  clause  of  the  section,  the 
Auditor  was  rightly  empowered,  by  the  act  of  April  16,1869, 
to  levy  taxes  to  meet  the  interest  on  the  registered  bonds  of 
municipal  corporations.  It  was  held  that  there  was  a  broad 
distinction  between  the  two  clauses;  that,  under  the  first 
clause,  it  rested  only  with  the  citizens  or  corporate  authorities 
of  the  municipal  body  to  determine  whether  they  would  incur 
a  debt  or  levy  taxes  for  corporate  purposes.  But  that  the 
second  clause,  that  the  general  assembly  should  require  that 
all  the  property  within  the  limits  of  municipal  corporations 
should  be  taxed  for  the  payment  of  debts,  etc.,  was  an  ex- 
press authority  conferred  upon  the  legislature  to  cause  to  be 
levied  a  tax  to  pay  any  indebtedness  lawfully  incurred  by 
such  a  body  ;  and  that  the  levy  for  such  purpose  was  not  re- 
quired to  be  made  through  the  corporate  authorities,  but  that 
the  legislature  was  left  free  to  select  the  agents  who  should 
impose  and  collect  the  tax.  But  it  is  claimed  that  the  pres- 
ent constitution  has  annulled  the  power  conferred  upon  the 
Auditor  by  the  act  of  April  16th,  1869,  by  force  of  the  two 
additional  provisions  contained  therein,  which  constitute  the 
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first  clause  and  the  last  sentence  of  section  10  of  article  9. 
The  entire  section  is  as  follows: 

"The  general  assembly  shall  not  impose  taxes  upon  muni- 
cipal corporations,  or  the  inhabitants  or  property  thereof,  for 
corporate  purposes,  but  shall  require  that  all  the  taxable  prop- 
erty within  the  limits  of  municipal  corporations  shall  be  taxed 
for  the  payment  of  debts  contracted  under  authority  of  law, 
such  taxes  to  be  uniform  in  respect  to  persons  and  property 
within  the  jurisdiction  of  the  body  imposing  the  same.  Pri- 
vate property  shall  not  be  liable  to  be  taken  or  sold  for  the 
payment  of  the  corporate  debts  of  a  municipal  corporation." 

We  fail  to  see  how  this  last  provision  applies.  No  such 
object  as  is  there  prohibited  is  here  sought.  The  proceeding 
is  only  to  collect  the  taxes  of  these  complainants — to  enforce 
the  payment  of  their  own  private  debts. 

The  second  clause  of  sec. 5,  art.  9,  of  the  constitution  of 
1848,  that  the  general  assembly  should  require  the  property 
within  municipal  corporations  to  be  taxed  for  the  payment  of 
their  debts,  is  retained  in  the  present  constitution,  and  is  to 
receive  the  same  construction,  for  aught  that  we  can  perceive, 
as  was  put  upon  it  in  the  case  of  Dunnovan  v.  Green. 

By  the  first  clause  of  sec.  10,  art.  9,  of  the  present  consti- 
tution, the  general  assembly  is  prohibited  from  imposing 
taxes  upon  municipal  corporations,  or  their  inhabitants,  for 
corporate  purposes. 

By  the  first  clause  of  sec.  5,  art.  9,  of  the  constitution  of 
1848,  as  repeatedly  expounded  by  this  court,  the  general  as- 
sembly was  prohibited  from  granting  the  power  to  assess  and 
collect  taxes  to  any  other  than  the  corporate  authorities. 

It  is  difficult  to  see  how  the  legislature  could  exercise  the 
power  to  levy  taxes  except  through  the  instrumentality  of 
agents;  and  in  their  bearing  upon  the  point  under  considera- 
tion, we  can  perceive  no  essential  difference  between  these  re- 
spective prohibitions  in  the  two  constitutions.  The  prohibi- 
tion in  the  present  constitution,  that  the  legislature   should 
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not  impose  taxes  upon  municipal  corporations  or  their  inhab- 
itants for  corporate  purposes,  would  seem  to  be  but  the  adop- 
tion of  the  construction  which  the  court  had  put  upon  the 
former  constitution,  that  the  legislature  could  not  vest  the 
power  to  levy  taxes  for  corporate  purposes  in  other  than  the 
corporate  authorities,  and  that  it  could  not  compel  a  munici- 
pal corporation  to  incur  a  debt  against  its  will. 

We  are  of  opinion  that  the  decision  in  the  case  of  Dunno- 
van  v.  Green  still  applies  under  the  present  constitution,  and 
must  govern,  and  that  the  Auditor  retains  the  power  he  was 
there  held  to  possess,  to  levy  taxes  of  this  description. 

It  is  objected  that  the  certificate  of  compliance  with  the 
preliminary  conditions  was  not  sufficient  to  entitle  the  bonds 
to  be  registered,  in  this,  that  it  was  not  positive,  but  to  the 
best  of  the  officer's  knowledge  and  belief.  The  requirement 
of  the  act  in  this  respect  is,  that  the  officer  named  shall  cer- 
tify under  oath  that  all  the  preliminary  conditions,  etc.,  have 
been  complied  with.  One  of  such  conditions  is,  that  a  ma- 
jority of  the  legal  voters  living  in  the  county,  township,  city 
or  town,  as  it  may  be,  should  have  voted  in  favor  of  the  sub- 
scription. It  would  be  hardly  possible  for  the  officer  to  have 
actual  knowledge  of  such  a  fact.  It  could  not  be  expected 
of  him  that  he  could  honestly  do  more  than  swear  to  it  ac- 
cording to  the  best  of  his  knowledge  and  belief.  The  Auditor 
accepted  and  acted  upon  the  certificate  as  sufficient.  We  are 
not  disposed  to  hold  it  to  be  otherwise. 

There  is  no  force  in  the  objection  that  the  interest  which 
the  taxes  were  levied  to  meet  was  not  yet  due.  It  would  be- 
come due  November  1,  1871,  and  the  tax  to  meet  it  was  prop- 
erlv  levied  for  the  year  1870.  Pavmentofthe  taxes  levied 
for  the  year  1871,  could  not  have  been  enforced  under  the  law 
in  time  to  meet  the  interest  when  it  would  fall  due. 

We  are  of  opinion  the  bill  discloses  no  sufficient  ground 
for  the  interference  of  the  court  to  stay  the  collection  of  these 
taxes. 

The  decree  is  affirmed.  Decree  affirmed. 
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Asahel  Gridley 

V. 

The  City  of  Bloomington. 

1.  Pleading  and  evidence — when  unnecessary  particularity  must  be 
proved.  Where  it  is  sought  to  charge  a  defendant  with  liability  for  inju- 
ries received,  through  a  want  of  keeping  in  proper  repair  a  covering  of  a 
vault  in  the  sidewalk  of  a  public  street,  the  declaration  must  state  the 
nature  of  the  defendant's  liability,  and  it  must  be  proved  as  laid.  Al- 
though this  may  be  done  by  a  general  mode  of  allegation,  yet  if,  instead 
of  doing  so,  the  plaintiff  states  the  ground  of  the  defendant's  liability 
with  unnecessary  particularity,  he  must  prove  it  as  laid. 

2.  Thus,  when  the  declaration  alleges,  as  the  basis  of  the  defendant's 
liability,  that  he  was  the  owner  and  occupier  of  the  premises  which  were 
out  of  repair,  and  in  consequence  of  which  the  injury  occurred,  no  recov- 
ery can  be  had  upon  proof  that  the  premises  were  occupied  by  his  tenant, 
even  though  it  was  the  defendant's  duty,  as  landlord,  to  make  the  proper 
repairs. 

3.  Streets  and  sidewalk — authority  to  construct  vault  under  sidewalk 
presumed  from  acquiescence.  "Where  the  corporate  authorities  of  a  city 
have  knowledge  of  the  fact  that  a  lot  owner  is  constructing  a  vault  under 
the  sidewalk  for  his  own  convenience,  and  make  no  objection,  authority 
to  construct  the  same  may  be  inferred;  and  when  the  same  is  continued 
for  many  years  without  objection,  the  acquiescence  on  the  part  of  the  city 
will  be  regarded  as  sufficient  authority  to  construct  and  maintain  it  in  a 
careful  and  prudent  manner. 

4.  Nuisance — liability  for  injury  caused  by,  in  sidewalk.  Where  the 
owner  or  occupant  of  premises  creates  a  nuisance  in  the  sidewalk  adjoin- 
ing the  same,  without  the  authority  of  the  municipal  authorities,  either 
express  or  implied,  and  the  city  is  compelled  to  pay  damages  to  a  person 
for  a  personal  injury  caused  by  the  same,  the  author  of  such  nuisance  will 
be  responsible  to  the  city  for  the  damages  so  paid  by  it. 

5.  Negligence — in  keeping  premises  in  repair — whether  tenant  or  land- 
lord is  liable.  The  general  rule  is,  that  the  occupant,  and  not  the  owner, 
as  such,  is  responsible  for  injuries  received  in  consequence  of  a  failure  to 
keep  the  premises  occupied  in  repair.  The  landlord,  however,  is  liable 
where  he  has  expressly  agreed  to  keep  the  premises  in  repair,  and  where 
the  premises  are  let  with  a  nuisance  upon  them. 

Appeal  from  the  Circuit  Court  of  McLean  county  ;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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This  was  an  action  on  the  case,  brought  by  the  city  of 
Bloomington,  against  Asahel  Gridley.  The  city  recovered  a 
judgment  for  $346,  from  which  the  defendant  appealed. 

Mr.  Hamilton  Spencer,  and  Messrs.  Weldon  &  Benja- 
min, for  the  appellant. 

Mr.  Ira  J.  Bloomfield,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Judgment  having  been  recovered  against  appellee  for  in- 
juries received  by  a  party  in  consequence  of  the  defective 
covering  over  a  vault  which  was  constructed  under  a  side- 
walk for  the  convenience  of  premises  owned  by  appellant, 
this  suit  was  brought  to  recover  the  amount  that  appellee  was 
thus  compelled  to  pay,  appellant  having  been  duly  notified, 
but  having  neglected  to  defend  the  suit. 

The  declaration  contains  three  counts.  It  is  alleged  in 
the  first  that  the  defendant  was  the  owner  and  occupier  of  the 
premises,  etc.;  that  there  was  a  certain  hole  or  opening  into 
a  cellar  or  vault,  of  and  belonging  to  the  said  premises,  which 
said  hole  or  opening  into  said  cellar  or  vault  was  caused  by 
defendant  negligently,  carelessly  and  wilfully  breaking  the 
flag  stone  wherewith  said  cellar  or  vault  was  covered,  etc.; 
and  that  the  defendant,  well  knowing  of  said  hole  or  open- 
ing, and  while  he  was  so  the  proprietor ,  owner  and  occupier  of 
the  said  premises,  with  the  appurtenances,  wrongfully,  care- 
lessly and  negligently  permitted  the  same  to  be  and  con- 
tinue, etc. 

In  the  second  count,  it  is  alleged  that  the  defendant  was 
possessor,  owner  and  occupier  of  the  premises ;  that,  while  the 
defendant  was  owner  and  occupier  of  the  premises,  he  wrong- 
fully dug  a  hole  or  vault,  etc.,  and  so  badly,  carelessly,  in- 
sufficiently and  dangerously  covered  said  hole  or  vault,  and 
carelessly  and  wrongfully  continued  the  same,  and  while  the 
owner  and  occupier  of  the  premises,  etc. 
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And  in  the  third  count,  it  is  alleged  that  the  defendant  was 
the  owner  and  occupier  of  the  premises,  etc.,  abutting  on  a  cer- 
tain common  publio  highway  and  sidewalk  there,  which  said 
sidewalk,  abutting  on  said  premises,  said  defendant  was  le- 
gally bound  to  keep  in  repair,  in  which  said  sidewalk  there 
was  a  certain  hole  or  opening;  that  the  defendant,  well  know- 
ing the  premises  while  he  was  so  the  owner  and  occupier  of 
said  premises,  real  estate  and  appurtenances,  and  while  there 
was  such  hole,  etc.,  wrongfully,  negligently  and  carelessly  per- 
mitted the  said  hole  to  be  and  continue,  etc. 

It  is  a  rule  of  pleading,  applicable  to  cases  like  the  present, 
that  the  plaintiff  must,  in  his  declaration,  state  the  nature  of 
the  defendant's  liability,  and  he  must  prove  it  as  laid.  1 
Chitty's  Pleading,  417.  .  And,  although  this  may  be  done  by 
a  general  mode  of  allegation,  yet  if,  instead  of  doing  so,  the 
plaintiff  states  the  ground  of  the  defendant's  liability  with 
unnecessary  particularity,  he  must  prove  it  as  laid.  1  Chit- 
ty's Pleadings,  265  ;  Stephens  on  Pleading,  85  ;  1  Green- 
leaf's  Evidence,  sec.  65;  1   Starkie's  Evidence,  377. 

Is  the  ground  of  the  defendant's  liability  here  proved  as 
laid? 

It  is  insisted  by  the  counsel  for  appellee,  that  the  vault, 
through  the  defective  covering  over  which  the  alleged  injury 
was  received,  was  constructed  without  special  authority, 
for  a  private  purpose,  by  the  grantor  of  appellant,  and  that 
appellant  has  continued  it,  and  is  therefore  responsible. 

It  is  shown  by  the  evidence  that  the  vault  was  constructed 
by  the  grantor  of  appellant  many  years  prior  to  the  time  the 
injury  complained  of  was  received,  for  the  convenience  of  the 
adjacent  building  which  was  erected  at  the  same  time,  and 
that  it  has  since  been  used  in  connection  with  it  by  those  oc- 
cupying the  building.  It  does  not  appear  that  the  vault  was 
not  constructed  with  due  care,  or  that,  prior  to  this  cause  of 
action,  the  public  was  in  any  way  incommoded  by  its  con- 
struction or  the  state  of  repair  in  which  it  was  kept.  It  seems 
4— 68th  III. 
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to  have  been  properly  constructed,  and,  when  completed,  se- 
curely covered  with  a  sound  flag-stone  six  inches  thick,  of  the 
kind  known  as  "Joliet  stone."  This,  in  the  absence  of  evi- 
dence to  the  contrary,  would  appear  to  be  sufficient  for  the 
legitimate  and  appropriate  uses  of  a  sidewalk.  Although  no 
license  from  the  city  to  make  the  vault  is  shown,  on  the  other 
hand  no  objection  by  the  city  is  shown,  either  to  the  making 
of  the  vault,  the  mode  of  its  construction,  or  the  state  of  re- 
pair in  which  it  has  been  kept ;  and,  situated  as  it  is,  under 
the  sidewalk  of  a  public  street,  and  for  so  great  a  length  of 
time,  we  can  not  presume  that  those  having  charge  of  the 
streets,  under  the  authority  of  the  city,  were  ignorant  of  its 
existence,  or  of  the  respective  rights  and  duties  of  the  city 
and  the  owner  of  the  property  in  relation  to  it.  We  regard 
this  acquiescence  as  a  sufficient  recognition  by  the  city  of 
authority  to  construct  and  maintain  the  vault  in  a  prudent 
and  careful  manner. 

In  Nelson  v.  Godfrey,  12111.  20,  suit  was  brought  to  recover 
damages  resulting  to  the  plaintiff  by  reason  of  an  excavation 
for  a  coal  cellar,  made  by  defendant  in  the  sidewalk  in  front 
of  his  premises  on  State  street,  in  the  city  of  Alton,  through 
which  the  water  from  the  gutter  of  the  street  passed  into  the 
defendant's  cellar,  and  thence  through  several  other  cellars 
into  that  of  the  plaintiff.  Caton,  J.,  in  delivering  the  opin- 
ion of  the  court,  said  :  "We  are  not  prepared  to  admit  that 
the  defendant  could,  by  reason  of  his  ownership  of  the  ad- 
joining property,  claim  the  absolute  right  to  take  up  the  side- 
walk and  extend  his  coal  cellar  under  it;  but  as  such  a  priv- 
ilege is  of  great  convenience  in  a  city,  and  may,  with  proper 
care,  be  exercised  with  little  or  no  inconvenience  to  the  pub- 
lic, we  think  that  the  authority  to  make  such  cellars  may  be 
inferred  in  the  absence  of  any  action  of  the  corporate  author- 
ity to  the  contrary,  they  having  been  aware  of  the  progress 
of  the  work."  To  the  same  effect  is,  also,  Dillon  on  Munici- 
pal Corporations,  sec.  554;  Fisher  v.  Thirkell,  21  Mich.  1. 
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Stpphani  v.  Brown,  40  111.  428,  cited  in  the  brief  for  appel- 
lee, is  not  in  conflict  with  these  authorities.  In  that  case,  the 
act  done  was  without  municipal  authority,  express  or  implied. 
A  nuisance  was  created  and  continued  by  the  defendant,  and 
he  was  properly  held  responsible  for  it. 

It  is  clearly  shown  by  the  evidence  in  the  record  that  the 
injury  complained  of  was  received  in  consequence  of  the  flag- 
stone over  the  vault  having  been  broken,  and  a  defective  cov- 
ering substituted  in  its  place  ;  thatthis  all  occurred  at  a  time 
when  the  premises  were  not  occupied  by  appellant,  but  when 
they  were  occupied  by  a  tenant,  one  Sabin,  and  that  the  flag- 
stone was  broken  through  the  gross  carelessness  of  this  ten- 
ant or  that  of  his  employees,  in  unloading  a  barrel  of  vinegar 
upon  it  from  a  dray. 

The  general  rule  is,  that  the  occupant,  and  not  the  owner, 
as  such,  is  responsible  for  injuries  received  in  consequence  of 
a  failure  to  keep  the  premises  occupied  in  repair.  Chicago  v. 
O'Brennan,  65  111.  160;  Cheetham  v.  Hampson,  4  Durn.  & 
East,  318  ;  City  of  Lowell  v.  Spaulding,  4  Cush.  277  ;  Fisher  v. 
Thirkell,  supra  ;  1  Chitty's  Pleadings,  95  ;  Taylor  on  Land- 
lord and  Tenant,  sec.  IV,  §  192;  2  Robinson's  Practice, 
676,  4  ;  Shearman  &  Redfield  on  .Negligence,  2d  Ed.  §  56. 
To  this  general  rule,  the  authorities  recognize  these  ex- 
ceptions: 1.  Where  the  landlord  has,  by  an  express  agree- 
ment between  the  tenant  and  himself,  agreed  to  keep  the 
premises  in  repair  so  that,  in  case  of  a  recovery  against  the 
tenant,  he  would  have  his  remedy  over  ;  then,  to  avoid  circu- 
ity of  action,  the  party  injured  by  the  defect  and  want  of  re- 
pair may  have  his  action  in  the  first  instance  against  the 
landlord,  but  such  express  agreement  must  be  distinctly 
proved.  See  City  of  Lowell  v.  Spaulding,  Fisher  v.  Thirkell, 
Cheetham  v.  Hampson,  supra.  2.  Where  the  premises  are  let 
with  a  nuisance  upon  them,  by  means  of  which  the  injury 
complained  of  is  received.     See  Stephani  v.  Broion,  supra. 

We  have  already  shown  that  this  case  is  not,  in  our  opin- 
ion, within    the   second    exception    stated,  and  it  now  only 
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remains  to  determine  whether  it  is  within  the  first.  The  coun- 
sel for  appellee  claims  that  it  is,  and  the  special  verdict  finds 
that  appellant  agreed  to  repair. 

We  are  compelled  to  adopt  a  different  conclusion. 

As  has  been  shown,  each  count  of  the  declaration  alleges, 
as  the  basis  of  appellant's  liability,  that  he  is  owner  and  occu- 
pier of  the  premises,  and  this  must  be  proved  as  it  is  alleged. 
A  more  general  and  comprehensive  allegation  of  appellant's 
liability  might,  undoubtedly,  have  been  used,  under  which 
almost  any  character  of  proof  showing  his  legal  liability 
would  have  been  admissible ;  but  it  was  not  done,  and  we 
must  pass  upon  the  case  as  it  is.  It  surely  can  not  require 
argument  to  prove  that  evidence  of  an  express  agreement  to 
repair  does  not  prove  occupancy,  nor  that  evidence  of  occu- 
pancy does  not  prove  an  express  agreement  to  repair.  True, 
the  legal  duty  resulting  may  be  the  same,  but  the  facts  from 
which  the  legal  duty  results  are  as  dissimilar  as  trespass  and 
contract.     Evidence  of  one  does  not  prove  the  other. 

Nor  are  we  satisfied  that  the  evidence  shows  an  express 
agreement  upon  the  part  of  the  appellant  to  repair.  The  only 
evidence  upon  the  subject  in  the  record,  is  this: 

Appellant  says :  "I  repair  any  of  the  buildings  I  own, 
without  knowing  about  this  particular  one."  This  can  not 
well  be  construed  into  an  express  agreement.  It  shows  a 
habit,  but  nothing  more.  Sabin  says  :  "I  had  no  bargain 
with  Gridley  about  taking  possession  until  after  I  had  done 
so  ;  all  I  had  to  do  was  to  pay  him  the  rent."  What  was 
agreed  between  Gridley  and  himself,  does  not  appear.  Could 
it  be  pretended  that,  if  a  recovery  was  had  against  Sabin  for 
this  injury,  he  could  recover  the  amount  back  from  appellant 
on  such  evidence  as  this,  especially  if  coupled  with  the  proof 
in  the  record  that  the  prime  cause  of  the  injury,  the  break- 
ing of  the  flag-stone,  was  caused  by  his  gross  carelessness,  or 
that  of  those  acting  for  him?  We  think  not;  yet,  the  theory 
of  the  right  to  recover  against  appellant  on  his  agreement  to 
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repair,  is  to  avoid  circuity  of  action — suing  the  tenant,  aud 
he  then  suing  the  landlord. 

The  objection  urged  to  the  refusal  of  the  instruction  asked 
bv  appellant,  we  do  not  think  well  taken. 

Although  the  city  is  primarily  liable  for  the  damages  sus- 
tained, we  have  no  doubt  of  its  right  to  recover  back  the 
amount  from  the  person  whose  duty  it  was  to  keep  the  prem- 
ises in  repair. 

For  the  reasons  given,  we  think  the  circuit  court  erred  in 
overruling  appellant's  motion  for  a  new  trial.  The  judgment 
of  the  circuit  court  is  therefore  reversed,  and  the  cause  re- 
manded. 

Judgment  reversed. 

Mr.  Justice  Scott  took  no  part  in  this  decision. 


The   Illinois  and  St.  Louis  Railkoad  and  Coal 

Company 

V. 

Feancis  H.  Cobb. 

1.  Damages — exemplary,  when  allowed.  In  actions  for  torts  to  person  or 
property,  the  jury  may,  when  the  evidence  shows  the  trespass  to  have 
been  malicious,  wilful  or  reckless,  give  punitive  damages. 

2.  Trespass — possession  sufficient  title  as  against  a  wrong-doer.  A  per- 
son in  the  actual  possession  of  land  will  be  presumed  to  be  the  owner  in 
the  absence  of  proof  of  title,  and  may  maintain  trespass  against  any  one 
who  wrongfully  invades  his  possession. 

3.  Although  possession  of  land  may  have  been  wrongfully  acquired, 
this  will  not  justify  even  the  owner  in  forcibly  entering  and  taking  pos- 
session. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 
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This  was  an  action  of  trespass  for  breaking  and  entering 
plaintiff's  close,  breaking  down  fences,  etc.  A  trial  was  had, 
which  resulted  in  a  verdict  and  judgment  in  favor  of  the 
plaintiff  for  $600. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellant. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  trespass,  commenced  in  the  circuit 
court  of  St.  Clair  county,  by  Francis  H.  Cobb  against  The 
Illinois  and  St.  Louis  Railroad  and  Coal  Co.  The  general 
issue  was  pleaded.  Trial  had  at  the  October  term,  1872.  Ver- 
dict for  plaintiff  for  $600.  A  motion  was  made  for  a  new 
trial  and  overruled.  The  defendant  appeals  to  this  court,  and 
assigns  for  error, 

First — That  the  court  gave  improper  instructions. 

Second — That  the  court  erred  in  not  granting  a  new  trial. 

The  first  error  assigned  is  in  regard  to  the  instructions 
given  for  the  plaintiff,  but  the  only  instruction  that  the  attor- 
neys for  appellant  make  any  objection  to  in  their  argument, 
is  the  second,  which  reads  as  follows : 

"If  the  jury  believe,  from  the  evidence,  that  the  plaintiff 
was  in  possession  of  the  land  described  in  the  declaration,  and 
had  the  same  fenced,  and  that  the  defendant  wilfully  and 
forcibly  broke  the  fence  and  entered  upon  the  said  land,  the 
jury  may  allow,  as  damages,  any  sum  not  exceeding  the 
amount  sued  for,  even  though  the  sum  allowed  may  exceed 
the  amount  of  damages  actually  proven,  provided  the  entry 
was  not  for  the  purpose  of  building  a  railroad  or  its  fixtures, 
if  it  had  proper  authority  to  build  and  operate  such  railroad." 

There  can  be  no  doubt  but  this  instruction  was  the  law. 
In  actions  for  torts  to  person  or  property,  it  is  a  well  settled 
rule  of  law,  that  the  jury  may,  when  the  evidence  shows  the 
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trespass  malicious,  wilful  or  reckless,  give  punitive  damages, 
not  alone  as  pay  for  the  property  destroyed,  but  as  a  punish- 
ment to  the  party  who  committed  the  trespass. 

The  same  principle  embodied  in  this  instruction  was  de- 
cided by  this  court  in  the  following  cases:  Ously  v.  Hardin, 
23  111.  404;  Best  et  al.  v.  Allen,  30  111.34;  Farwell  v.  Warren, 
51  111.  468. 

The  second  and  only  other  error  assigned  is,  the  court  erred 
in  not  granting  a  new  trial.  This  leads  us  to  the  inquiry 
whether  the  verdict  is  sustained  by  the  evidence.  The  evi- 
dence introduced  by  the  plaintiff  shows  that  he  had  been  in 
the  possession  of  the  land  where  the  trespass  was  committed, 
for  five  or  six  years,  but  did  not  have  it  inclosed  until  June, 
1871,  when  he  inclosed  it  with  a  fence. 

The  defendant,  as  shown  by  the  evidence,  has,  as  occasion 
required,  used  this  land  as  a  dock  yard,  for  repairing  barges, 
etc.,  for  some  five  or  six  years.  While  there  might  be  a 
question  as  to  whether  the  plaintiff  or  defendant,  or  either 
of  them,  had  possession  of  this  land  prior  to  June,  1871, 
after  that  time  there  can  be  no  doubt.  The  evidence  clearly 
shows  in  June,  1871,  the  plaintiff  fenced  the  land,  and  from 
that  time  until  the  trespass  was  committed  was  in  the  actual 
possession. 

About  the  18th  of  January,  1872,  and  when  the  plaintiff 
was  at  work  on  the  premises,  some  twenty  or  thirty  men,  in 
the  employ  of  the  defendant,  came  to  the  premises  with  axes 
and  shovels.  The  plaintiff  testifies  he  "tried  to  keep  them 
back,  but  Mr.  Forley  told  them  to  go  on,  the  railroad  would 
see  them  through."  They  broke  down  the  fence  and  took 
forcible  possession  of  the  land. 

Under  this  state  of  facts,  the  question  arises,  was  the 
plaintiff  bound  to  go  any  further  and  show  proper  title  to  the 
land?  We  think  not.  His  possession  was  evidence  of  the 
fee.  The  law  presumes  him  rightfully  in  possession  until 
the  contrary  appears.  The  defendant  did  not  seek  to  show 
any  proper    title   to    the   premises.       The  plaintiff,  holding 
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actual  possession  of  the  land,  had  the  right  to  sue  any  person 
who  invaded  that  possession.  Davis  v.  Easley,  13  111.  198; 
Gceicey  v.   Urig,  18  111.  242. 

It  is,  however,  insisted,  that  the  possession  of  the  premises 
belonged  to  the  defendant,  and  that  when  plaintiff  fenced  the 
land  he  was  a  trespasser.  If  this  was  true,  it  would  not  jus- 
tify the  defendant  in  taking  possession  of  the  premises  by 
force.  If  the  possession  of  these  premises  belonged  to  the 
defendant,  the  action  of  ejectment  or  forcible  entry  and  de- 
tainer was  the  remedy,  not  twenty  or  thirty  men  armed  with 
axes  and  shovels.  Reeder  v.  Purdy,  41  111.  279;  Page  v. 
DePuy,  40  111.  506. 

It  is  insisted  that  the  damages  are  excessive,  as  to  the 
extent  of  actual  damage  done.  The  evidence  was  some- 
what conflicting,  but  it  was  the  peculiar  province  of  the  jury 
to  determine  the  amount.  It  was  also  a  question  for  the 
jury  to  determine  whether,  from  the  evidence,  exemplary 
damages  should  be  given.  The  jury  have  passed  on  all  these 
questions,  and  we  do  not  think  they  fixed  the  amount  so  high 
that  it  could  be  regarded  as  excessive. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


The  SpeingtEield  and  Illinois  Southeasteen  Rail- 
way Company 

V. 

Nancy  Andeews. 

Negligence — injury  to  animal — neglect  to  give  signal  of  approaching 
train.  Where  a  locomotive  on  the  defendant's  railroad  run  against  and 
injured  the  plaintiff's  mare  upon  a  'bridge  in  a  public  highway,  and  it 
appeared  that  no  bell  was  rung  or  whistle  sounded  to  give  warning  of  the 
approaching  train,  and  the  speed  of  the  train  not  slackened,  it  was  held, 
that  the  company  was  guilty  of  such  negligence  as  made  it  liable  to  the 
owner  of  the  mare  for  the  damages  sustained. 
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Appeal  from  the  Circuit  Court  of  Gallatin  county;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

This  was  an  action  by  the  appellee  against  the  appellant,  to 
recover  damages  for  an  injury  to  the  mare  of  the  plaintiff. 
It  appeared  that  the  mare,  while  on  a  bridge  in  the  public 
highway,  was  struck  by  the  locomotive  of  one  of  defendant's 
trains  and  thrown  off  the  bridge  and  badly  crippled.  The 
proof  also  showed  that  no  bell  was  rung  or  whistle  sounded 
before  the  animal  was  struck,  and  that  the  speed  of  the  train 
was  not  slackened  to  prevent  the  accident.  The  case,  on  ap- 
peal, was  tried  by  the  court,  who  found  for  the  plaintiff  $60, 
for  which  sum  judgment  was  rendered,  and  the  defendant 
appealed. 

Mr.  E.  P.  Hanna,  for  the  appellant. 

Mr.  E.  D.  Youngblood,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  suit  was  originally  brought  before  a  justice  of  the 
peace  of  Gallatin  county,  against  the  Springfield  and  South- 
eastern Eailway  Company,  to  recover  damages  for  injuries 
done  to  the  mare  of  the  plaintiff  by  the  locomotive  of  the 
defendant.  A  judgment  Avas  rendered  in  favor  of  the  plain- 
tiff, from  which  the  defendant  appealed  to  the  circuit  court, 
and  on  trial  there  by  the  court  without  a  jury,  the  plaintiff 
recovered  a  judgment  for  sixty  dollars  and  the  costs,  to  re- 
verse which  the  defendant  brings  the  record  here. 

We  have  examined  the  testimony  in  the  cause,  and  are  sat- 
isfied a  clear  case  of  negligence  on  the  part  of  this  corpora- 
tion was  made  out.  No  guards  to  prevent  cattle  and  horses 
from  getting  on  to  the  bridge  where  the  accident  occurred, 
and  no  bell  was  rung  or  whistle  sounded,  as  warning  a  train 
was  near. 

We  concur  in  the  finding  of  the  court  below,  and  affirm 
the  judgment.  Judgment  affirmed. 
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John  F.   Conover 
v. 
William  Musgeave  et  al. 

1.  Guardian's  sale — whether  voidable  for  irregularity  in  executing  de- 
cree. Where  the  court  ordering  and  confirming  a  guardian's  sale  of  the 
lands  of  his  wards  has  jurisdiction  of  the  subject  matter  and  of  the 
parties,  and  the  only  irregularity  shown  was  in  the  execution  of  the 
decree,  as  where  the  sale  was  ordered  to  be  made  and  was  made  on  the 
19th  day  of  June,  and  it  was  advertised  for  the  18th  of  June,  and  no  fraud 
was  shown :  Held,  that  the  sale  was  not  void  as  having  been  made  without 
power,  and  not  even  voidable  as  against  a  purchaser  having  no  notice  of 
the  irregularity. 

2.  Judgment  or  decree — impeaching  collaterally.  As  a  general  rule, 
where  a  court  has  jurisdiction  of  the  subject  matter  and  of  the  parties, 
and  proceeds  to  adjudicate,  and  renders  a  judgment  or  decree,  it  can  not 
be  impeached  in  a  collateral  proceeding. 

3.  Judicial  sale — must  be  avoided  for  irregularities  before  rights  of  in- 
nocent purchasers  intervene.  Where  an  irregularity  occurs  in  the  execu- 
tion of  a  decree  of  sale,  the  parties  in  interest  should  bring  the  facts 
before  the  court  before  confirmation,  and  it  may  be,  that,  after  confirma- 
tion, the  sale  might  be  avoided,  on  bill  in  equity,  as  against  the  first  pur- 
chaser, by  showing  that  he  was  chargeable  with  notice;  but  such  a  bill 
comes  too  late  after  confirmation,  and  after  a  third  person  has  become  the 
purchaser  for  a  valuable  consideration  without  notice. 

4.  Same — policy  to  uphold.  Public  policy  requires  stability  in  all  judi- 
cial sales  and  that  they  should  not  be  disturbed  for  slight  causes,  other- 
wise property  can  not  be  expected  to  bring  its  value  at  such  sales. 

5.  Bill  of  review — when  it  lies  and  for  what.  A  bill  of  review  lies 
to  reverse  and  set  aside  a  former  decree  for  error  of  law  apparent  on  the 
face  of  the  decree,  or  for  fraud.  Where  the  error  is  not  in  the  decree  but 
in  its  execution,  and  the  errors  do  not  appear  upon  the  record,  but  must 
be  shown  by  extrinsic  evidence,  it  can  not  be  reached  by  bill  of  review. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  William  Musgrave 
and  Josephine  Musgrave,  his  wife,  the  latter  as  heir  at  law 
of  James  M.  Gaston,  deceased,  against   John   F.  Conover, 
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Artemissa  J.  Maxwell,  Martha  J.  Gaston,  guardian,  etc.  By 
stipulation  in  this  court  the  writ  of  error  was  dismissed  as  to 
all  of  the  plaintiffs  in  error  except  as  to  John  F.  Conover. 
The  facts  of  the  case  are  stated  in  the  opinion  of  the  court. 

Messrs.  Ratjm  &  Christy,  for  the  plaintiff  in  error. 

Mr.  Alfred  C.  Duff,  and  Mr.  James  M.  Gregg,  for  the 
defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  defendants  in  error  in 
the  Saline  circuit  court,  against  plaintiff  in  error,  to  enjoin 
him  from  asserting  title  obtained  at  a  sale  made  by  their 
guardian,  to  lands  which  they  inherited  from  their  father, 
James  M.  Gaston,  deceased,  and  for  a  partition  of  the  same 
amongst  them. 

The  bill  alleges,  that  Gaston  died  seized  of  the  land  in  con- 
troversy, and  left  defendants  in  error  as  his  heirs  at  law,  and 
that  they  thereby  became  seized  of  the  premises  as  tenants 
in  common;  that  Martha  Gaston,  who  was  their  guardian, 
petitioned  the  circuit  court  of  Saline  county  and  obtained 
leave  to  sell  the  lands  for  their  support  and  education. 

The  court,  in  the  decree,  required  the  guardian  to  advertise 
the  sale  for,  and  to  sell  the  land  on  the  third  Monday  in  June, 
1865.  The  guardian  advertised  the  sale  for  the  18th  day  of 
June,  which  was  Sunday,  and  the  third  Monday  was  the  19th 
of  that  month.  The  guardian  proceeded  and  sold  the  land 
on  the  19th,  the  day  fixed  by  the  court,  without  any  other  or 
further  notice.  The  guardian  reported  that  she  had  adver- 
tised the  land  as  required  by  the  decree,  and  had  sold  the  same 
on  the  third  Monday  of  June,  as  required  by  the  decree.  At 
that  sale,  C.  R.  Davis  and  S.  M.  Boyle  became  the  purchasers, 
and  subsequently  the  former  conveyed  his  interest  in  the 
premises  to  the  latter,  who  sold  and  conveyed  to  plaintiff  in 
error. 
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The  cause  came  to  a  hearing  on  bill,  answer,  replication 
and  proofs,  and  the  court  granted  the  relief  sought,  and  de- 
fendant prosecutes  this  writ  of  error  and  asks  a  reversal. 

The  proofs  seem  to  sustain  the  allegations  of  the  bill,  and 
we  therefore  shall  discuss  the  case  as  though  the  allegations 
are  true.  The  question  then  arises  on  this  record,  whether 
there  Avas  such  an  irregularity  in  conducting  this  sale  as  to 
render  it  void,  or  even  voidable  as  to  an  innocent  purchaser. 
Counsel  for  defendants  in  error  proceed  upon  the  ground 
that  the  sale  was  absolutely  void.  If  they  are  correct  in  this 
position,  then  the  decree  of  the  court  below  is  proper  and 
should  not  be  disturbed.  But  is  the  decree  void?  As  a  gen- 
eral rule,  where  a  court  has  jurisdiction  of  the  subject  matter 
and  of  the  persons  of  the  parties,  and  proceeds  to  adjudicate, 
and  renders  a  judgment  or  decree,  it  can  not  be  impeached 
in  a  collateral  proceeding;  it  can  not  be  regarded  as  void, 
and  can  only  be  impeached  or  questioned  in  a  direct  proceed- 
ing for  error;  nor  will  the  execution  of  such  a  decree  he  held 
void,  but  it  may,  for  sufficient  cause,  be  avoided. 

In  this  case  there  is  not  the  slightest  pretense  that  the 
court  below  did  not  have  complete  jurisdiction  of  the  sub- 
ject and  the  parties.  Nor  is  it  even  suggested  that  there 
was  any  error  up  to,  and  including  the  decree;  nor  have  we 
discovered  any  from  the  record  before  us  in  this  case.  The 
sale  was  not,  therefore,  void  for  want  of  jurisdiction.  Did 
it,  then,  become  void  by  reason  of  the  sale  being  made  on  the 
19th  when  it  was  advertised  for  the  18th  day  of  June?  The 
guardian  was  licensed  to  sell  the  property  on  the  former  day, 
and  she  seems  to  have  conformed  to  the  decree  in  all  things 
but  in  advertising  the  sale.  The  sale  was,  therefore,  not  made 
without  power,  and  hence  was  not  void. 

Had  the  defendants  in  error,  by  their  next  friend,  shown 
the  facts  now  proved  on  the  coming  in  of  the  guardian's  re- 
port, the  court  below  would  not  have  confirmed  the  sale,  but 
would  have  set  it  aside  and  ordered  a  resale.     It  could  have 
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been  thus  avoided,  and,  it  may  be,  notwithstanding  the  con- 
firmation, had  a  bill  been  filed  against  the  first  purchasers 
who  either  had  notice  or  were  chargeable  with  notice,  the 
sale  would  have  been  set  aside:  but  after  it  has  been  con- 
firmed, and  a  third  person  becomes  a  purchaser  from  the 
grantee  of  the  guardian,  for  a  valuable  consideration,  and 
without  notice,  the  application  comes  too  late.  In  this  case, 
there  is  no  charge  that  plaintiff  in  error  had  notice  of  the 
irregularity,  or  that  he  was  not  a  bona  fide  purchaser  for  a 
full  consideration. 

The  tenth  section  of  the  act  under  which  the  proceeding 
was  had,  provides,  that  it  shall  be  the  duty  of  the  guardian 
to  make  return  of  his  proceedings  to  the  court  granting  the 
order  of  sale,  which,  if  approved  by  the  court,  shall  be  re- 
corded, and  shall  invest  in  the  purchaser  all  of  the  interest 
the  ward  had  in  the  estate  sold.  This  provision  was  intended 
to  have  some  operation ;  and  a  fair  construction  requires  us 
to  hold,  that  it  is,  and  must  be  effectual,  to  vest  title  where 
the  court  has  complete  jurisdiction,  and  the  purchaser  or  his 
grantee  has  no  notice,  and  is  chargeable  with  none,  of  irreg- 
ularities which  may  have  occurred  after  the  decree  was  ren- 
dered. If  the  holder  of  the  title  knows,  or  is  chargeable 
with  knowledge,  that  the  requirements  of  the  law  have  not 
been  regarded,  we  are  not  prepared  to  hold  that  they  would 
be  protected  by  such  a  confirmation  of  the  sale.  To  be  pro- 
tected, they  should  be  free  from  all  participation  in  the  vio- 
lation of  the  law  and  ignorant  that  it  has  been  disregarded. 
Then,  to  avoid  such  a  sale,  the  holder  of  the  title  must  have 
been  a  party  to  the  wrong  or  known  of  its  existence. 

This  is  not  a  bill  of  review,  nor  will,  so  far  as  we  see,  such 
a  bill  lie  on  this  record.  Such  a  bill  lies  to  reverse  and  set 
aside  the  former  decree  for  error  of  law  apparent  on  the  face 
of  the  decree.  In  this  case  the  error  complained  of  is  de  hors 
the  record,  and  can  only  be  shown  by  evidence  outside  of 
and  contradictory  to  the  record;  and  when  shown,  it  is  not 
an  error  in  the  decree,  but  in  its  execution.     The  bill  does 
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not  charge  fraud,  and  it  can  not  be  treated  as  a  bill  to  im- 
peach the  decree  for  fraud  in  obtaining  it;  nor  is  it  charged 
that  the  sale  was  fraudulently  made;  and,  from  the  evidence, 
we  infer  that  it  was  i^norantly  or  recklessly -made. 

Public  policy  requires  stability  in  all  judicial  sales,  and 
that  they  should  not  be  disturbed  for  slight  causes.  To  do 
so,  would  impair  that  confidence  so  essentially  necessary  to 
induce  persons  to  become  purchasers  when  real  estate  is 
offered  for  sale  under  a  judgment  or  decree  of  a  court.  If 
these  sales  can  not  be  upheld,  or  if  set  aside  for  trifling  causes, 
the  property  of  minors  can  only  be  sold  at  great  loss  to  them. 
And  in  this  case,  the  defendants  in  error  having  received  the 
benefit  of  the  money  arising  from  the  sale  of  this  land,  their 
appeal  to  equity  is  not  of  that  character  that  deserves  the 
sympathies  of  our  better  nature.  If  their  guardian  has  mis- 
applied the  money,  or  has  sold  their  property  at  a  heavy  loss 
in  consequence  of  not  having  sold  on  the  day  fixed  by  the 
advertisement,  they  have  their  remedy  on  the  guardian's  bond  ; 
and,  unless  required  by  law  to  afford  relief,  we  are  not  in- 
clined to  aid  them  as  against  a  person  who,  on  examining  the 
record,  found  everything  apparently  strictly  in  conformity 
to  law  in  rendering  the  decree  and  in  conducting  and  approv- 
ing the  sale. 

The  authorities  referred  to  as  decisive  of  this  case  in 
favor  of  defendants  in  error,  we  think  do  not  aid  them.  In 
McConnel  v.  Gibson,  12  111.  128,  the  effort  was  to  impeach 
and  set  aside  a  sale  made  by  a  commissioner  under  a  decree, 
for  fraud  in  conducting  the  sale,'  In  that  case  the  sale  was 
set  aside  because  the  commissioner  became  the  purchaser 
through  another  person  who  was  the  bidder;  and  in  carrying 
out  his  fraudulent  purpose  of  becoming  the  purchaser  at  a 
great  sacrifice,  the  commissioner  sold  on  a  day  different  from 
that  named  in  the  notice.  Such  fraud  was  held  to  be  ground 
for  granting  relief;  but  the  only  similarity  between  that  and 
the  present  case  is,  that  in  each  the  sale  was  on  a  day  differ- 
ent  from    that    advertised.     But  there,  it  was    done    for   a 
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fraudulent  purpose.  Here,  no  fraud  is  charged.  The  case  of 
Stewart  v.  Croes,  5  Gilm.  442,  was  a  bill  brought  to  set  aside  a 
sale  made  by  a  sheriff,  on  the  ground  that  he  had  sold  the 
lands  on  a  day  different  from  that  specified  in  the  notice,  and 
it  was  held,  on  demurrer,  that  the  sale  was  voidable  as  against 
persons  holding  the  title  with  notice,  or,  in  contemplation  of 
law,  cognizant  of  the  fact.  To  be  applicable,  notice  should, 
in  this  case,  have  been  charged  and  proved. 

The  case  of  Mulford  v.  Stahenback,  46  111.  303,  was  a  bill 
filed  to  impeach  the  decree,  and  sale  by  a  guardian,  on  the 
grounds  of  alleged  fraud  in  procuring  the  decree,  and  for 
want  of  jurisdiction  in  the  court  to  render  the  decree.  The 
decree  and  sale  were  upheld  as  regular  and  valid.  In  dis- 
cussing the  question  the  court  say,  "that  the  sale  was  made  at 
the  appointed  time,  after  due  notice,  and  that  the  land  sold 
for  its  value."  It  is  not  intimated  that  if  these  things  had  not 
been  done  the  sale  would  have  been  set  aside  as  to  an  in- 
nocent purchaser.  That  language  was  used  in  reference  to 
the  purchaser  at  the  guardian's  sale,  who  will  be  presumed 
to  have  notice  of  any  irregularity  in  conducting  it.  But  in 
the  same  opinion  it  is  said,  that  the  case  of  an  innocent 
purchaser,  without  notice  of  irregularities  or  defects,  is  dif- 
ferent from  that  of  a  purchaser  at  the  guardian's  sale.  The 
rule  of  law  in  this  State  is,  that  a  purchaser  under  a  judicial 
sale  is  not  bound  to  look  beyond  the  decree,  when  executed 
by  a  conveyance,  nor  go  back  farther  than  the  order  of  the 
court,  where  the  facts  necessary  to  give  the  court  jurisdiction 
appear  on  the  face  of  the  record. 

This  case  holds  that  an  innocent  purchaser  is  not  bound  to 
inquire  beyond  or  outside  of  the  record  to  see  that  the  decree 
was  properly  executed,  and  seems  to  control  the  case  at  bar. 

The  decree  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 
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Bernhard  Ottew 

V. 

Jacob  Lehr. 

1.  Certiorari — under  the  statute — excuse  for  not  appealing.  Where  a 
party  to  a  suit  before  a  justice  of  the  peace,  upon  the  rendition  of  judg- 
ment against  him,  gave  notice  of  an  appeal,  and  upon  his  return  home,  a 
distance  of  thirteen  miles,  was  taken  severely  sick  so  that  he  could  not 
leave  without  danger  to  his  life,  until  a  few  days  before  the  expiration  of 
the  time  allowed  in  which  to  take  an  appeal,  and  the  justice  in  the  mean- 
time had  refused  to  send  him  a  transcript  and  bond,  and  it  appeared  that 
as  soon  as  he  was  able  he  went  to  the  justice,  taking  two  sureties  with 
him,  either  of  whom  was  abundantly  good,  and  offered  to  perfect  the 
appeal,  but  that  the  justice  refused  to  approve  the  security;  that  he  then 
sent  for  another  person  to  sign  with  him,  but  such  person  was  absent,  and 
on  account  of  his  feeble  health  he  was  unable  to  procure  other  sureties  or 
perfect  his  appeal  in  the  circuit  court,  the  county  seat  being  twenty  miles 
distant:  Held,  that  the  party  was  clearly  entitled  to  take  the  case  up  on 
certiorari,  having  used  all  the  diligence  that  the  law  requires  to  perfect 
his  appeal. 

2.  Admission — oy  the  pleadings.  A  motion  to  dismiss  a  certiorari  under 
the  statute  for  insufficiency  of  the  petition,  admits  all  the  allegations  of 
the  petition  to  be  true. 

3.  Costs — in  circuit  court,  on  reversal  of  judgment  of  county  court. 
Where  the  circuit  court  reverses  the  judgment  of  the  county  court,  and 
remands  the  cause,  it  is  proper  to  render  judgment  against  the  appellee 
for  the  costs  on  the  appeal  in  the  circuit  court. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Jacob  Lehr, 
the  appellee,  against  Bernhard  Otten,  before  a  justice  of  the 
peace,  for  a  horse.  A  judgment  was  rendered  in  favor  of  the 
defendant.  The  plaintiff,  being  unable  to  perfect  an  appeal 
for  the  reasons  stated  in  the  opinion,  removed  the  cause  to 
the  county  court  of  St.  Clair  county  by  certiorari,  under  the 
statute.  The  county  court  quashed  the  certiorari,  and  from 
this  judgment  the  plaintiff  appealed  to  the  circuit  court, 
where  the  judgment  of  the  county  court  was  reversed  and  the 
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cause  remanded  to  the  latter  court.     From  this  last  judgment 
the  defendant  (appellee  in  the  circuit  court)  appealed. 

Mr.  S.  M.  Kase,  for  the  appellant. 

Mr.  Wm.  Winkelman,  for  the  appellee. 

Mr.  Justice  Scott  delivered   the  opinion  of  the  Court : 

This  suit  was  commenced  before  a  justice  of  the  peace.  A 
trial  was  had  before  the  justice  and  a  jury,  which  resulted  in 
a  judgment  in  favor  of  appellant.  Appellee  being  prevented, 
as  he  alleges,  from  taking  an  appeal  in  the  ordinary  Avay,  re- 
moved the  cause  to  the  county  court  of  St.  Clair  county  by  a 
writ  of  certiorari.  A  motion  was  made  iu  that  court  to  quash 
the  writ  and  dismiss  the  appeal,  on  the  ground  the  facts  stated 
in  the  petition  were  not  sufficient  to  show  it  was  not  in  the 
power  of  the  petitioner  to  have  taken  an  appeal  in  the  ordinary 
way,  which  motion  was  sustained  and  the  appeal  dismissed. 
Appellee  then  prosecuted  an  appeal  to  the  circuit  court,  where, 
on  a  hearing,  the  judgment  of  the  county  court  was  reversed 
and  the  cause  remanded.  That  decision  of  the  circuit  court 
is  assigned  for  error. 

The  petition  sets  forth  and  shows,  on  the  oath  of  the  pe- 
titioner, every  material  fact  required  by  the  statute  to  author- 
ize the  issuing  of  the  writ,  and  the  motion  to  dismiss  admits 
the  allegations  to  be  true. 

Regarding  the  facts  stated  in  the  petition  as  being  true,  we 

think  the  petitioner  has  shown  unusual  diligence  in  his  efforts 

to  take  an   appeal   in  the    mode   pointed    out  in  the  statute. 

Immediately  upon  the   rendition   of  the  judgment,  he   gave 

notice  of  an  appeal.     He  lived  thirteen  miles  from  the  office 

of  the  justice,  and  on  his  return  home,  within  four  days  after 

the   trial,  he   was  attacked  -with   a  severe  sickness,  and  was 

unable,  without  danger  to  his  life,  to  leave  his  house  until  a 

few  days  before  the  expiration  of  the  time  allowed  by  law  in 

which  to  take  an  appeal.     In  the  meantime  he  had  sent  to  the 

justice  for  a  transcript  and   bond,  which  he  refused  to  send. 
5 — 68th  III. 
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He  then  took  two  sureties,  either  of  whom  is  shown  to  have 
been  abundantly  sufficient,  and  offered  to  perfect  the  appeal, 
but  the  justice,  without  any  reasonable  excuse,  refused  to 
approve  the  sureties.  The  justice  told  him,  if  he  would  pro- 
cure one  Weber,  living  in  an  adjoining  county,  to  sign  the 
appeal  bond,  he  would  approve  the  security.  Appellee  then 
sent  for  Weber,  but  he  being  temporarily  absent,  his  attend- 
ance could  not  be  procured.  On  account  of  the  feeble  health 
of  the  petitioner,  he  was  unable  to  procure  other  sureties.  It 
was  twenty  miles  to  the  county  seat,  and  in  his  condition  of 
health  it  would  have  been  hazardous  for  him  to  have  taken  a 
transcript  and  gone  there  to  perfect  the  appeal.  Indeed,  this 
was  more  than  the  law  required  of  him.  He  had  done  all 
under  the  circumstances  he  was  reasonably  bound  to  do. 
Cook  v.  Hoyt,  13  111.  144. 

Upon  the  facts  stated  in  the  petition,  the  circuit  court  de- 
cided correctly  in  reversing  the  judgment  of  the  county 
court. 

It  is  insisted,  the  circuit  court  erred  in  rendering  judgment 
against  appellant  for  costs  on  reversing  the  judgment  of  the 
county  court,  and  that  the  costs  should  follow  the  event  of 
the  suit. 

It  is  provided  by  the  statute  (Laws  1872,  p.  326,)  that  ap- 
peals and  writs  of  error  from  final  judgments  in  the  county 
court  to  the  circuit  court  shall  be  taken  and  tried  in  the  same 
manner  as  is  now  or  may  hereafter  be  provided  by  law  for 
appeals  and  writs  of  error  from  the  circuit  to  the  Supreme 
Court. 

On  the  hearing  of  causes  in  this  court,  the  successful  party 
recovers  cost's,  and  no  reason  is  perceived  why  the  same  prac- 
tice should  not  prevail  in  the  circuit  court.  As  we  under- 
stand the  judgment  rendered  against  appellant,  it  is  only  for 
costs  on  the  appeal  in  the  circuit  court.  There  was  no  error 
in  adjudging  such  costs  against  him. 

No  error  appearing,  the  judgment  is  affirmed. 

Judgment  affirmed. 
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Syllabus. 


Jacob  E,  Baston 

v. 

Zelotes  S.  Cliffokd. 

1.  Vendor  and  vendee — when  the  vendee  may  recover  bach  payments. 
The  cases  wherein  the  vendee  may  maintain  an  action  to  recover  back 
money  paid  by  him  under  a  contract  for  the  purchase  of  real  estate,  where 
the  contract  has  been  rescinded,  are:  1st.  Where  the  rescission  is  volun- 
tary and  with  the  mutual  consent  of  the  parties,  and  without  default  on 
either  side.  2d.  Where  the  vendor  can  not  or  will  not  perform  the  con- 
tract on  his  part.  3d.  Where  the  vendor  has  been  guilty  of  fraud  in 
making  the  contract.  4th.  Where,  by  the  terms  of  the  contract,  it  is  left 
in  the  purchaser's  power  to  rescind  it  by  any  act  on  his  part,  and  he  does 
so.  5th.  And  where  neither  party  is  ready  to  complete  the  contract  at  the 
stipulated  time,  but  each  is  in  default. 

2.  Where  the  vendor  is  in  no  default,  and  is  ready  and  willing  to  per. 
form  the  contract  on  his  part,  the  vendee  can  not  recover  back  money  paid 
by  him  on  the  contract.  But  the  vendor  must  prepare  and  tender  the 
deed,  when  its  delivery  is  made  a  concurrent  act  with  the  payment  of  the 
purchase  money,  or  he  will  not  be  said  to  have  been  ready  and  willing  t© 
perform. 

3.  Where  the  delivery  of  the  deed  and  payment  of  the  last  installment 
of  the  price  are  concurrent  acts,  and  both  parties  are  in  default,  the  ven- 
dor in  not  making  and  tendering  a  conveyance,  and  the  vendee  in  not 
making  payment,  and  some  time  after  the  vendor  surrenders  the  vendee's 
note,  and  the  vendee  gives  up  possession,  and  the  vendor  conveys  the 
laud  to  a  third  person,  thus  putting  it  out  of  his  power  to  perform,  the 
vendee  may  recover  back  the  payments  made  by  him,  under  the  common 
count  for  money  had  and  received. 

4.  Same — whose  duty  to  prepare  deed.  The  party  contracting  to  execute 
a  deed  is  bound  to  prepare  it,  if  there  be  no  agreement  that  it  shall  be 
prepared  by  the  other  party,  and  the  vendor  must  tender  it  before  he  can 
demand  the  purchase  money,  where  the  payment  and  delivery  of  the  deed 
are  concurrent  acts. 

5.  Recoupment — rents  and  profits  and  damages  for  waste  in  suit  to  re- 
cover back  purchase  money  on  rescission.  Where  a  purchaser,  having  gone 
into  possession  of  the  premises  bought,  after  a  rescission  of  the  contract 
brings  suit  to  recover  back  the  purchase  money  paid  by  him,  the  vendor 
should  be  allowed,  upon  a  proper  plea,  or  notice  under  the  general  issue, 
to  prove,  by  way  of  recoupment  or  set-off,  not  only  the  rents,  issues  and 
profits  arising  from  the  vendee's  possession,  and  be  allowed  the  same,  but 
also  the  damages  arising  from  waste  committed  by  the  vendee  or  his  agent 
or  tenants  while  in  possession. 
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Appeal  from  the  Circuit  Court  of  Clinton  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Zelotes  S.  Clifford  against 
Jacob  E.  Baston,  to  recover  back  money  paid  on  a  contract 
for  the  purchase  of  land.     The  opinion  states  the  facts. 

Messrs.  Gray  &  Van  Hoorebeke,  and  Messrs.  Wilder- 
man  &  Hamill,  for  the  appellant. 

Mr.  D.  C.  Jones,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court  : 

This  was  an  action  for  money  had  and  received.  The  ob- 
ject of  the  suit,  as  appears  from  the  record,  was  to  recover 
back  money  paid  by  the  appellee  under  a  bond  executed  by 
appellant  August  26,  1864,  by  which  he  obligated  himself  to 
convey,  by  warranty  deed,  to  appellee,  certain  parcels  of  land 
therein  described,  containing  in  all  154  acres,  for  which  ap- 
pellee was  to  pay  appellant  $500  upon  the  execution  of  the 
instrument,  and  make  and  deliver  to  appellant  two  prom- 
issory notes  of  appellee  of  even  date,  the  first  of  which  was 
to  be  for  $500,  payable  on  or  before  January  1,  1865,  and  the 
other  for  $848,  payable  on  or  before  January  1,  1866,  with 
interest  from  date,  at  the  rate  of  six  per  centum  per  annum. 
The  condition  of  the  bond  reads  thus:  "Now,  if  the  said  Z.  S. 
Clifford  shall  well  and  truly  pay  or  cause  to  be  paid  the  prom- 
issory notes  above  described,  then  the  said  Jacob  E.  Baston  is 
to  make  to  the  said  Z.  S.  Clifford,  or  his  legal  representatives, 
a  warranty  deed  for  the  lands  above  described ;  upon  the  pay- 
ment of  which  sums  of  monev  and  the  execution  of  said  deed 
in  manner  as  above  provided  for,  the  above  obligation  to  be 
void,  otherwise,"  etc.  The  bond  further  contains  the  follow- 
ing proviso:  "That  the  said  Z.  S.  Clifford  is  to  have  the  rents 
of  the  above  described  premises,  either  in  improvements  or 
otherwise  as  per  contract  with  the  present  tenant,  for  the  year 
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1864,  and  the  said  Z.  S.  Clifford  is  to  pay  the  taxes  for  the 
year  1864." 

The  sum  of  $500,  payable  at  the  time  of  the  execution  of 
the  bond,  was  paid  by  appellee,  and  the  notes  for  the  deferred 
payments  given,  of  which  that  for  $500,  payable  January  1, 

1865,  was  paid  by  him.  When  the  remaining  note  for  $848, 
payable  January  1,  1866,  came  due,  neither  party  was  ready 
to  perform  the  contract ;  the  appellee  was  not  ready  to  pay  the 
money,  and  appellant  neither  prepared  nor  offered  to  make 
the  conveyance  required  by  his  bond.  Appellee  took  and 
retained  the  possession  of  the  premises  about  four  years. 

In  November,  1867,  appellant  returned  the  unpaid  note  to 
appellee,  who  retained  it  without  ever  offering  to  pay  the 
amount;  his  tenant  gave  up  possession  of  the  premises  to  ap- 
pellant, and  August  6,  1868,  the  latter  sold  and  conveyed 
them  to  another  person.  Under  these  circumstances,  Clifford 
brought  this  action  to  recover  back  what  he  had  paid  under 
the  contract. 

Baston  filed  the  general  issue  and  gave  notice  of  set-off  for 
use  and  occupation  of  the  premises.  There  was  a  trial  by 
jury,  and  verdict  and  judgment  for  plaintiff. 

The  defendant  brings  the  case  here  by  appeal,  and  insists 
that  the  action  could  not  be  maintained;  that  there  was  error 
in  the  exclusion  of  evidence  offered  by  him  on  the  trial,  and 
in  giving  instructions  for  appellee. 

By  the  terms  of  the  bond,  the  payment  of  the  last  note,  due 
January  1,  1866,  by  the  vendee,  and  the  delivery  of  the  deed 
by  the  vendor,  were  mutual  and  dependent  acts,  to  be  per- 
formed at  the  same  time,  and  there  is  no  provision  authoriz- 
ing the  vendor  to  terminate  the  contract  upon  the  failure  of 
the  vendee  to  make  any  of  the  payments. 

The  cases  wherein  the  vendee  may  maintain  an  action  to 
recover  back  money  paid  by  him  under  a  contract  for  the  pur- 
chase of  real  estate,  where  the  contract  has  been  rescinded, are: 

1st.  Where  the  rescission  is  voluntary,  and  with  the  mu- 
tual consent  of  the  parties,  and  without  default  on  either  side. 
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2d.  Where  the  vendor  can  not  or  will  not  perform  the 
contract  on  his  part. 

3d.  Where  the  vendor  has  been  guilty  of  fraud  in  making 
the  contract.  Smith  v.  Lamb,  26  111.  396;  Bannister  v.  Read, 
1  Gilm.  99 ;  1  Chit.  PI.  355 ;  Battle  v.  Rochester  City  Bank,  5 
Barb.  414. 

4th.  Where,  by  the  terms  of  the  contract,  it  is  left  in  the 
purchaser's  power  to  rescind  it  by  any  act  on  his  part,  and  he 
does  it.  Towns  v.  Barrett,  1  Term  P.  133;  Grilled  v.  May,- 
nard,  5  Johns.  P.  85;  1  Chit,  on  PL  356. 

5th.  Where  neither  party  is  ready  to  complete  the  contract 
at  the  stipulated  time,  but  each  is  in  default.  1  Chit.  PL 
355;  Chit,  on  Cont.  (5th  Am.  Ed.)  632,  633,  and  notes. 

But  where  the  vendor  is  in  no  default,  and  is  ready  and 
willing  to  perform  the  contract  on  his  part,  the  vendee  can 
not  recover  back  money  paid  by  him  on  the  contract.  Wheeler 
v.  Mather,  56  111.  241,  and  cases  cited. 

In  Bannister  v.  Read,  1  Gilm.  99,  this  court,  speaking  of 
the  doctrine  of  rescission  and  recovering  back  money  paid  on 
the  contract,  says:  "Although  one  party  to  a  contract  may 
not  alone  rescind  it,  he  may,  nevertheless,  by  neglecting  or 
refusing  to  perform  it  on  his  part,  place  it  in  the  power  of  the 
other  party,  where  he  is  not  also  derelict,  to  avoid  it,  or  not,  at 
his  pleasure.  The  breach  of  one  party  may,  in  such  case,  be 
treated  by  the  other  as  an  abandonment  of  the  contract, 
authorizing  him,  if  he  chooses  to  do  so,  to  disaffirm  it;  and 
thus  the  assent  of  both  parties  to  the  rescission  of  the  contract 
is  sufficiently  manifested  —that  of  the  one  by  his  neglect  or 
refusal  to  perform  his  part  of  the  contract,  and  of  the  other 
by  his  suing,  not  for  such  breach,  but  for  the  value  of  any  act 
done  or  payment  made  by  him  under  the  contract,  as  if  it  had 
never  existed."     See  also,  Webster  v.  Enfield^  5  Gilm.  298. 

In  the  case  in  hand,  the  payment  of  the  last  installment  of 
purchase  money  and  delivery  of  the  deed  were,  as  we  have 
seen,  mutual,  dependent  and  concurrent  acts,  but  which 
neither  of  the  parties  was  ready  to  perform  at  the  stipulated 
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time.  The  purchaser  was  not  bound  to  prepare  and  tender 
a  deed  to  the  vendor,  there  being  no  provision  in  the  contract 
requiring  it.     Buchnaster  v.  Grundy,  1  Scam.  310. 

In  Headley  v.  Shaw,  39  111.  366,  this  court  said :  "  A  party 
contracting  to  execute  and  deliver  a  deed  is  bound  to  prepare 
the  deed  if  there  be  no  agreement  it  shall  be  prepared  by  the 
other  party,  and  the  vendor  must  tender  it  to  the  vendee  be- 
fore he  can  demand  the  purchase  money." 

Although  Clifford  was  not  ready  with  the  money  at  the 
time  it  was  due,  still  he  did  no  act  to  prevent  or  excuse  Bas- 
ton from  performing  on  his  part  by  having  a  deed,  in  con- 
formity with  the  contract,  prepared  and  ready  for  delivery, 
and  tendering  the  same.  Without  showing  such  readiness 
and  willingness  to  perform  on  his  part,  he  is  not  in  a  condi- 
tion to  charge  a  breach  of  the  contract  upon  Clifford.  Tyler 
v.  Young,  2  Scam.  445 ;  and  if  Clifford  was  derelict,  Baston 
was  also. 

Ketchum  v.  Euerston,  13  Johns.  R.  359,  is  regarded  as  a  lead- 
ing authority  upon  the  doctrine  that  a  purchaser,  who  has 
paid  money  on  a  contract  for  the  purchase  of  land,  and  then 
commits  a  breach  of  his  contract,  can  not  recover  back  what 
he  has  paid  against  a  vendor  without  fault.  In  that  case  the 
court  say  :  "  It  may  be  asserted,  with  confidence,  that  a  party 
who  has  advanced  money,  or  done  an  act  in  part  performance 
of  an  agreement,  and  then  stops  short,  and  refuses  to  proceed 
to  the  ultimate  conclusion  of  the  agreement,  the  other  party 
being  ready  and  willing  to  proceed  and  fulfill  all  his  stipula- 
tions according  to  the  contract,  has  been  suffered  to  recover  for 
what  has  been  thus  advanced  or  done.  The  plaintiffs  are  seek- 
ing to  recover  the  money  advanced  on  a  contract,  every  part 
of  which  the  defendant  has  performed,  as  far  as  he  could  by 
his  own  acts,  when  they  have  voluntarily  and  causelessly  re- 
fused to  proceed,  and  thus  have,  themselves,  rescinded  the 
contract." 

The  facts  of  that  case  show  that  the  defendant  prepared, 
and,  at  the  time   the  purchase  money  was   payable,  tendered 
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to  the  plaintiffs,  a  deed  of  the  premises,  and  demanded  the 
monev.  which  they,  upon  grounds  wholly  untenable,  refused 
to  pay. 

Now.  the  act  of  tendering  the  deed,  when  its  delivery  is 
made  a  concurrent  act  with  that  of  payment  of  the  purchase 
monev,  is  what  the  court  means,  in  the  case  just  referred  to,  by 
readiness  and  willingness  to  perform  on  the  part  of  the  ven- 
dor, because  it  is  equivalent  to  performance,  and  unless  the 
vendor  has  been  prevented  or  discharged  from  the  act  of  pre- 
paring and  tendering  the  deed  by  the  conduct  of  the  vendee, 
and  he  fails  to  do  either  at  the  time  the  concurrent  acts  of 
payment  and  delivery  are  to  be  performed,  he  is  not  in  a  posi- 
tion to  say  to  the  vendee:  "You  are  in  default,  because  you 
were  not  ready  with  the  money  at  the  stipulated  time;  I  will, 
therefore,  put  an  end  to  the  contract,  and  sell  the  lands  to 
another  party,  and,  because  of  your  default,  retain  what  you 
have  paid  on  the  contract."  The  default  which  precludes  a 
vendee  from  recovery  must  be  a  legal  breach  of  the  contract. 
When  that  occurs,  and  the  vendor  has  fully  performed  on  his 
part,  the  vendee  can  not  recover  back  what  he  has  paid,  be- 
cause that  would  be  to  allow  him  to  take  advantage  of  his 
own  mere  wrong  But,  in  order  to  constitute  such  a  breach 
as  would  bar  a  recovery  under  the  circumstances  of  this  case, 
the  vendor  must  show  that  he  put  the  vendee  in  default  by  the 
preparation  and  tender  of  such  a  deed  as  was  required  by  the 
bond,  or  else  that  he  was  prevented  or  discharged  therefrom 
by  some  act  of  the  vendee. 

Both  parties  being  derelict  in  respect  of  readiness  on  the 
day  of  the  last  payment,  nothing  was  done  to  affect  their  legal 
rights  until  November,  1867,  when  the  vendor  returned  to  the 
vendee  his  unpaid  note.  This  the  vendee  retained  without 
making  objection  or  offering  to  pay  the  amount,  and  his  agent 
gave  up  the  possession  of  the  premises  to  the  vendor,  who, 
A.ugust  6,  1868,  sold  and  conveyed  them  to  a  third  party,  thus 
putting  it  out  of  the  power  of  the  vendor  to  perform.     These 
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several  acts  were  followed  by  vendee  bringing  this  suit,  not 
upon  the  contract,  but  upon  the  common  money  count,  to  re- 
cover back  what  he  had  paid,  as  though  the  contract  had 
never  existed.  These  are  circumstances,  when  taken  together, 
tending  to  prove  a  rescission  of  the  contract  by  mutual  con- 
sent, in  which  case  the  right  of  the  vendee  to  recover  back 
what  he  had  paid,  would  be  indisputable.  But  we  are  dis- 
posed to  hold,  aside  from  that  feature,  that  the  vendee,  having 
performed  down  to  the  time  of  the  last  payment  becoming 
due,  and  the  vendor  then  failing  to  be  ready  on  his  part,  and 
not  having  put  the  vendee  in  legal  default,  but  remaining 
equally  derelict  with  the  vendee,  and  then  conveying  to  a 
third  person,  can  not  be  permitted  to  take  advantage  of  his 
own  wrong  and  retain  what  he  had  received  under  the  con- 
tract. The  law  will  imply  a  promise  to  pay  it  back,  under 
such  circumstances. 

This  case  is  clearly  distinguishable  from  that  of  Wheeler  v. 
Mather,  56  111.  241,  relied  upon  by  appellant's  counsel. 
There,  the  vendee  failed  to  pay  an  intermediate  installment 
payable  by  a  strictly  independent  covenant,  and  the  contract, 
by  express  terms,  left  the  power  in  the  hands  of  the  vendor 
to  terminate  it  upon  such  a  failure.  Under  that  instrument, 
such  a  non-compliance  on  the  part  of  the  vendee  constituted 
a  legal  breach  ;  it  put  the  vendee  in  default,  and  although 
the  vendor  did  not  exercise  the  power  of  putting  an  end  to 
the  contract  until  after  the  last  installment  became  due,  still 
he  was  not  required  to  waive  the  former  breach  by  the  tender 
of  a  deed  at  the  time  the  last  payment  became  due,  in  order 
to  a  proper  exercise  of  the  power  of  forfeiture.  So,  it  was 
there  held,  the  exercise  of  the  right  of  determination  by  the 
vendor,  expressly  given  him,  was  no  violation  of  the  contract 
on  his  part,  and  that  it  did  not  confer  upon  the  vendee  the 
right  to  regard  such  exercise,  and  the  bringing  the  suit,  as  a 
rescission  by  mutual  consent;  but  the  vendee  having  violated 
his  contract,  and  the  vendor  being  without  fault,  the  action 
could  not  be  maintained. 
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The  position  of  appellant's  counsel,  that  appellee's  posses- 
sion must  be  regarded  as  affording  a  benefit  to  him  from  a 
part  performance  of  the  contract,  so  as  to  prevent  a  recovery 
upon  the  money  count,  does  not  seem  to  be  tenable. 

Hunt  v.  Silk,  5  East,  449,  is  a  leading  authority  for  the  doc- 
trine. There,  the  possession  was  provided  for  by  the  contract. 
Here,  it  was  not,  and  can  in  no  sense  be  regarded  as  part  per- 
formance. 

We  are  inclined  to  think  that,  under  the  authority  of  Bur- 
roughs v.  Oancey,  53  111.  30,  and  cases  there  referred  to,  the 
defendant  below  should  be  allowed,  upon  a  proper  plea  or 
notice,  to  prove  by  way  of  recoupment  or  set-off,  and  to  avoid 
circuity  of  action,  not  only  the  rents,  issues  and  profits  arising 
from  appellee's  possession,  and  be  allowed  the  same,  but  also 
for  damages  arising  from  waste  committed  by  him  or  his  agent 
or  tenant  whilst  in  possession. 

The  instructions  are  not  copied  into  the  abstract,  and  we 
would  be  justified  in  not  considering  them  for  that  reason ; 
but  we  have,  and  find  the  first  and  second  for  appellee  alto- 
gether too  broad,  and  not  placing  the  right  of  recovery  upon 
the  proper  grounds.  The  court  excluded  evidence  offered  by 
appellant  as  to  waste  committed  by  appellee. 

For  giving  the  first  and  second  instructions,  and  excluding 
such  evidence,  the  judgment  will  be  reversed  and  the  cause 
remanded. 

Judgment  reversed. 

Mr.  Justice  Walker:  I  concur  in  the  decision  of  this 
case  on  the  ground  only  that  the  vendor  sold  the  land  with- 
out offering  to  perform,  on  his  part,  within  a  reasonable  time. 
If,  however,  the  purchaser  had  delayed  an  unreasonable  time 
without  offering  to  perform  on  his  part,  then  the  vendor  should 
not  be  held  liable,  even  if  he  -had  sold  the  land.  Nor  should 
the  purchaser  be  permitted  to  recover  back  the  purchase 
money  already  paid,  without  offering  to  perform  on  his  part, 
merely  on  the  failure  of  the  vendor  to  tender  a  deed  on  the 
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day  fixed  for  the  conveyance,  but  only  on  the  sale  of  the  land 
by  the  vendor,  without  an  unreasonable  delay  of  the  purcha- 
ser in  offering  to  pay  the  remainder  of  the  purchase  money. 

Mr.   Justice   Sheldon:      I   concur   with    Mr.   Justice 
Walker. 


Abeaham  B.  Kagay  et  al. 

V. 

The  Trustees  of  Schools  of  T.  8  K,  E.  6  E. 

1.  Amendment — summons — discretionary.  In  an  action  of  debt  upon 
an  official  bond  the  court  below  allowed  a  cross  motion  to  amend  the 
summons  by  inserting  therein  the  debt  claimed,  and  thereupon  overruled 
a  motion  to  quash  the  writ,  which  was  assigned  as  error:  Held,  that  the 
allowance  of  the  amendment  was  a  matter  of  discretion  and  was  not 
improperly  exercised. 

2.  Same — continuance.  Where  the  court  allowed  the  summons  in  debt 
upon  an  official  bond  to  be  amended  by  inserting  the  debt  claimed,  it  was 
held,  that  the  amendment  was  not  of  such  a  character  as  to  surprise  the 
defendants,  and,  therefore,  no  cause  for  a  continuance. 

3.  Pleading-  and  evidence — variance.  In  a  suit  upon  the  official  bond 
of  the  school  treasurer  of  a  township  by  the  "  trustees  of  schools,"  etc., 
the  declaration  alleged  that  the  bond  was  made  to  the  plaintiffs  by  the 
name  of  the  "  board  of  trustees  of  township,"  etc.,  and  the  bond  offered  in 
evidence  was  payable  to  the  "board  of  trustees  of,"  etc.:  Held,  that  there 
was  no  variance,  as  the  trustees  of  schools  and  the  board  of  trustees  were 
the  same  officers. 

4.  Surety — liability  for  money  coming  to  principalis  hands  during 
former  term  of  office.  Where  it  appeared  that  moneys  came  to  the  hands 
of  a  school  township  treasurer,  during  a  prior  term  and  before  the  execu- 
tion of  the  bond  sued  on,  and  it  did  not  appear  that  he  appropriated  it  to 
his  own  use,  or  that  he  did  not  have  it  in  his  hands  at  the  time  the  bond 
was  entered  into:  Held,  that  his  sureties  on  the  last  bond  were  liable  for 
his  refusal  to  pay  over  the  sum  to  his  successor. 

Appeal  from  the  Circuit  Court  of  Effingham  county ;    the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 
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Messrs.  Cooper  &  Kagay,  for  the  appellants. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  in  the  name  of  the 
trustees  of  schools  of  township  number  eight  north,  of  range 
six  east,  in  Effingham  county,  Illinois,  against  the  treasurer 
of  the  township  and  his  surety,  on  the  official  bond  of  the 
former,  for  a  breach  of  official  duty  in  failing  to  pay  over 
money  in  his  hands  as  such  treasurer,  to  his  successor  in  office. 

Judgment  was  rendered  in  the  court  below  against  the 
defendants,  and  they  appealed. 

The  defendants  below  moved  to  quash  the  writ  because  it 
claimed  no  sum  as  debt,  whereupon  the  court  allowed  the 
writ  to  be  amended  on  a  cross-motion  by  the  plaintiff,  by 
inserting  debt  $10,000,  and  denied  a  motion  thereupon  made 
by  the  defendants  for  a  continuance  of  the  cause.  These 
rulings  of  the  court  are  assigned  as  error. 

The  allowance  of  the  amendment  was  a  matter  of  discre- 
tion with  the  court,  and  we  think  the  discretion  was  not  im- 
properly exercised.  The  amendment  was  not  of  such  a  char- 
acter as  reasonably  to  surprise  the  defendants  to  their  preju- 
dice, and  the  motion  for  a  continuance  was  properly  denied. 

It  is  next  objected  that  the  court  erred  in  permitting  the 
bond  to  be  read  in  evidence  because  of  a  variance  between  it 
and  the  declaration. 

The  bond  is  to  the  board  of  trustees  of  the  township,  etc., 
whereas  the  suit  is  in  the  name  of  the  trustees  of  schools  of 
the  township,  etc.,  the  declaration  alleging  the  bond  to  have 
been  made  to  them,  and  herein  it  is  claimed  there  is  a  variance. 

The  bond  is  in  the  form  prescribed  by  the  statute.  The 
declaration  avers  that  it  was  made  to  the  plaintiffs  by  the 
name  of  the  board  of  trustees  of  the  township,  etc.  The 
statute  constitutes  the  three  trustees  of  schools  of  the  town- 
ship a  body  politic  and  corporate,  by  the  name  of  "trustees 
of  schools  of  township,?'  with  power  to  sue,  etc.     The  trustees 
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of  schools  and  the  board  of  trustees  are  the  same  officers. 
We  perceive  no  force  in  the  objection. 

It  is  insisted  that  the  surety  here  is  not  liable  because  the 
default  occurred  before  he  entered  into  the  bond.  His  prin- 
cipal had  been  township  treasurer  ever  since  December,  1865. 
The  bond  in  suit  was  executed  on  the  12th  day  of  October, 
1871.  The  evidence  shows  that  the  money  in  respect  to 
which  the  treasurer  was  in  default,  came  into  his  hands  pre- 
viously to  the  last  named  time,  with  the  exception  of  a  small 
portion.  And  the  position  is  taken  that  the  surety  is  only 
liable  in  respect  to  such  moneys  as  came  into  the  treasurer's 
hands  subsequently  to  the  time  of  the  surety  entering  into 
the  bond.  It  was  one  condition  of  the  bond  that  the  treas- 
urer should  deliver  to  his  successor  in  office  all  moneys  in 
his  hands  as  such  township  treasurer. 

There  was  an  assignment  of  the  breach  of  this  condition. 

The  evidence  shows  that  on  the  15th  of  December,  1871, 
on  a  settlement  of  the  accounts  of  the  treasurer,  there  was 
found  due  from  him,  as  such  township  treasurer,  the  sum  of 
money  recovered,  less  about  $100,  an  error  in  the  settlement. 
On  the  1st  day  of  January,  1872,  his  successor  in  office  was 
appointed,  who,  on  the  6th  of  that  month,  made  a  demand 
upon  the  former  treasurer  of  the  moneys  in  his  hands  as  treas- 
urer, which  he  failed  to  pay  over,  in  whole  or  in  part.  Now, 
although  this  money  did  actually  come  into  the  hands  of  the 
treasurer  previously  to  the  time  when  the  bond  in  suit  was 
executed,  he  received  it  as  township  treasurer;  and  it  not 
appearing  that  he  had  appropriated  it  to  his  own  use,  or 
that  he  did  not  have  it  in  his  hands,  at  the  time  when  the 
bond  was  entered  into,  we  are  of  opinion  that  it  must  be 
regarded  as  money  in  the  hands  of  the  township  treasurer  on 
the  loth  of  December,  1871,  when  the  settlement  was  had, 
and  on  the  6th  of  January,  when  the  demand  of  the  money 
was  made;  and  that  he  has  failed  to  deliver  to  his  successor 
in  office  all  monevs  in  his  hands  as  township  treasurer,  as 
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required  by  the  condition  of  the  bond,  and  that  the  surety  is 
chargeable  for  a  breach  of  the  condition  in  this  respect.    See 
Pinkstaff  et  al.  v.  The  People,  59  111.  149. 
The  judgment  must  be  affirmed. 

Judgment  affirmed. 


George  M.  Fischer 

v. 
Jacob  Eslaman  et  al. 

1.  Sheriff's  deed — deraigning  title  through.  Where  a  sheriff's  deed 
is  relied  on  as  evidence  of  title,  it  is  necessary  to  show  the  judgment  and 
execution  that  authorized  the  sheriff  to  make  the  sale  and  convej^ance. 

2.  Kedemption — by  judgment  creditor.  The  right  to  redeem  from  sher- 
iff's and  master's  sales  after  the  expiration  of  twelve,  and  before  the  expi- 
ration of  fifteen  months  from  the  day  of  sale,  is  alone  derived  from  the 
statute,  and  is  given  only  to  judgment  creditors.  Therefore,  where  the 
land  owned  by  two  as  tenants  in  common  is  sold  on  foreclosure  of  a 
mortgage  given  by  them,  a  sale  under  a  redemption  made  by  a  judgment 
creditor  of  one  of  them  will  pass  the  title  of  that  one  only. 

3.  Ejectment — equitable  must  yield  to  the  legal  title.  In  ejectment  the 
court  can  not  deal  with  the  equities  of  the  parties.  An  equitable  title 
forms  no  bar  to  a  recovery,  and,  by  necessary  consequence,  it  will  not 
authorize  a  recovery.  The  plaintiff  must  recover  upon  the  strength  of 
his  own  legal  title,  and  not  upon  the  weakness  of  the  defendant's. 

4.  Same — estoppel.  Where  the  plaintiff  in  ejectment  had  attempted 
to  redeem  from  a  master's  sale,  after  the  expiration  of  twelve  months  and 
within  the  time  allowed  judgment  creditors,  the  land  of  one  against  whom 
he  held  no  judgment,  it  was  insisted  that  as  one  of  the  defendants  in 
ejectment  had  received  the  redemption  money  as  the  grantee  of  the  orig- 
inal owner,  she  was  estopped  from  disputing  the  validity  of  the  redemp- 
tion, but  it  was  held  that  this  could  not  change  the  legal  title.  At  best  it 
only  created  an  equity  in  favor  of  the  party  redeeming  against  the  party 
receiving  the  money. 

5.  Tenants  in  common.  Tenants  in  common  are  considered  as  solely 
and  severally  seized.  They  have  several  and  distinct  freeholds,  and  there 
is  no  privity  of  estate  between  them,  and  the  estate  of  each  is  liable  for 
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his  own  debts,  and  the  purchaser  acquiring  title  at  sheriff's  sale  to  the 
interest  of  a  tenant  in  common,  will  occupy  the  place  of  him  whose  title 
he  acquired. 

6.  Same — contribution.  Where  one  tenant  in  common  removes  an 
incumbrance  from  the  common  estate,  the  other  tenants  must  contribute 
to  the  extent  of  their  respective  interests,  and  to  secure  such  contribution 
a  court  of  equity  will  enforce  upon  such  interests  an  equitable  lien  of 
the  same  character  with  that  which  has  been  removed  by  the  redeeming 
tenant. 

7.  Where  the  land  of  A  and  B,  owned  by  them  as  tenants  in  common,  is 
sold  upon  foreclosure  of  a  mortgage  given  by  them,  and  after  the  expira- 
tion of  twelve  months  is  redeemed  by  a  judgment  creditor  of  A,  and  a 
deed  made  to  the  creditor,  the  latter  will  acquire  no  title  to  the  interest 
of  B,  but  it  seems  that  as  such  creditor  succeeds  to  the  position  of  A,  and 
was  compelled  to  advance  money  to  remove  the  prior  incumbrance  as  to 
both  A  and  B,  he  will  be  entitled  in  equity  to  compel  B  and  those  suc- 
ceeding to  his  title,  to  contribute  towards  the  cost  of  the  redemption. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Wm.  H.  Underwood,  for  the  appellant. 

Mr.  Marshall  W.  Weir,  for  the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court  : 

This  was  an  action  of  ejectment,  brought  by  the  appellant 
against  the  appellees,  in  the  St.  Clair  circuit  court,  to  recover 
the  south  half  of  lot  number  thirty,  on  High  street,  in  the 
city  of  Belleville. 

The  declaration  is  in  the  usual  form,  and  claims  the  prop- 
erty described  in  fee. 

The  general  issue  was  pleaded  to  the  declaration,  and,  by 
agreement,  a  trial  was  had  by  the  court  without  the  inter- 
vention of  a  jury,  which  resulted  in  a  judgment  for  the  defend- 
ants. 

The  only  question  in  the  case  is,  whether  the  sheriff's  deed, 
under  which  the  plaintiff  claims,  invests  him  with  title  to  the 
whole  of  the  property  that  he  seeks  to  recover,  or  only  to  the 
undivided  half  thereof. 
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The  material  facts  relating  to  this  question  are,  that  Pa- 
tience A.  Champion,  on  the  12th  day  of  September,  1865, 
conveyed  the  property  in  controversy  by  deed  to  James  M. 
Ralls  and  Augustine  Pensoneau,  and  they,  on  the  same  day, 
mortgaged  the  property  back  to  her.  She  caused  her  mort- 
gage to  be  foreclosed  by  decree  of  the  St.  Clair  circuit  court, 
and  the  property  was,  by  virtue  of  the  decree,  sold  to  her  bv 
the  master  in  chancery  on  the  loth  day  of  January,  1870, 
for  92196.71.  On  the  29th  day  of  October,  1868,  Benjamin 
F.  Hardin  recovered  a  judgment  in  the  St.  Clair  circuit  court 
against  James  M.  Ralls  for  $274.71,  and  on  the  4th  day  of 
November,  1868,  George  M.  Fischer  and  Charles  B.  Hubbell 
recovered  a  judgment  in  the  same  court  and  against  the  same 
defendant,  for  the  sum  of  $309.99.  Executions  were  issued 
on  these  judgments,  and  the  plaintiffs  therein  paid  to  the 
sheriff  the  sum  of  $2417.70,  to  redeem  from  the  sale  to  Patience 
A.  Champion.  The  executions  were  then  levied  upon  the 
whole  of  the  property  in  controversy,  and  it  was  sold  to  appel- 
lant, who  received  a  sheriff's  deed  therefor. 

The  appellant  did  not  make  out  title  by  the  mere  produc- 
tion of  the  sheriff's  deed.  It  was  necessary  that  he  should 
show,  in  addition,  a  judgment  and  execution  that  authorized 
the  sheriff  to  make  the  sale  and  conveyance.  Davis  v.  McVick- 
ers,  11  111.  327.  Has  he  done  this?  He  has  shown  judgments 
and  executions  against  Ralls,  who  was  the  owner  of  the  undi- 
vided half  of  the  property,  and  that  his  title  is  good  to  this 
extent  is  not  controverted;  but  he  has  shown  no  judgment 
or  execution  against  Pensoneau,  who  was  the  owner  of  the 
other  undivided  half  of  the  property,  nor  against  those  who 
claim  as  his  grantees. 

The  right  to  redeem  from  sheriff's  and  master's  sales,  after 
the  expiration  of  twelve  months  and  before  the  expiration  of 
fifteen  months  from  the  day  of  sale,  is  alone  derived  from  the 
statute,  and  it  is,  by  it,  limited  to  judgment  creditors.  Inas- 
much,  therefore,   as   Hardin,  Fischer  and   Hubbell   had   no 
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judgment  against  Pensoneau,  they  were  not  judgment  cred- 
itors so  far  as  his  interest  was  concerned,  and  they  could 
acquire  no  right  to  have  it  sold  by  the  mere  act  of  paying 
monev  into  the  hands  of  the  sheriff  to  redeem  from  the  mas- 
ter's sale.  Having  judgments  against  Ralls  gave  them  no 
more  right  to  acquire  title  to  Pensoneau's  interest  than  it  did 
to  that  of  any  body  else  against  whom  they  had  no  judgment. 

It  is  argued  that  the  redeeming;  creditor  is  held  bv  this 
court  to  be  an  assignee  of  the  first  purchaser,  and  is  subro- 
gated to  his  rights,  and  when  the  sheriff  makes  the  deed  the 
grantee  acquires  all  the  rights  of  the  first  purchaser. 

As  a.  general  statement  of  the  law,  this  is  correct.  But  it 
can  have  no  application  here,  for  the  very  plain  and  conclu- 
sive reason  that  Hardin,  Fischer  and  Hubbell  were  not,  as  to 
Pensoneau,  or  those  claiming  in  right  of  him,  redeeming 
creditors.  As  none  but  judgment  creditors  had  the  right  to 
redeem.,  there  could  be  no  redeeming  creditors  who  were  not 
judgment  creditors.  These  parties  were  judgment  creditors 
of  Ralls,  but,  so  far  as  the  record  discloses,  of  no  one  else.  It 
surely  could  not  be  supposed  that  because  a  party  had  a  judg- 
ment against  a  particular  individual,  he  thereby  became  a 
judgment  creditor  of  any  and  every  body  else  whose  propertv 
had  been  sold  at  master's  or  sheriff's  sales,  and  had  not  been 
redeemed  within  twelve  months;  and  yet  this,  is  the  only 
hypothesis  upon  which  these  parties  can  be  called  redeeming 
creditors  as  to  Pensoneau's  interest. 

The  effect  of  the  sheriff's  deed,  in  the  language  of  the  14th 
section  R.  S.  1845,  of  the  chapter  relating  to  judgments  and 
executions,  is,  that  it  shall  be  "considered  as  convevino-  to 
the  grantee  therein  named  all  the  title,  estate  and  interest  of 
the  defendant  or  defendants  in  the  execution  therein  named, 
in  and  to  the  lands  thereby  conveyed,  of  whatever  nature  the 
same  may  be."  Thus,  the  only  defendant  in  execution  being 
James  M.  Ralls,  the  only  effect  of  the  deed  is  to  convey  his 
interest  to  the  grantee. 
6— 68th  III. 
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It  is  also  argued  that  only  joint  creditors  of  Kails  and  Pen- 
soneau could  object  to  such  redemption  by  separate  creditors 
of  Ralls;  that  they  did  not,  and  that  the  time  of  redemption 
allowed  to  Pensoneau  having  expired  he  is  not  injured,  and 
that  the  redeeming  creditors  were  favored  to  the  prejudice  of 
no  one. 

Even  if  this  were  all  true,  which  is  not  conceded,  it  would 
not  tend  to  strengthen  appellant's  legal  title.  We  can  not 
deal  with  the  equities  of  the  parties  in  this  form  of  action. 
The  plaintiff  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  the  defendant's. 
Marshall  v.  Ban;  35  111.  106  ;  Stuart  v.  Button,  39  ib.  91  ; 
Hague  v.  Porter,  45  ib.  318.  An  equitable  title  forms  no  bar 
to  a  recovery  in  ejectment,  31  ib.  468;  and  by  necessary  con- 
sequence would  not  authorize  a  recovery  in  that  form  of 
action.  The  legal  title  must  prevail  against  every  equity. 
Chiniquy  v.  Catholic  Bishop,  41  111.  148;  Franklin  v.  Palmer, 
50  ib.  202. 

It  is  claimed  that  the  redemption  money  paid  by  Hardin, 
Fischer  and  Hubbell  was  received  by  Mrs.  Primm,one  of  the 
defendants,  who  was  claiming  as  grantee  of  Pensoneau  :  and 
it  is  thereupon  argued  that  this  estops  her  from  denying  the 
validity  of  the  redemption.  Whether  the  fact  is  as  claimed 
or  not,  we  do  not  care  to  inquire.  If  there  can  be  no  redemp- 
tion, after  the  expiration  of  twelve  months,  from  a  master's 
or  sheriff's  sale,  except  by  a  judgment  creditor,  it  is  obvious 
that  this  fact  can  not  be  material,  as  it  can  not  change  the 
record  and  make  a  judgment  creditor  where  there  was  none 
before.  It  could  at  best  but  show  an  equity  in  favor  of  the 
party  paying  against  the  party  receiving  the  money.  The 
naked  legal  title  is  not  affected  by  it. 

It  is  further  argued  that  the  Wal  title  is  transferred  bv 
the  sheriff's  deed,  if  made  with  the  express  or  implied  assent 
of  the  purchasers  or  redeeming  creditors,  and  that  whether  the 
deed  is  made  to  the  right  person  or  not,  can  only  concern  the 
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parties  interested  in  that  question,  and  that  it  is  always  open 
to  explanation. 

There  is  no  controversy  here  whether  the  deed  is  made  or 
delivered  to  the  right  person  or  not.  The  question  is,  whether 
it  conveys  the  interest  of  one  against  whom  there  was  neither 
judgment  nor  execution,  merely  because  he  was  a  tenant  in 
common  with  one  against  whom  there  was  judgment  and 
execution. 

Tenants  in  common  are  considered  as  solely  or  severally 
seized.  They  have  several  and  distinct  freeholds,  and  there 
is  no  privity  of  estate  between  them.  4  Kent's  Com.  8  Ed. 
386  ;  Burr  v.  Mueller  et  al.  65  111.  258.  It  necessarily  follows 
that  the  estate  of  each  is  liable  for  the  payment  of  his  own 
debts,  and  the  purchaser  acquiring  title,  at  sheriff's  sale,  to 
the  interest  of  a  tenant  in  common,  would  occupy  the  place 
of  him  whose  title  he  acquired.  Conceding  that  it  was 
necessary  to  pay  the  entire  amount  due  to  Mrs.  Champion  in 
order  to  effect  a  redemption,  so  as  to  reach  Ralls'  interest,  it 
does  not  follow  that  this  conferred  aright  to  treat  Pensoneau, 
or  those  claiming  in  his  right,  as  judgment  debtors  to  those 
who  only  had  judgments  against  Ralls.  Undoubtedly,  in  such 
case  those  redeeming  would  have  an  equitable  claim  against 
the  Pensoneau  interest,  but  it  would  have  to  be  enforced  in 
a  court  of  equity,  and  not  in  a  court  of  law,  upon  the  trial 
of  an  ejectment  claiming  the  fee  to  the  land.  It  was  held  by 
this  court,  in  Titsworth  et  al.  v.  Stout,  49  111.  78,  where  one 
tenant  in  common  removes  an  incumbrance  from  the  common 
estate,  the  other  tenants  must  contribute  to  the  extent  of 
their  respective  interests;  and  to  secure  such  contribution, 
a  court  of  equity  will  enforce  upon  such  interests  an  equita- 
ble lien  of  the  same  character  with  that  which  has  been  re- 
moved by  the  redeeming  tenant,  and  the  principle  would  seem 
to  be  equally  applicable  to  the  judgment  creditor  of  a  tenant 
in  common.  But  in  no  view  of  the  case  can  the  appellant  en- 
force his  rights,  whatever  they  may  be,  in  this  form  of  action. 

The  judgment  is  affirmed.  Judgment  affirmed. 


84  Fagan  et  al.  v.  Rosier.  [June  T. 

Opinion  of  the  Court. 


Julia  Fagan  et  al. 

v. 

Ferdinand  F.  Rosier. 

1.  Colou  of  title — a  question  of  law — good  faith  one  of  fact.  What 
is  color  of  title,  is  purely  a  question  of  law,  to  be  determined  hj  the  court 
from  an  inspection  of  the  papers  relied  on  as  constituting  color;  but  the 
good  faith  of  the  party  claiming  under  it,  is  a  question  of  fact,  to  be 
proven  and  determined  as  any  other  fact  in  issue  before  the  jury. 

2.  A  deed  which  purports  to  convey  the  land  in  dispute,  although  the 
grantor  had  no  authority  to  convey  the  title,  as,  when  he  purported  to 
convey,  as  administrator  of  the  estate  of  a  deceased  person,  the  land  of 
the  deceased,  under  a  special  act  of  the  legislature  which  was  unconsti- 
tutional and  void,  is  good  as  color  of  title. 

3.  Limitation — under  act  of  1839 — payment  of  taxes  by  wrong  descrip- 
tion. On  the  trial  of  an  action  of  ejectment,  the  defendant,  for  the  pur- 
pose of  proving  payment  of  taxes  on  tbe  land  for  seven  successive  years, 
under  color  of  title,  offered  tax  receipts  for  the  years  1856  to  1804  inclu- 
sive, which  the  court  rejected  for  the  reason  that  the  land  was  misde- 
scribed  as  lot  No.  29  N.  W.  end  of  survey  117-125.  It  appeared  that  the 
land  in  dispute  was  so  described  in  a  plat  of  a  survey  made  at  the  re- 
quest of  the  surveyor,  and  so  assessed  from  1856  up  to  1864:  Held,  that  the 
court  erred  in  excluding  the  tax  receipts,  as,  if  the  taxes  were  actually 
paid  the  statute  was  complied  with,  whether  the  land  was  properly  de- 
scribed or  not. 

4.  Evidence— paroZ  to  prove  levy  of  taxes,  not  proper.  The  admission 
of  parol  testimony  to  prove  the  levy  of  taxes  by  a  town  is  clearly  erro- 
neous.   The  record  of  the  levy  is  the  best  evidence  of  the  fact. 

Appeal   from  the  Circuit  Court  of  St.   Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellants. 

Mr.  W.  H.  Underwood,  Mr.  John  B.    Bowman,   and 
Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was    an    action    of  ejectment,  brought   by   appellee 
against  appellants,  to  recover  a  part  of  the  undivided  half 
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surveys  117  to  125,  inclusive,  in  Cahokia  Common  Fields,  St. 
Clair  county. 

On  the  trial  of  the  cause  in  the  circuit  court,  by  agreement 
the  evidence  of  J.  1ST.  Piggot,  set  out  in  the  opinion  of  the 
court  in  case  of  Boivman  v.  Wettig,  39  111.  417,  was  read  by 
the  plaintiff  as  the  evidence  of  Piggot,  the  substance  of  which 
was,  that  prior  to  1816,  one  Etienne  Pensoneau  claimed  a 
tract  of  land  opposite  St.  Louis  on  Cahokia  creek,  some  ten 
arpents  in  front,  extending  back  to  the  bluffs;  that  he  had 
built  some  houses  on  the  tract;  that  at  that  time  the  United 
States  had  not  surveyed  the  land;  that  the  tract  was  made 
up  of  French  arpent  claims  in  the  Cahokia  common  field; 
that  the  boundaries  of  these  claims  were  distinctly  marked 
by  stones,  some  of  which  were  still  visible;  when  these 
claims  were  surveyed  by  the  United  States,  the  surveys  were 
numbered,  and  that  included  in  Pensoneau's  claim  were  sur- 
veys 117  to  125,  inclusive.  Pensoneau  sold  these  lands  to 
McKnight  and  Brady,  and  they  laid  out  on  it  the  town  of 
Illinois,  and  they  built  on  some  of  the  lots,  and  sold  others, 
claiming  title. 

The  plaintiff  then  read  in  evidence  a  deed  from  Etienne 
Pensoneau' and  wife  to  McKnight  and  Brady.  The  death 
of  Thomas  Brady  was  proved,  also  heirship.  Plaintiff  then 
connected  himself  with  the  heirs  of  Brady  by  deeds  of  con- 
veyance properly  executed,  and  rested  his  case. 

The  defendants  then  read  in  evidence  a  mortgage  made  by 
McKnight  and  Brady  to  Wm.  Norris,  dated  July  14,  1821 ; 
also  a  certified  copy  of  letters  of  administration  granted  by 
the  county  court  of  St.  Louis  county,  Missouri,  to  John  R. 
Jones,  upon  the  estate  of  Thomas  Brady,  deceased,  dated 
November  10,  1821. 

The  defendants  also  read  in  evidence  an  act  of  the  legis- 
lature, approved  January  8,  1823,  authorizing  the  adminis- 
trator of  the  estate  of  Thomas  Brady  to  sell  certain  real 
estate. 
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The  defendants  then  offered  in  evidence  as  title,  and  also  as 
color  of  title,  a  deed  from  John  R.  Jones,  administrator  of 
the  estate  of  Brady,  and  Harriet  Brady,  widow,  to  Win.  Nor- 
ris.  The  deed  recited  the  mortgage  to  Norris,  and  that  John 
McKnight  had  conveyed  his  interest  in  the  land  to  Norris; 
that  a  law  had  been  passed  authorizing  Jones  to  sell  and  con- 
vey the  interest  of  Brady  in  the  land.  The  plaintiff  objected 
to  the  reading  of  this  deed  in  evidence,  either  as  title  or  color 
of  title,  and  the  court  sustained  the  objection. 

The  defendants  then  offered  in  evidence  a  deed  from  Joseph 
Norris,  one  of  the  heirs  of  Win.  Norris,  to  Richard  Norris, 
in  which  deed  the  mortgage,  and  law  of  1823,  were  referred  to. 
This  was  offered  for  the  purpose  of  showing  color  of  title, 
but  the  court  refused  to  permit  it  to  be  read. 

The  defendants  then  offered,  as  color  of  title,  deed  from 
Richard  Norris,  executor  of  Win.  Norris,  to  Henry  Ames, 
which  the  court  would  not  permit  to  be  read. 

The  decision  of  the  court  in  refusing  to  permit  this  evi- 
dence to  be  read,  is  now  relied  upon  as  error. 

The  circuit  court  committed  no  error  in  rejecting  the  deed 
made  by  the  administrator,  Jones,  to  Norris,  as  title. 

That  question  was  fully  settled  by  this  court  when  this  case 
was  here  at  a  former  term.  Rozier  v.  Fagan  et  al.  46  111.  404. 
We  see  no  reason  for  departing  from  the  decision  then  an- 
nounced. 

This  deed,  however,  as  well  as  others,  was  offered  as  color 
of  title  and  rejected  by  the  court. 

Were  these  deeds  color  of  title?  What  is  color  of  title,  is 
purely  a  question  of  law,  to  be  determined  by  the  court  from 
an  inspection  of  the  papers  offered  and  relied  upon  as  consti- 
tuting color  of  title.  But,  on  the  other  hand,  the  good  faith 
of  the  party  claiming  under  color  of  title,  is  a  question  of 
fact,  to  be  proven  and  determined  as  any  other  fact  in  issue 
before  the  jury.  The  former  is  a  question  of  law  for  the 
court,  the  latter  a  question  of  fact  for  the  jury.  Woodward 
v.  Blanchard,  16  111.  424;  Dalton  v.  Lucas,  63  111.  337. 
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Had  this  distinction  been  recognized  and  properly  adhered 
to  by  the  circuit  court,  the  difficulty  surrounding  the  question 
raised  would  have  been  readily  solved. 

In  Woodward  v.  Blancliard,  supra,  it  was  held,  that  an  Aud- 
itor's deed  made  upon  a  tax  sale,  was  color  of  title,  without 
regard  to  its  intrinsic  worth  as  a  title,  and  without  regard  to 
the  constitutionality  of  the  laws  under  which  it  was  derived. 

In  Bride  v.  Watt,  23  111.  507,  it  was  held,  that  the  deed  or 
instrument  relied  upon  as  color  of  title,  must  purport  On  its 
face  to  convey  title,  not  that  the  title  should  purport  when 
traced  back  to  its  source  to  be  an  apparently  legal  and  valid 
title,  but  the  instrument  under  which  the  occupant  holds, 
and  upon  which  he  relies,  must,  itself,  profess  to  convey  a 
title  to  the  grantee. 

In  Dickenson  v.  Breeden,  30  111.  279,  the  court,  after  a  care- 
ful review  of  the  decisions  of  our  court  upon  what  constitutes 
color  of  title,  say  "the  substance  of  these  decisions  is,  that 
any  deed  purporting  on  its  face  to  convey  title,  no  matter 
on  what  it  may  be  founded,  is  color  of  title." 

In  Brooks  v.  Bruyn,  35  111.  392,  it  was  held,  that  any  in- 
strument having  a  grantor  and  grantee,  and  containing  a 
description  of  the  lands  intended  to  be  conveyed,  and  apt 
words  of  conveyance,  gives  color  of  title.  It  makes  no  dif- 
ference that  the  deed  fails  to  pass  an  absolute  title,  because 
the  grantor  had  none  to  convey,  or  had  no  authority  in  law 
or  fact  to  convey  one,  or  whether  such  want  of  authority 
appears  on  the  face  of  the  instrument  or  aliunde. 

Counsel  for  appellee  cite  and  rely  upon  the  case  of  Bowman 
v.  Wettig,  39  111.  419,  but,  upon  a  careful  examination  of  the 
opinion  in  that  case,  it  will  be  found  to  be  in  harmony  with 
the  decisions  cited  supra,  and  can  not  be  held  to  sustain  the 
position  assumed  by  appellee. 

In  the  case  of  Morrison  v.  Norman,  47  111.  477,  the  same 
ground  was  relied  upon  as  is  by  appellee  here,  and  the  court 
adhere  to  the  doctrine  announced  in  former  decisions,  and 
say:  "It  is  the  settled  rule  of  this  court,  that  a  deed,  regular 
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upon  its  face,  is  good  color  of  title  under  this  statute,  and  that 
bad  faith  or  fraud  on  the  part  of  the  grantee  is  not  to  be  pre- 
sumed in  the  absence  of  proof."  See.  also  Huls  v.  Buntin, 
47  ni.  400. 

These  deeds  offered,  and  excluded  by  the  court,  purported 
to  convey  the  land,  and,  although  it  may  be  true  the  grantors 
had  not  the  authority  at  law  to  convey  the  title,  yet,  under 
the  settled  doctrine  and  uniform  decisions  of  this  court,  they 
must  be  held  as  color  of  title. 

On  the  trial  of  the  cause,  the  defendants  introduced  in  evi- 
dence tax  receipts  from  1846  to  1864,  inclusive.  The  court, 
on  motion  of  the  plaintiff,  excluded  all  receipts  from  1856  to 
1864,  inclusive,  for  the  reason  the  land  was  described  as  lot 
29.  N.  W.  end  of  surveys  117-125. 

It  appears,  from  the  evidence,  that  in  1856,  Mr.  Holbrook, 
who  was  agent  for  the  land,  at  the  request  of  the  assessor, 
made  a  plat  of  the  land,  and  the  land  was,  after  that  time, 
assessed  on  the  assessor's  books  according  to  this  plat,  and 
taxes  paid  and  receipts  given  as  it  was  described  on  the  plat, 
which  was  not,  however,  recorded. 

It  is  apparent  the  taxes  on  the  land  were  paid,  and  the 
question  that  arises  is,  can  the  party  claiming  the  benefit  of 
the  Statute  of  Limitations  be  deprived  of  its  provisions  for 
the  reason  that  the  land  was  misdescribed  in  the  assessment 
or  in  the  tax  receipts. 

This  same  question  arose  in  the  case  of  Elston  v.  Kennicott, 
4Q  111.  189,  and  it  was  there  held,  that  if  the  taxes  on  the  land 
were  actually  paid  the  statute  was  complied  with.  In  that 
case  the  court  concludes  the  discussion  of  the  question,  as  fol- 
lows : 

"After  much  and  careful  deliberation,  we  have  come  to  the 
conclusion  on  this  point,  that  the  proper  construction  of  the 
statute  is,  that  there  must  be,  hi  all  cases,  an  actual  payment 
of  taxes  for  seven  successive  years,  and  when  this  is  shown 
the  purpose  of  the  statute  is  answered,  even  although  it  may 
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appear  that  for  some  of  these  years,  or  for  all  of  *  them,  the 
assessment  was  illegal." 

This  decision  is  conclusive  of  the  question,  and  under  the 
law  as  there  announced  the  court  erred  in  excluding  from  the 
jury  the  tax  receipts. 

The  plaintiff,  for  the  purpose  of  showing  the  defendants 
did  not  pay  all  the  taxes  assessed  on  the  laud,  proved,  by  one 
Bowman,  that  from  1859  to  1865,  about  one  hundred  acres 
of  the  land  in  controversy  was  within  the  incorporated  limits 
of  Illinoistown.  The  witness  was  then  asked  the  question, 
whether  there  were  any  taxes  levied  in  East  St.  Louis  between 
1859  and  1865.  This  was  objected  to,  on  the  ground  that  the 
levy  of  taxes  could  not  be  proved  by  parol.  The  objection 
was  overruled  by  the  court  and  the  proof  was  admitted. 

This  was  clearly  erroneous.  If  a  levy  of  taxes  was  made 
by  the  incorporated  town  on  this  land,  certainly  a  record  con- 
taining the  order  was  in  existence  and  it  would  be  the  best 
evidence  of  that  fact,  and  it  was  improper  to  resort  to  parol 
evidence  to  establish  that  fact.  As  this  case  will  have  to  go 
before  another  jury,  we  do  not  wish  to  prejudice  another  trial 
by  a  discussion  of  the  evidence  on  questions  of  fact  upon 
which  questions  of  law  have  not  arisen. 

For  the  errors  indicated,  the  judgment  will  be  reversed 
and  the  cause  remanded. 

Judgment  reversed. 


David  W.  Allmon 
v. 

William  H.  Stevens. 

1.  Surveys  —  establishing  lost  corners  underact  of  1869.  Surveyors 
appointed  under  the  provisions  of  the  act  of  March  25,  1869,  entitled  "An 
act  to  provide  for  the  permanent  survey  of  lands,"  have  no  power  to  estab- 
lish new  corners  or  lines.  They  are  only  authorized  to  ascertain  the 
original  corners  and  lines  and  re-establish  them. 
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2.  The  fact  that  the  corner  of  a  quarter  of  land,  as  found  by  the  sur- 
veyors, is  not  in  a  direct  line  with  the  corresponding  corners  of  other 
sections  north  and  soulh  of  it,  without  deflecting  the  line  running 
north  and  south,  affords  no  sufficient  ground  for  not  approving  their 
report,  for  the  reason  that  by  reference  to  the  notes  returned  by  the  gov- 
ernment surveyor,  it  appears  that  many  section  corners  on  the  lines  from 
north  to  south,  and  vice  versa,  are  not  on  a  direct  line,  but  the  line  deflects 
east  and  west  more  or  less.  Neither  is  the  line  dividing  a  section  always 
to  be  found  in  the  exact  centre  of  the  section. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Silas  L.  Bryan-,  Judge,  presiding. 

This  was  a  petition  filed  by  William  H.  Stevens,  against 
David  W.  Allmon,  for  the  appointment  of  a  commission  of 
three  surveyors  to  establish  the  quarter  section  corner  on  the 
north  side  of  section  22,  T.  3  N.,  R.  2  E.,  with  the  half  mile 
line  dividing  said  section  north  and  south,  which  was  alleged 
to  have  been  in  dispute.  Allmon  appealed  from  the  final 
order  of  the  court  confirming  the  report  of  the  surveyors. 

Mr.  T.  E.  Merritt,  and  Messrs.  Casey  &  Dwight,  for 
the  appellant. 

Mr.  B.  B.  Smith,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  only  real  controversy  in  this  case  is,  as  to  the  half 
mile  corner  on  the  north  line  of  section  twenty-two,  in  town- 
ship three  north,  range  two  east.  This  was  a  proceeding 
under  the  act  of  March  25,  1869,  entitled  "An  act  to  provide 
for  the  permanent  survey  of  lands." 

We  had  occasion,  in  the  case  of  Martz  etal.  v.  Williams  et  al. 
67  111.  306,  to  comment  on  the  requirements  of  this  act,  and 
on  the  powers  and  duties  of  the  commissioners  to  be  appointed 
under  it,  and  held  they  had  no  power  to  establish  new  corners 
or  lines,  but  to  ascertain  the  original  corners  and  lines,  and 
re-establish  them. 
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It  is  insisted  by  appellant  that  the  corner  in  question  is 
not  correctly  established  by  the  last  report  made  to  the  court 
and  approved,  for  the  reason,  chiefly,  that  the  north-east  cor- 
ner of  section  twenty-two  is  not  reached  by  a  direct  line  from 
the  south-east  corner  of  that  section,  or  from  the  north-east 
corner  of  section  fifteen,  but  is  some  distance  west  of  it,  and 
hence,  the  half  mile  corner  on  the  north  line  of  section  twenty- 
two  is  too  far  west.  Appellant  also  contends  that,  inasmuch 
as  all  the  north  and  south  lines  in  a  township  are  direct  lines, 
for  that  reason  also  the  established  corner  is  incorrect. 

A  reference  to  the  plats  and  field  notes,  as  returned  by  the 
government  surveyors,  will  show  that  the  theory  of  appellant 
in  this  respect  is  not  correct,  for  it  is  seen  that  at  very  many 
section  corners  on  the  lines  from  south  to  north,  or  vice  versa, 
the  lines  do,  more  or  less,  deflect  either  to  the  east  or  to  the 
west.  A  reference  to  the  east  and  west  distances  in  a  town- 
ship will  satisfy  any  one  that  such  is  the  fact,  hence,  the 
objection  that  the  north-east  corner  of  section  twenty-two  is 
not  directly  north  by  a  direct  line  from  south  to  north  with 
the  other  section  corners,  but  is  west  of  it,  and  therefore, 
that  the  half  mile  corner  of  the  north  line  of  the  section  is 
too  far  west, is  not  tenable. 

The  surveyors,  in  coming  to  the  conclusions  they  reached, 
were  very  much  influenced  by  the  testimony  of  John  H.  Gray, 
who  had  resided  near  the  point  in  question  for  forty  years. 
His  testimony  is  clear  and  convincing  that  the  point  estab- 
lished as  the  half  mile  corner  is  the  true  one.  To  test  its 
correctness,  the  surveyors  ran  lines  north,  east  and  west,  and 
from  these  tests  they  were  satisfied,  as  we  are,  that  they  had 
found  the  old  government  corners  as  established  by  the  United 
States  surveyors.  The  objection  urged  by  appellant,  that 
the  established  corner  is  not  exactly  in  the  centre  between 
the  north-east  and  north-west  corners  of  the  section,  is  of  no 
force,  for  reasons  already  given.  This  court  has  always  held 
that  when  original  corners  can  be  found,  they  must  control 
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both  courses  and  distances.  Cofoin  v.  Fell,  40  111.  418.  To 
the  same  effect  is  Martz  et  al,  v.  Williams  et  al.  supra. 

An  objection  is  made,  that  the  surveyors  were  not  sworn 
previous  to  entering  upon  the  performance  of  their  duties. 
Whilst  the  statute  does  not  require  them  to  be  sworn,  it 
appears  from  the  record  that  two  of  them  were  sworn  on  their 
first  appointment,  and  the  third  is  claimed  to  have  been  the 
county  surveyor,  who  is  a  sworn  officer. 

We  find  no  ground  for  the  objection  that  the  surveyors 
received  improper  testimony. 

Perceiving  no  error  in  the  record  and    proceedings,  the 

judgment  must  be  affirmed. 

Judgment  affirmed. 


Wm.  W.  Kogers 

v. 
Harvey  Meyers  et  al. 

1.  Marshalling  assets — rule  not  extended  to  debtor.  The  rule  in 
equity,  that  where  a  creditor  has  a  lien  on  two  funds,  and  another  credi- 
tor has  a  lien  on  one  of  them  only,  the  former  will  be  required  to  satisfy 
his  claim  out  of  the  fund  upon  which  the  other  has  no  lien,  has  no  appli- 
cation as  between  the  debtor  and  creditor.  It  applies  only  as  between  dif- 
ferent creditors. 

2,  Subrogation — not  extended  to  one  paying  Ms  own  debt.  Where  a 
debtor  gave  his  note,  secured  by  mortgage  on  real  estate  in  Kentucky, 
and  his  equity  of  redemption  was  sold  and  bid  in  by  another  creditor  at 
sheriff's  sale,  under  execution,  and  he  filed  his  bill  to  enjoin  the  prosecu- 
tion of  an  action  at  law,  by  an  assignee  of  the  note  secured  by  mortgage, 
and  to  compel  the  latter  to  resort  to  the  foreclosure  of  the  mortgage,  or, 
if  that  could  not  be  done,  and  he  was  compelled  to  pay  the  note,  that  he 
be  subrogated  to  the  equitable  right  of  the  assignee  to  foreclose,  and  thus 
compel  the  purchaser  of  the  equity  of  redemption  to  pay  the  same  or  lose 
his  purchase,  it  was  held,  that  the  complainant  had  no  just  claim  to  be 
thus  subrogated,  as  he  was  both  legally  and  equitably  bound  to  pay  the 
debt,  and  that  he  should  redeem  from  the  execution  sale  or  lose  the  prop- 
erty sold. 
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3.  Mortgage — election  of  remedies.  A  mortgagee  or  his  assignee  has 
the  right  to  collect  the  mortgage  debt  by  a  suit  at  law  on  the  notes,  or  b}' 
foreclosure  in  equity,  and  the  fact  that  the  mortgagor's  equity  of  redemp- 
tion has  been  sold  on  execution  for  other  indebtedness,  will  not  change 
the  rule  or  deprive  the  holder  of  the  mortgage  indebtedness  of  his  right 
of  election. 

4.  Same — release  of  mortgagor  from  debt.  The  purchase  on  execution 
of  the  mortgagor's  equity  of  redemption  by  a  stranger  to  the  mortgage, 
for  other  indebtedness,  will  not  affect  the  right  of  the  mortgagee  or  his 
assignee  to  resort  to  any  or  all  the  remedies  he  had  before.  Such  a  pur- 
chase will  not  render  the  purchaser  the  debtor  of  the  mortgagee  or  his 
assignee,  and  release  the  mortgagor,  either  at  law  or  in  equity.  There- 
fore the  mortgagor  has  no  right  in  equity  to  compel  such  purchaser  to 
redeem  from  his  mortgage  or  lose  his  debt.  The  mortgage  creditor  may 
do  so,  if  he  chooses,  by  foreclosure. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  William  W.  Rogers  against 
Harvey  Meyers,  The  Farmers'  Bank  of  Kentucky,  and  Wil- 
liam W.  Willard,  to  enjoin  the  prosecution  of  a  suit  at  law, 
and  for  other  relief,  stated  in  the  opinion  of  the  court.  Wil- 
lard was  the  plaintiff's  attorney  in  the  suit  at  law. 

Mr.  D.  C.  Jones,  for  the  appellant. 

Mr.  W.  W.  Willard  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellant  filed  a  bill  in  chancery  against  appellees,  in  the 
Marion  circuit  court.  It  charges  that  the  complainant  exe- 
cuted two  promissory  notes,  for  the  sum  of  $6000  each,  pay- 
able to  one  E.  P.  Buckner,  at  one  year  from  date,  with  six 
per  cent  interest  per  annum,  from  date.  To  secure  their 
payment,  he  gave  a  mortgage  on  two  lots  of  ground  in  the 
city  of  Covington,  in  the  State  of  Kentucky. 

It  alleges  that  one  lot  was  worth  $15,000,  and  was  known 
as  the  warehouse  property;  that  complainant  became  liable, 
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as  surety  for  other  persons,  to  the  Farmers'  Bank  of  Ken- 
tucky, which  was  on  other  considerations  than  the  debt  for 
which  the  notes  were  given  to  Buckner  ;  that  the  bank  ob- 
tained a  judgment  against  appellant  for  a  large  sum  of  money 
on  the  notes  on  which  he  was  surety,  all  of  which  was  paid 
and  satisfied,  except  $6,975,  from  other  property  than  that 
mortgaged  to  Buckner;  that  this  last  sum  was  satisfied  by 
sale  of  the  warehouse  lot,  on  which  Buckner  held  the  mort- 
gage ;  that  complainant  paid  one  of  the  notes  given  to  Buck- 
ner, and  another  lot  embraced  in  the  mortgage  was  released, 
but  the  warehouse  lot  was  incumbered  by  the  Buckner  mort- 
gage when  it  was  sold  and  bid  in  by  the  bank;  that  the 
morttraffe  was  a  prior  lien,  and  duly  recorded,  when  the  bank 
obtained  the  judgment  on  which  the  property  was  sold. 

It  is  alleged  that  the  bank  purchased  charged  with  notice 
of  the  mortgage,  and  only  bought  the  equity  of  redemption. 
It  is  charged  and  claimed  that  the  bank,  by  purchasing, 
became  liable  to  pay  the  mortgage,  it  being  a  prior  lien  to 
the  sale;  that  the  property,  when  sold,  was  worth  $15,000; 
that  the  unpaid  note  given  to  Buckner  had  been  sued  upon  in 
the  Marion  circuit  court,  in  the  name  of  Meyers,  who  claims 
to  hold  the  note  as  assignee ;  that  Meyers,  the  bank,  and 
Buckner  colluded  together  to  defraud  complainant,  by  enforc- 
ing payment  of  the  note,  when  the  bank  has  in  fact  paid  the 
same,  but  had  it  assigned  to  Meyers,  and  he  is  the  ostensible 
holder  of  the  note,  when  it  was  in  fact  paid,  thus  to  enable 
the  bank  to  hold  the  mortgaged  property  under  its  purchase 
on  the  judgment. 

That  even  if  Meyers  is  the  bona  fide  holder  of  the  note,  yet 
he  has  a  lien,  by  virtue  of  the  mortgage,  on  the  property,  and 
the  right  to  sue  at  law  on  the  note.  If  a  judgment  should 
be  recovered  against  complainant,  and  he  be  compelled  to  pay 
the  same,  that  he  be  subrogated  to  the  rights  of  Meyers  in 
the  mortgage,  and  have  the  right  to  foreclose  it  on  the  ware- 
house property  ;  and  to  avoid  a  multiplicity  of  suits,  that 
Meyers  be  enjoined  from  prosecuting  his  suit  on  the  note. 
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Appellee  Meyers  answered,  under  oath,  admitting  the  exe- 
cution of  the  notes  and  mortgage,  and  the  assignment  of  the 
note  to  him,  and  the  suit  thereon,  as  charged,  but  insists  that 
he  purchased  it  in  good  faith,  and  for  a  valuable  considera- 
tion paid  by  him,  and  he  denies  all  collusion  ;  that  under  the 
laws  of  Kentucky,  the  bank,  by  the  purchase  of  the  ware- 
house property  under  the  execution,  only  acquired  a  lien  or 
second  mortgage  on  the  property  to  secure  their  bid,  with  ten 
per  cent  interest  thereon,  from  the  time  of  the  sale  until  the 
debt  should  be  paid  ;  that  Rogers  is  still  the  owner  of  the 
property,  subject  to  the  mortgage  and  the  lien  of  the  bid  of 
the  bank,  and  has  the  right  to  redeem  from  both,  at  any  time 
within  fifteen  years  from  the  time  of  the  sale  ;  and  on  such 
redemption,  Rogers  is  entitled  to  credit  for  all  rents  received 
from  the  property.     To  this  answer  a  replication  was  filed. 

A  hearing  was  had  on  the  bill,  answer,  replication  and 
proofs,  when  the  circuit  court  rendered  a  decree  dismissing 
the  bill  at  complainant's  costs  ;  and  he  prosecutes  this  ap- 
peal to  reverse  that  decree. 

It  is  insisted  that  when  the  bank  purchased  the  warehouse 
property,  it  being  worth  both  debts,  the  presumption  is  that 
the  bank  bid  the  amount  of  the  mortgage,  less  than  the 
value  of  the  property,  and  thereby  became  liable  to  redeem 
from  the  mortgage.  As  ordinary  business  men,  the  officers 
of  the  bank  would  not  have  bid  more  than  the  property 
was  worth,  knowing  that  their  purchase  was  subject  to  the 
mortgage,  and  it  might  be  compelled  to  redeem  ;  but,  con- 
ceding this  to  be  true,  we  do  not  understand  that  such  a 
purchase  by  a  stranger  to  the  transaction  can,  in  the  slightest 
degree,  affect  the  right  of  the  mortgagee  to  resort  to  any  or  all 
of  the  remedies  he  had  before  the  other  became  a  purchaser. 
Such  a  purchase  by  the  bank  did  not  render  it  Meyers'  debtor 
and  release  Rogers,  either  at  law  or  in  equity. 

But  it  is  claimed  that  the  bank,  and  not  Meyers,  is  the  real 
owner  of  the  note  and  mortgage,  although  the  note  was  as- 
signed to  Meyers.     This  is  denied  by  the  sworn  answer   of 
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Meyers,  who  says  he  purchased  it  in  good  faith  and  for  value 
paid  by  him,  and  that  he  purchased  because  of  the  amount 
he  expected  to  make  by  the  purchase.  Nor  has  appellant 
overcome  this  answer  by  evidence.  On  the  contrary,  Mevers 
is  strongly  corroborated  by  other  testimony.  It  is,  no  doubt, 
true,  that  the  president  and  directors  were  anxious  that  some 
one  should  become  the  purchaser  of  the  note  and  mortgage, 
who  would  enforce  payment  by  suit  on  the  note,  and  thus 
relieve  them  from  the  necessity  of  redeeming  the  warehouse 
property  ;  and  we  think  the  evidence  shows  that  such  an  effort 
was  made,  and  that  Meyers  was  induced  to  purchase,  but  the 
evidence,  we  think,  entirely  fails  to  establish  any  interest  of 
the  bank  in  the  claim.  Complainant  has  failed  to  sustain 
this  charge  in  his  bill,  and  hence  he  has  failed  to  sustain  that 
ground  of  relief,  even  if  it  constituted  an  equitable  defense 
to  the  note. 

The  position  of  Meyers  is  precisely  that  of  any  other  mort- 
gagee when  some  other  creditor  has  sold  and  become  the 
purchaser  of  the  equity  of  redemption.  He  may,  if  he  choose, 
file  a  bill  and  foreclose  the  mortgage,  or  he  may  sue  at  law 
on  the  note  and  enforce  payment  from  other  means  than  the 
mortgaged  property.  We  have  been  referred  to  no  authority, 
nor  have  we  been  able  to  find  any,  which  holds  that  the  pur- 
chaser of  the  equity  of  redemption  can  be  compelled  to  redeem 
from  a  prior  mortgage.  He  undeniably  has  the  right,  if  he 
choose  to  do  so,  or  to  permit  the  mortgage  to  take  the  prop- 
erty and  thus  to  lose  his  debt.  But  there  is  no  compulsion, 
and  there  can  be  none.  Meyers  occupies  the  position  that 
Buckner  did  before  he  assigned  the  note.  And  no  one  would 
claim  that  he  could  be  enjoined  from  suing  upon  the  note. 

It  is,  however,  said,  appellant  may  lose  the  warehouse 
property.  This  will,  no  doubt,  be  true,  if  he  fails  to  redeem 
it  within  the  time  prescribed  by  law.  But  he  has,  under  the 
statute  of  Kentucky,  fifteen  years  from  the  day  the  bank 
purchased  under  the  execution,  within  which  to  make  a  re- 
demption,    The  note,  the  mortgage  and  the  assignment  were 
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all  executed  in  Kentucky,  and  the  lex  loci  contractus  entered 
into,  and  must  control  the  rights  of  the  parties  growing  out 
of  the  transaction.  Even  if,  under  our  laws,  appellant  would 
be  entitled  to  relief,  which  we  do  not  concede,  in  view  of  the 
statute  of  Kentucky  we  could  not  restrain  the  prosecution  of 
the  suit  at  law.  If  the  warehouse  property  is  worth  more 
than  the  bid  of  the  bank,  and  ten  per  cent  interest  thereon, 
there  is  no  reason  why  he  should  not  sell  it,  and  pay  the 
overplus  on  the  note  in  controversy.  If  it  is  worth  no  more, 
then  it  would  be  highly  inequitable  and  unjust  to  grant  the 
relief  sought. 

We  are  unable  to  perceive  any  right  held  by  Meyers  to 
which  appellant  has  any  just  claim  to  be  subrogated.  He  is 
legally  and  equitably  bound  to  pay  the  debt  to  Meyers,  and 
should  pay  the  bank  or  lose  the  property  they  have  purchased. 
We  do  not  see  that  the  principle  that  where  a  creditor  has  a 
lien  on  two  funds,  and  another  creditor  has  a  lien  on  one 
of  those  funds,  the  former  will  be  required  to  satisfy  his 
claim  out  of  the  fund  upon  which  the  other  has  no  lien,  can 
be  applied  in  this  case.  That  is  a  rule  that  may  be  invoked 
as  between  different  creditors,  but  has,  so  far  as  we  are  aware, 
never  been  applied  as  between  debtor  and  creditor.  There 
is  no  pretense  that  appellant  does  not  justly  owe  the  debt, 
nor  is  any  just  reason  urged  why  he  should  not  pay  it  or  why 
it  should  not  be  enforced  in  the  suit  at  law. 

We  can  see  no  ground  for  enjoining  the  suit  on  the  note, 
and  the  court  below  did  right  in  dismissing  the  bill,  and  the 
decree  is  affirmed. 

Decree  affirmed. 


7— 68th  III. 
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Ptolemy  E.  Hosmee 
v. 

Livesay  Carter  et  al. 

Mortgage — upon  life  estate  may  be  enforced.  Where  a  deed  was  made 
to  a  married  woman  and  "her  body  heirs,"  it  was  held,  that,  as  the  legal 
effect  of  the  deed  was  to  give  her  a  life  estate,  and  there  was  no  restric. 
tion  of  alienation,  it  was  competent  for  her,  by  uniting  with  her  husband, 
to  mortgage  her  estate  and  release  her  homestead,  and  that  such  a  mort- 
gage created  a  valid  lien  upon  her  interest  in  the  land. 

Appeal  from  the  Circuit  Court  of  Washington  county  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  James  A.  Watts,  for  the  appellant. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  original  bill  in  this  cause  was  filed  by  Livesav  Carter 
against  Mary  E.  Boyd,  and  her  husband,  Albert  G.  Boyd,  and 
appellant,  Hosmer,  to  set  aside  a  deed  which  he  had  previ- 
ously made  to  his  daughter  Mary  for  a  certain  tract  of  land, 
on  the  ground  it  had  been  altered  after  it  was  delivered,  with- 
out his  consent.  The  estate  was  conveyed  to  Mary  and  "her 
body  heirs."  The  word  "body"  was  stricken  out  so  that,  after 
the  erasure,  the  deed  read,  to  "Mary  E.  Boyd  and  her  heirs." 
The  evidence  shows  the  erasure  was  made  bv  Mrs.  Bovd,  un- 
der  the  belief  her  father  had  consented  to  the  alteration.  The 
circuit  court  decreed  relief,  and  restored  the  word  "body," 
that  the  estate  granted  might  be  limited  to  the  heirs  of  the 
body  of  Mary  E.  Boyd,  as  originally  intended. 

After  the  erasure  and  before  the  deed  was  recorded,  or  the 
original  bill  was  filed,  Albert  G.  Boyd  being  indebted  to  ap- 
pellant, he  and  his  wife,  Mary,  executed  a  mortgage  on  the 
premises  to  secure  that  indebtedness,  and  appellant,  having 
been  made  a  party  to  the  original  bill,  filed  a  cross-bill  to 
foreclose  his  mortgage,  the  notes  secured  thereby  having  pre- 
viouslv  become  due.  On  the  hearing  the  court  dismissed  the 
cross-bill,  and  that  decision  is  assigned  for  error. 
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Appellant  admits  in  his  answer  he  knew  the  estate,  by  the 
terms  of  the  deed,  was  limited  to  the  "body  heirs"  of  Mary 
E.  Boyd,  and  that  the  word  "body"  had  been  erased  before 
the  execution  of  his  mortgage.  It  was  not  done  by  him  or  by 
his  procurement,  or  for  his  benefit.  He  was  in  no  way  respon- 
sible for  the  act,  and  would  have  taken  the  mortgage  to  secure 
his  indebtedness  as  readily  with  the  word  "body"  in,  as  after 
the  erasure.  He  supposed  the  erasure  had  been  made  by  the 
consent  of  the  grantor. 

There  is  no  dispute  the  indebtedness  intended  to  be 
secured  by  the  mortgage  was  bona  fide,  and  the  only  question 
is,  did  Mrs.  Boyd  have  such  an  interest  in  the  land  as  she 
could  convey  by  mortgage? 

It  seems  to  be  conceded  by  counsel  the  words  "body 
heirs"  are  words  of  limitation,  and  Mrs.  Boyd  would  only  take 
a  life  estate  in  the  premises  granted  ;  and  if  this  shall  be 
adopted  as  the  true  construction,  no  reason  is  perceived  why 
she  could  not  convey  whatever  interest  she  had.  This  she  did 
by  uniting  with  her  husband  in  a  deed,  regularly  executed 
and  acknowledged.  The  interest  she  had  in  the  land  was  of 
value,  and  she  could  rightfully  sell  and  convey  it.  It  might 
be  she  could  not  incumber  it  so  as  to  prejudice  or  affect  the 
rights  of  "the  heirs  of  her  body." 

It  is  said,  the  conveyance  was  to  secure  a  homestead  to 
Mrs.  Boyd  and  her  children,  but  the  grant  is  not  limited  in 
that  respect.  The  original  deed  contains  no  restriction  upon 
alienation.  The  legal  effect  of  the  conveyance  was  to  give  her 
a  life  estate,  and  it  was  competent  for  lier  to  release  her  home- 
stead and  convey  her  interest  in  the  premises.  Having  done 
this,  it  was  error  in  the  court  to  dismiss  the  cross-bill. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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Joseph  Malcolm 

v. 

Fkanklln  S.  Andrews. 

1.  Imprisonment  for  debt — constitutional  provision  applies  to  writ  of 
ne  exeat.  The  provision  of  our  constitution  relating  to  imprisonment  for 
debt  has  abolished  such  imprisonment  as  practiced  under  the  common 
law,  and  where  a  debt  is  the  basis  of  the  action,  in  order  to  justify  impris- 
onment, the  foundation  must  be  laid  in  the  fact  of  a  refusal  to  deliver  up 
property  for  the  benefit  of  creditors,  or  fraud  either  in  contracting  or 
evading  payment  of  the  debt.  The  provision  is  applicable  to  a  proceed- 
ing by  ne  exeat. 

2.  E"e  exeat — sufficiency  of  petition.  In  a  proceeding  for  ne  exeat,  the 
plaintiff,  by  analogy  to  the  proceeding  by  capias  ad  respondendum,  must 
show,  by  his  bill  or  petition,  by  facts  stated  and  circumstances  detailed, 
that  the  debtor  has  been  guilty  of  fraud,  or  that  there  is  a  strong  presump- 
tion of  fraud. 

3.  Where  the  only  ground  set  forth  in  a  petition  for  a  ne  exeat  was  the 
plaintiff's  statement  upon  information  and  belief  that,  since  the  making 
of  the  note,  the  defendant  had  sold  the  greater  part  of  his  property  and 
was  endeavoring  to  sell  the  remainder,  had  threatened  to  leave  the  State, 
and  had  said  he  would  not  pay  the  debt:  Held,  that  the  facts  stated 
were  not  sufficient  to  raise  a  presumption  of  fraud,  as  the  property  sold 
might  have  been  exempt,  and  his  declaration  that  he  would  not  pay  might 
have  been  based  upon  a  defense  or  supposed  defense. 

4.  In  such  a  case,  where  the  defendant's  answer  was  under  oath,  and 
denied  the  facts  charged  and  all  fraudulent  intent,  and  the  plaintiff  ex- 
cepted to  the  same  for  immaterial  matters  stated,  and  the  defendant  moved 
the  court  to  quash  the  writ,  which  was  refused:  Held,  that,  as  the  excep- 
tion admitted  the  material  facts  stated  in  the  answer,  the  court  erred  in 
not  quashing  the  writ. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  proceeding  in  the  Marion  circuit  court,  by  peti- 
tion under  the  statute,  instituted  by  Andrews  against  Malcolm 
for  a  ne  exeat.  The  case  made  by  the  petition  is  simply  that 
petitioner  was  the  owner,  by  assignment  before  clue,  of  two 
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promissory  notes  made  by  Malcolm  on  the  30th  day  of  Octo- 
ber, 1872,  in  and  by  each  of  which  the  latter  promised  to  pay 
one  G.  W.  Kinney  $50  six  months  after  date,  with  interest  at 
the  rate  of  ten  per  cent  per  annum,  which  several  notes  Kin- 
ney indorsed  to  French,  who  sold  and  delivered  them  to  Har- 
mon, and  the  latter,  for  a  good  and  valuable  consideration, 
sold  and  delivered  the  notes  to  petitioner;  that  Kinney  had 
become  insolvent. 

Petitioner  then  states,  upon  information  and  belief,  that, 
since  said  notes  were  made,  Malcolm  has  sold  out  the  greater 
part  of  his  property,  and  is  endeavoring  to  sell  the  remainder, 
and  threatens  to  leave  the  State  of  Illinois  and  take  his  prop- 
erty with  him,  and  says  he  will  not  pay  said  notes. 

The  petition  was  filed  January  3, 1873,  before  either  of  the 
notes  was  due.  A  ne  exeat  was  issued,  on  which  Malcolm  was 
arrested  January  4,  1873,  and  required  to  give  special  bail. 

There  being  no  waiver  of  answer  under  oath,  Malcolm  put 
in  a  sworn  answer,  whereby  he  denied  that  he  had  sold  prop- 
erty or  proposed  to  leave  the  State  to  defraud  complainant  or 
anv  other  person,  or  to  defeat  the  collection  of  said  notes;  also 
setting  up  that  the  notes  were  obtained  from  him  by  fraud 
and  c  rcumvention,  and  that  the  consideration  had  wholly 
failed,  in  this,  that  the  notes  were  given  for  a  sale  by  Kin- 
ney to  him  of  the  exclusive  right  to  sell  a  certain  alleged 
patent  medicine  called  aG.  "W.  Kinney's  Hog  Cholera  Medi- 
cine," which  Kinney  falsely  and  fraudulently  represented  to 
be  good  and  effective  in  the  cure  of  such  disease;  that  he 
already  had  contracts  with  distillers  to  supply  them  to  the 
amount  of  $20,000,  which  he  would  assign  over  to  respond- 
ent. These  statements  were  averred  to  have  been  fraudu- 
lently made ;  that  both  the  right  to  sell  and  the  medicine 
were  worthless,  and  Kinney  had  no  such  contracts. 

The  answer  denied  that  the  notes  were  assigned  in  good 
faith,  but  for  the  purpose  of  more  effectually  defrauding 
respondent. 
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Exceptions  were  filed  to  the  answer  on  the  ground  that  it 
did  not  aver  notice  of  the  alleged  fraud  to  complainant. 
Respondent's  counsel  moved  the  court  to  quash  the  writ  of 
ne  exeat,  which  the  court  overruled,  sustained  the  exception 
to  the  answer,  and  gave  judgment  against  Malcolm  for  the 
amount  of  the  notes  and  interest,  and  he  brought  the  case  to 
this  court  by  writ  of  error. 

Mr.  J.  B.  Kagy,  and  Mr.  B.  B.  Smith,  for  the  plaintiff  in 
error. 

Mr.  D.  C.  Jones,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  petition  or  bill  in  this  case  was  brought  against  the 
maker  of  two  promissory  notes,  before  their  maturity,  upon 
which  a  ne  exeat  was  issued  and  plaintiff  in  error  arrested  and 
required  to  give  special  bail.  The  only  ground  for  such  arrest 
set  forth  in  the  petition  was  the  complainant's  statement, 
upon  information  and  belief,  that,  since  the  making  of  the 
notes,  plaintiff  in  error  had  sold  out  the  greater  part  of  his 
property,  and  was  endeavoring  to  sell  the  remainder;  had 
threatened  to  leave  the  State  of  Illinois,  and  had  said  he 
would  not  pay  said  notes.  It  is  not  alleged  that  he  had  any 
property  which  was  not  exempt  from  execution,  or  that  the 
acts  done  or  threatened  were  with  the  intent  to  defraud  com- 
plainant or  any  other  creditor.  Unless  he  had  property  which 
was  not  exempt  from  execution,  the  mere  fact  of  the  sale  of 
property,  even  with  the  view  of  removing  out  of  the  State, 
would  not  of  itself  raise  a  presumption  of  fraud.  And  in 
the  light  of  the  facts  set  up  in  his  answer  showing  that  the 
notes  were  obtained  from  him  by  fraud,  a  declaration  on  his 
part  that  he  would  not  pay  them,  might  be  prompted  by  a 
sense  of  justice  rather  than  a  design  to  defraud  creditors. 
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But  we  need  not  stop  to  discuss  the  sufficiency  of  the  peti- 
tion, for  it  is  obvious  from  the  record  that  the  case  was  dis- 
posed of  in  the  court  below,  upon  the  theory  that  the  element 
of  fraud  on  the  part  of  plaintiff  in  error  was  wholly  imma- 
terial. 

The  petition,  by  not  waiving  it,  calls  for  an  answer  under 
oath.  An  answer  under  oath  was  filed,  in  which  the  defend- 
ant expressly  denied  having  sold  his  property  or  being  about 
to  remove  from  the  State,  for  the  purpose  of  defrauding  the 
complainant  or  any  other  person,  or  of  defeating  the  collection 
of  the  notes  held  by  complainant. 

No  replication  was  filed,  but  exceptions  to  the  answer,  based 
upon  the  ground  of  immateriality  of  the  matters  of  the 
answer. 

An  answer  upon  oath  being  called  for,  and  one  filed  which 
denied  all  purposes  of  fraud,  and  to  which  there  was  no  rep- 
lication, the  defendant's  counsel  made  a  motion  to  quash  the 
writ  of  ne  exeat.  This  the  defendant,  by  the  seventh  section 
of  the  statute,  was  justified  in  doing.  The  court  could  then 
be  properly  called  upon  to  determine  whether  the  writ  ought 
not  to  be  quashed  or  set  aside.  If  fraud  was  a  necessary  ele- 
ment for  the  support  of  the  writ,  it  then  being  admitted,  by 
excepting  to  the  answer  for  immateriality,  that  there  was  no 
fraud,  it  would  follow  that  the  writ  ought  to  be  quashed. 
But  the  court  overruled  the  motion  to  quash,  ruled  out  the 
entire  answer  upon  the  exceptions,  and  rendered  judgment 
against  plaintiff  in  error  for  the  amount  of  the  notes  with 
interest. 

The  question  fairly  presented  by  this  record,  therefore,  is, 
whether  the  holder  of  a  promissory  note  can  lawfully  main- 
tain this  proceeding  against  the  maker,  before  the  maturity  of 
the  note,  for  the  purpose  of  having  him  arrested  upon  the 
process  of  the  court,  and,  if  he  fail  to  put  in  special  bail, 
committed  to  the  common  jail  as  upon  a  capias  ad  responden- 
dum, and  this  wholly  irrespective  of  any  fraud  on  the  part 
of  the  debtor  proceeded  against. 
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The  12th  section  of  article  2  of  the  constitution  declares: 
"No  person  shall  be  imprisoned  for  debt  unless  upon  refusal 
to  deliver  up  his  estate  for  the  benefit  of  his  creditors,  in  such 
manner  as  shall  be  prescribed  by  law,  or  in  cases  where  there 
is  a  strong  presumption  of  fraud." 

This  provision,  in  the  same  language,  has  been  incorpor- 
ated in  the  Bill  of  Rights  contained  in  the  constitution  of 
this  State  from  its  first  organization. 

In  Burnap  v.  Marsh  etal.  13  111.  535,  which  was  an  action 
on  the  case  for  maliciously,  and  without  probable  cause,  suing 
out  a  writ  of  ne  exeat  against  Burnap,  and  causing  his  arrest 
thereon,  the  court  said  :  "It  must  be  remembered  that,  under 
our  constitution,  no  person  can  be  legally  imprisoned  for  debt 
alone,  and  it  is  only  in  cases  where  the  debtor  is  fraudulently 
or  wrongfully  endeavoring  to  evade  the  payment  of  his  debt, 
that  he  can  be  restrained  of  his  liberty.  The  imprisonment, 
then,  is  not  for  the  debt,  strictly  speaking,  but  for  his  wrong- 
ful act  in  endeavoring  to  evade  its  payment." 

Again,  in  Strode  v.  Broadwell,  36  111.  419,  the  court,  quot- 
ing the  above,  say  :  "Thus  it  is  seen  that  the  imprisonment 
is  for  the  wrong  or  the  fraud,  rather  than  for  the  debt." 

These  citations  show  that,  according  to  the  views  of  this 
court,  the  provision  of  the  constitution  under  consideration 
is  to  be  regarded  as  having  effectually  abolished  imprisonment 
for  debt  as  practiced  under  the  common  law,  and  that,  where 
a  debt  is  the  basis  of  the  action,  in  order  to  justify  imprison- 
ment, the  foundation  must  be  laid  under  one  or  both  of  the 
exceptions  contained  in  sec.  12,  viz:  a  refusal  to  deliver  up 
his  estate  for  the  benefit  of  creditors,  or  fraud  either  in  con- 
tracting or  evading  payment  of  the  debt. 

In  the  first  of  the  two  cases  above  referred  to,  the  doctrine 
was  enunciated  in  a  case  where  the  arrest  was  made  upon 
a  ne  exeat,  and  it  was  in  reference  to  that  arrest  the  court 
was  speaking.  If  any  distinction  could  be  made  between 
such  a  case,  where  the  basis  of  the  proceeding  was  of  legal 


1873.]  Malcolm  v.  Andrews.  105 

Opinion  of  the  Court. 

cognizance,  and  the  processes  at  common  law,  such  a  distinc- 
tion would  have  been  attempted  and  made  by  the  able  judge 
who  delivered  the  opinion  of  the  court  in  that  case. 

But  we  are  unable  to  perceive  how,  without  resorting  to 
refinements  and  subtleties  not  justifiable  in  the  application  of 
constitutional  principles,  any  distinction  can  be  made;  for,  in 
the  case  in  hand,  the  right  for  which  protection  was  sought 
was  such  merelv  as  grew  out  of  the  relation  of  maker  and 
holder  of  negotiable  instruments. 

In  Parker  v.  Follensbee,  45  111.  478,  the  court,  after  quoting 
the  section  of  the  constitution  abolishing  imprisonment  for 
debt,  said:  "It  has  been  repeatedly  held  by  this  court  that 
any  liability  to  pay  money  growing  out  of  contract,  express 
or  implied,  constitutes  a  debt,  within  the  meaning  of  this  pro- 
vision of  the  constitution;  and  that  before  a  party  can  be 
held  to  bail  on  a  capias  ad  respondendum,  it  must  appear,  by 
affidavit,  that  he  has  been  guilty  of  fraud,  or  that  there  is  a 
strong  presumption  of  fraud." 

We  are,  therefore,  constrained  to  hold  that,  in  a  case  like 
this,  not  of  an  equitable  nature,  the  plaintiff,  in  analogy  to 
the  proceeding  by  capias  ad  respondendum,  must  show  by  his 
petition,  by  facts  stated  and  circumstances  detailed,  that  the 
debtor  has  been  guilty  of  fraud,  or  that  there  is  a  strong  pre- 
sumption of  fraud.  Ex  parte  Smith,  16  111.347;  Gorton  v. 
Frizzell,  20  111.  291. 

By  a  petition  or  bill  properly  framed,  the  issue  of  fraud  is 
necessarily  tendered,  and  if  made  by  the  respondent's  answer, 
it  is  necessarily  a  material  issue,  which,  if  established  in  favor 
of  the  respondent,  would  be  ground  for  quashing  the  writ. 

It  follows,  from  these  views,  that  the  court  below  erred  in 
overruling  the  motion  to  quash  the  writ,  and  its  judgment 
will  be  reversed. 

Judgment  reversed. 
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Hillery  S.  Talbot 

V. 

Eobert  Hill  et  al. 

1.  Emblements — lost  when  tenancy  is  terminated  by  the  act  of  the  ten- 
ant. Where  a  tenancy  for  an  uncertain  period  is  terminated  by  the  act 
of  the  law,  the  tenant  is  entitled  to  emblements;  but  where  it  is  termina- 
ted by  act  of  the  tenant,  he  has  no  emblements. 

2.  Same — right  of  doioress  to,  after  sale  of  land  by  her  consent.  Where 
a  dowress,  in  possession  of  land  on  which  she  had  sown  a  crop  of 
wheat,  in  a  suit  for  partition,  consented  that  her  dower  in  the  premises 
might  be  sold,  which  was  accordingly  done,  and  she  received  one-seventh 
of  the  proceeds  of  the  sale  in  lieu  of  her  dower,  it  was  held,  that  the  grow- 
ing crop  passed  by  the  sale  to  the  purchaser,  and  that  she  could  not  claim 
the  same  as  emblements,  as  her  estate  was  terminated  by  her  own  act  in 
consenting  to  the  sale  and  taking  a  share  of  the  proceeds. 

3.  Vendor  and  vendee — whether  growing  crop  passes.  As  between  ven- 
dor and  vendee,  growing  crops  are  real  estate,  and,  unless  reserved,  pass 
to  the  purchaser  by  a  deed  of  the  land  as  being  annexed  to  and  forming  a 
part  of  the  freehold. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  Wilderman  &  Hamill,  for  the  plaintiff  in  error. 

Messrs.  C  "VV.  &  E.  L.  Thomas,  for  the  defendants  in 
error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  replevin,  brought  by  Hillery  S.  Tal- 
bot, against  Robert  Hill  and  Elizabeth,  his  wife,  for  a  quan- 
titv  of  wheat. 

In  the  spring  of  1870,  John  Martin  died  seized  of  the  land 
upon  which  the  crop  of  wheat  in  question  was  grown,  and  at 
the  time  of  his  death  resided  on  the  land.  He  left,  surviving 
him,  his  widow,  the  defendant  Elizabeth  Hill,  and  two  chil- 
dren. In  September,  1870,  the  said  Elizabeth  put  in  the  crop 
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in  question.  In  October,  1870,  she,  with  one  of  the  children 
of  the  said  John  Martin,  deceased,  filed  a  bill  in  chancery  for 
partition  and  assignment  of  her  dower  in  the  land.  At  the 
October  term,  1870,  of  the  St.  Clair  circuit  court,  there  was 
a  decree  of  partition  and  assignment  of  dower,  and  commis- 
sioners were  appointed  to  make  the  partition  and  set  off  the 
dower,  who  reported  that  they  could  not  do  the  same  without 
manifest  prejudice  to  the  proprietors;  whereupon,  the  decree 
reciting  that  it  appearing  to  the  court  that  Elizabeth  Martin 
had  released  her  dower  in  writing,  it  was  ordered  that  one- 
seventh  of  the  proceeds  of  the  land  be  paid  to  her  in  lieu  of 
dower,  and  a  commissioner  was  appointed  to  make  sale  of  the 
land  at  public  auction,  and  on  such  sale  to  execute  to  the  pur- 
chaser a  deed  conveying  all  the  right,  title,  interest  and  es- 
tate of  the  parties  to  the  suit  in  and  to  the  land,  and  to  pay 
to  the  said  Elizabeth  one-seventh  of  the  purchase  money.  The 
commissioner,  in  pursuance  of  the  decree,  sold  the  land  on 
the  loth  day  of  April,  1871,  to  Hillery  S.  Talbot,  the  plaintiff, 
for  the  sum  of  $1867,  and  executed  to  him  a  deed  on  the  22d 
of  April,  1871.  The  said  Elizabeth  harvested  the  crop  and 
took  the  same  as  her  own,  by  her  husband,  Robert  Hill,  as 
her  agent. 

The  only  question  presented  on  the  record  is,  as  to  the 
ownership  of  the  wheat  in  question,  whether,  under  the  fore- 
going state  of  facts,  it  was,  after  the  sale  and  deed,  in  the 
defendant  Elizabeth,  or  in  the  plaintiff,  Talbot. 

By  our  dower  act,  a  widow  is  entitled  to  retain  the  full  pos- 
session of  the  dwelling  house  in  which  her  husband  most 
usually  dwelt  next  before  his  death,  together  with  the  out- 
houses and  plantation  belonging  to  it,  free  from  molestation 
and  rent,  until  her  dower  is  assigned.  The  statute  under 
which  the  release  of  dower  was  made,  and  the  award  of  one- 
seventh  part  of  the  purchase  money  in  lieu  of  dower,  provides 
that,  under  the  like  circumstances,  as  in  this  case,  the  widow 
may  consent  to  a  sale,  in  which  case  the  commissioner  shall 
sell  the  premises  disincumbered   by  any  right  of  dower  of 
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such  widow,  and  the  court  shall  award  to  the  widow  a  propor- 
tion of  the  purchase  money  not  exceeding  one-seventh,  nor 
less  than  one-tenth  part  of  the  net  amount  of  the  sale,  and 
that  such  award  of  payment  shall  be  a  sufficient  bar  to  all 
rights  of  dower  which  the  widow  may  claim  in  the  land. 
Laws  1867,  p.  156. 

It  seems  to  be  conceded  by  counsel  on  both  sides  that  the 
tenancy  in  dower  in  this  case  was  for  an  uncertain  period, 
and  that,  where  such  a  tenancy  for  an  uncertain  period  is 
terminated  by  the  act  of  the  tenant,  he  has  no  emblements  ; 
and  the  point  of  difference  is,  whether  the  tenancy  here  was 
terminated  by  the  act  of  the  tenant,  or  by  the  act  of  the  law. 
The  defendants  in  error  contend  that  it  was  terminated  in  the 
latter  mode ;  that,  although  the  suit  for  the  assignment  of 
dower  was  the  act  of  the  tenant,  yet  the  decree  of  court  as- 
signing dower  and  terminating  the  tenancy  was  the  judgment 
of  the  law — citing  Taylor's  L.  &  T.,  sec.  535,  in  support  of 
such  view.  But  we  are  unable  to  take  any  other  view  in 
the  present  case  than  that  the  estate  in  dower  was  here  put 
an  end  to  by  the  act  of  the  dowress  herself.  It  was  only 
through  her  own  voluntary  consent  thereto  that  a  sale  of  the 
land  was  had,  disincu inhered  by  any  right  of  dower,  or  that 
an  award  was  made  to  her  of  a  proportion  of  the  proceeds  of 
the  sale,  which  the  statute  declares  shall  be  a  sufficient  bar 
to  all  rights  of  dower  which  she  might  claim  in  the  land. 

Her  claim  to  the  wheat  is  by  virtue  of  her  right  of  dower, 
but  all  such  right  she  has  parted  with  by  her  voluntary  con- 
sent, and  accepted  a  sum  of  money  as  a  substitute  therefor. 

Her  release  of  dower  in  connection  with  the  commission- 
er's sale  and  deed  of  the  land,  and  her  acceptance  of  one- 
seventh  part  of  the  proceeds  of  the  sale,  created,  essentially, 
the  relation  of  vendor  and  purchaser  between  herself  and  the 
purchaser  at  the  sale. 

As  between  vendor  and  vendee,  growing  crops  are  real 
estate,  and,  unless  reserved,  pass  to  the  purchaser  by  a  deed 
of  the  land   as  being  annexed  to  and  forming  a  part  of  the 
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freehold.   Bull  v.  Griswold,  19  111.  631  ;  Smith  v.  Price,  39  id. 
28;  Powell  v.  Rich,  41  id.  466. 

The  commissioner  sold  all  the  right,  title,  interest  and 
estate  of  the  parties  to  the  suit  in  the  land,  and  it  must  be 
supposed  that  the  growing  crops  entered  into  the  view  of  the 
purchaser,  and  formed  part  of  the  consideration  of  the  pur- 
chase price  which  he  paid  for  the  land. 

We  are  of  opinion  that  the  wheat  in  controversy  belonged 
to  Talbot  as  purchaser  of  the  same  at  the  commissioner's 
sale. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scott  dissenting. 


Johk  F.  Stewart  et  al. 

V. 

Henry  M.  Metcalf. 

1.  Specific  performance — default  of  vendee  in  collateral  undertaking. 
The  default  of  a  purchaser  of  land  in  the  performance  of  a  separate  con- 
tract, though  collateral  to  the  contract  sought  to  be  enforced,  and  entered 
into  at  the  same  time,  and  having  relation  to  the  same  subject  matter, 
will  be  no  bar  to  a  bill  to  specifically  enforce  the  contract  of  sale. 

2.  So,  where  a  party  sold  a  tract  for  $600,  $300  of  which  was  acknowl- 
edged to  have  been  paid  in  the  vendor's  written  agreement  to  convey,  upon 
payment  by  the  vendee  of  two  notes  of  the  vendor  to  a  third  party,  amount- 
ing to  $300,  and  it  appeared  that  $200  of  the  sum  recited  as  paid,  was 
the  price  of  a  town  lot,  to  be  conveyed  by  the  vendee  to  the  vendor,  which 
was  refused  by  the  former  on  the  ground  of  there  being  other  indebted- 
ness of  the  vendor  which  was  a  lien  upon  the  land  sold,  and  thereupon  a 
new  arrangement  was  entered  into  by  which  the  vendor  gave  the  vendee 
his  notes  for  the  amount  of  such  indebtedness,  and  received  from  him  a 
separate  obligation  to  convey  the  town  lot  upon  payment  of  these  last 
notes,  it  was  held,  on  bill  for  specific  performance  as  to  the  land,  by  par- 
ties succeeding  to  the  vendee's  equities,  that  it  was  not  proper  to  require 
them  to  pay  the  price  of  the  town  lot  which  the  vendee  had  failed  to  con- 
vey, with  interest  on  the  same. 
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3.  Estoppel — by  recitals  in  contract.  In  the  absence  of  fraud,  a  party 
to  a  written  contract  will  be  estopped  from  averring  anything  against  the 
deliberate  recitals  and  admissions  contained  in  the  same,  especially  when 
it  will  prejudice  and  work  injury  to  others  who  have  acted  in  good  faith 
upon  the  belief  of  the  facts  as  stated  in  such  contract. 

4.  Thus,  where  a  vendor  of  land  gave  the  vendee  a  written  contract 
reciting  the  sale,  the  payment  in  hand  of  $300,  and  agreeing  to  convey 
the  land  upon  the  vendee's  payment  of  the  further  sum  of  $300,  in  two 
notes  of  the  vendor,  then  in  the  hands  of  third  parties,  and  the  vendee 
transferred  his  rights  under  the  contract  to  an  innocent  purchaser,  whom 
he  put  in  possession,  and  who  paid  the  notes  of  the  vendor  according  to 
the  original  contract,  it  was  held,  on  bill  for  specific  performance  of  the 
contract  by  the  heirs  at  law  of  the  last  purchaser,  and  assignee  of  a  part 
of  such  heirs,  that  the  vendor  was  estopped  from  denying  the  payment  to 
him  of  the  $300  recited  as  paid  in  his  contract,  as  other  rights  had  been 
acquired  on  the  faith  of  such  recital. 

Appeal  from  the  Circuit  Court  of  Pope  county;  the  Hon. 
David  J.  Baker,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  F.  Stewart  and  others, 
against  Henry  M.  Metcalf,  for  the  specific  performance  of  a 
written  contract  of  the  defendant  for  the  sale  and  conveyance 
of  a  tract  of  land  to  Willis  C.  Piles.  Piles  sold  the  land  to 
Amos  Sawyer,  who  performed  the  conditions  named  in  the 
written  contract  to  entitle  him  to  a  deed.  After  his  death, 
John  F.  Stewart  bought  the  interest  of  a  portion  of  his  heirs, 
and  he  and  the  other  heirs  filed  this  bill. 

Messrs.  Green  &  Gilbert,  for  the  appellants. 

Mr.  Wesley  Sloan,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  suit  was  instituted  in  the  court  below  by  the  appel- 
lants, for  the  purpose  of  enforcing  the  specific  performance  of 
a  contract  to  convey  a  certain  tract  of  land. 

It  appears  from  the  record  that  the  contract  sought  to  be 
enforced  was  evidenced  by  an  instrument  in  writing,  under 
seal,  which  was  executed  by  appellee  to  one  W.  C.  Piles;  that 
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Piles  subsequently  sold  the  land  and  executed  his  bond  to 
convev  the  same  to  one  Amos  Sawyer,  who  was  deceased  be- 
fore the  commencement  of  this  suit.  The  appellant  Stewart 
claims  as  purchaser  from  two  of  his  heirs  at  law,  and  the 
other  appellants  claim  as  his  heirs  at  law. 

The  defense  interposed  on  the  trial  in  the  court  below,  was, 
that  the  contract  had  not  been  performed,  in  this  :  that  a  part 
of  the  consideration  was.  that  Piles  agreed  to  convey  to  ap- 
pellee a  town  lot  near  Keokuk,  Iowa,  which  was  considered 
and  treated  as  a  payment  of  $200  on  the  price  to  be  paid  for 
the  land,  and  that  Piles  had  refused  to  make  the  convey- 
ance. 

The  court  decreed  that  appellants  should  pay  to  appellee 
$360,  being  the  estimated  price  of  the  lot  at  the  time  the  con- 
tract was  made,  with  the  interest  which  had  accrued  thereon 
at  the  time  the  decree  was  rendered. 

The  only  question  now  before  us  relates  to  the  correctness 
of  this  decree. 

The  writing  executed  by  appellee  to  Piles,  acknowledges 
the  payment,  at  the  time,  of  $300,  and  concludes  in  these 
words  :  "The  said  Piles  assumes  the  payment  of  the  two 
notes,  (alluding  to  two  notes  given  by  appellee  to  one  Lewis 
Thomas,)  which  will  be  in  full  payment  of  said  land,  and 
when  said  Piles  pays  the  two  notes  above  described,  then  I 
agree  and  bind  myself  to  make  him  a  deed  to  said  lands,"  etc. 
It  appears  that  after  this  contract  was  concluded,  and,  prob- 
ably, before  the  parties  had  separated,  Piles  refused  to  con- 
vey the  town  lot  to  appellee  for  the  reason  that  appellee  had 
given  a  certain  other  note  to  Lewis  Thomas  for  $150,  which 
had  been  assigned  to,  and  was  then  held  by,  one  Simpson, 
and  which  was  a  lien  upon  the  land  ;  and,  also,  that  one 
Fretz  held  a  mortgage  upon  the  land  to  secure  the  payment 
of  $125.  It  was  then  agreed  between  them  that  appellee 
should  execute  to  Piles  his  two  promissory  notes,  payable  in 
thirty  and  sixty  days,  and  that  Piles  should  convey  to  him 
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the  town  lot  upon  his  paying  the  notes.  The  notes  were  ac- 
cordingly executed,  and  appellee  took  from  Piles  an  instru- 
ment in  writing,  as  follows  : 

"I  have  this  day  sold  to  Henry  M.  Metcalf  one  town  lot, 
situated  near  Keokuk.  I  bought  the  said  lot  from  W.  C. 
Hodge,  and  it  is  the  only  lot  or  land  I  ever  bought  of  said 
Hodge.  The  said  Metcalf  has  this  day  executed  to  me  his 
notes  for  the  sum  of  $300,  and  when  he  pays  said  notes  I  am 
to  make  him  a  deed. 

Dec.  30,  1858.  W.  C.  Piles." 

It  is  not  claimed  that  Amos  Sawyer,  when  he  purchased 
from  Piles,  had  knowledge  in  fact  of  the  transaction  in  regard 
to  the  town  lot.  Piles  was  in  the  actual  possession  of  the 
land,  and  he,  and  those  claiming  in  his  right,  have  retained 
it  ever  since. 

It  is  argued  that  Sawyer,  being  the  purchaser  of  a  mere 
equity,  is  chargeable  with  knowledge  of  all  that  occurred  be- 
tween appellee  and  Piles;  that  the  failure  of  Piles  to  convey 
the  town  lot,  is,  to  the  extent  of  its  estimated  value,  a  failure 
in  the  consideration  of  the  contract  to  convev  the  land,  and 
that  appellee  should  not  be  compelled  to  convey  until  this 
amount  is  paid  to  him. 

This  position,  however  correct  it  might  be  under  a  differ- 
ent state  of  facts,  is  not  correct  when  applied  to  the  facts  dis- 
closed by  this  record. 

The  instrument  executed  by  appellee  to  Piles,  acknowl- 
edges the  payment  of  $300,  and  obligates  appellee  to  make 
him  a  deed  for  the  land  upon  the  payment  of  the  two  Lewis 
Thomas  notes.  The  subsequent  agreement,  in  regard  to  the 
conveyance  of  the  lot  near  Keokuk,  took  that  property  out 
of  the  original  contract  and  made  its  conveyance  to  depend 
upon  other  and  entirely  different  conditions.  In  this  agree- 
ment, it  is  assumed  by  the  pa-rties  that  Piles  would  have  to 
pay  the  Simpson  note  and  the  Fretz  mortgage  to  relieve  the 
land  from  incumbrances.  Although  appellee  was  primarily 
liable  for  the  payment  of  these  incumbrances,  yet  the  fact  that 
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they  might  be  enforced  against  the  land  to  the  injury  of 
Piles,  formed  a  sufficient  consideration  to  support  the  agree- 
ment. The  parties  were  capable  to  contract  with  each  other. 
No  undue  influence  is  shown,  nor  does  it  appear  that  there 
was  any  fraud,  unless  fraud  shall  be  inferred  from  the  mere 
fact  of  non-performance,  which  has  not  been  and  can  not  be 
claimed.  We  are,  therefore,  of  opinion,  that  this  was  a  valid 
and  independent  agreement,  capable  of  being  enforced  by 
itself  without  reference  to  the  original  contract.  The  deed 
for  the  lot  Avas  to  be  made  upon  the  payment  of  appellee's 
notes.  The  acts  were  to  be  concurrent.  If  the  deed  was  not 
executed  and  tendered  to  appellee,  as  the  notes  were  not  as- 
signed before  maturity,  he  should  not  have  paid  the  notes  ; 
but,  in  any  event,  for  a  failure  to  deliver  the  deed  in  accord- 
ance with  the  terms  of  the  agreement,  appellee's  remedy 
would  have  been  upon  this  agreement  and  not  upon  the  orig- 
inal one. 

It  is  said  in  Fry  on  Specific  Performance  of  Contracts, 
372,  sec.  617,  "Where  that,  on  the  non-performance  of  which, 
by  the  plaintiff,  the  defendant  relies,  is,  in  its  nature,  a  col- 
lateral and  separate  contract,  or  is  part  of,  or  referable  to 
such  a  contract,  though  between  the  same  parties  and  en- 
tered into  at  the  same  time,  and  having  relation  to  the  same 
subject  matter  as  the  contract  which  the  plaintiff  seeks  to 
enforce,  the  court  will  not  consider  the  default  by  the  plain- 
tiff, in  respect  of  the  one  contract,  as  any  bar  to  a  specific 
performance. of  the  other,  though  such  default  may  give  him 
a  cross  right  of  action  or  suit." 

But  we  think,  moreover,  that  aside  from  this  objection  to 
the  position  contended  for  by  the  counsel,  appellee  is,  under 
all  the  circumstances,  estopped  from  insisting  upon  his  failure 
to  receive  a  deed  for  the  town  lot  near  Keokuk,  as  a  defense 
to  this  suit. 

He  voluntarily  placed  Piles  in  the  possession  of  the  land, 

and  gave  into  his  hands  an  instrument  in  writing,  signed  and 

sealed  bv  him,  obligating  himself  to  convey  the  land  to  Piles 
8— 68th  III. 
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when  the  two  notes  therein  described  should  be  paid.  It  is 
true,  as  is  argued,  that  it  is  competent,  in  general,  to  show  by 
parol  evidence  that  the  consideration  in  an  instrument  of  tin's 
character  is  not  correctly  expressed,  but  it  has  never  been 
held  competent,  by  this  kind  of  evidence,  to  contradict  or 
vary  the  terms  or  conditions  of  the  instrument.  When  Saw- 
yer, therefore,  found  Piles  in  possession  of  this  property,  he 
was,  in  the  absence  of  knowledge  to  the  contrary,  justified  in 
believing  that  this  instrument  truly  expressed  the  terms  upon 
which  appellee's  deed  to  the  land  could  be  obtained.  That 
he  took  possession  of  the  land  in  good  faith  is  not  questioned, 
and  it  is  evident  that  appellee  knew  he  was  acting  upon  the 
belief  that,  when  the  two  notes  were  paid,  Piles  would  be  en- 
titled to  a  deed.  Sawyer  paid  these  notes,  and,  as  the  court 
below  found,  and  we  think  not  improperly,  the  Simpson  note 
also.  It  does  not  appear  that,  with  the  exception  of  two 
years  that  appellee  was  in  the  army,  he  has  ever  been  far 
away  from  the  land,  yet  he  never  notified,  or  in  any  manner 
gave  any  warning  to  Sawyer  of  this  claim,  but  permitted  him 
to  complete  the  payments,  and,  after  his  death,  for  the  first 
time  seeks  to  urge  the  claim  against  his  heirs  at  law.  If  he 
had  intended  to  hold  Sawyer  responsible  for  the  default  of 
Piles  in  respect  of  the  lot,  he  should  have  given  him  timely 
notice,  that  he  might  have  protected  himself. 

In  Wynkoop  v.  Coiving  et  al.  21  111.  584,  it  was  said:  "Al- 
though it  be  true  that  courts  will  not  be  estopped  from  look- 
ing into  all  the  facts  and  circumstances,  by  a  deed  absolute  on 
its  face,  to  ascertain  whether  a  loan  of  and  security  for  money 
was  really  intended,  yet,  if  there  be  no  fraud  or  circumven- 
tion in  procuring  it,  parties  must  be  bound  by  and  be  estopped 
from  averring  anything  against  their  own  deliberate  recitals, 
admissions  and  agreements,  especially  when  such  averments 
would  prejudice  and  work  injury  to  others  who  have  acted  in 
good  faith  upon  the  existing  or  supposed  state  of  facts,  in 
such  manner  as  to  work  wrong  and  injury,  to  be  now  over- 
turned." 
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The  principle  applies  to  this  case  with  peculiar  force.  It  is 
in  proof  that  appellee  admitted  that  Sawyer  was  not  to  blame 
for  the  injury  he  claimed  to  have  suffered  from  Piles;  that 
he  had  acted  in  good  faith,  and  his  widow  or  heirs  were  en- 
titled to  a  deed.  It  would  be  a  violation  of  the  clearest  prin- 
ciples of  justice  to  allow  his  claim  to  be  enforced  at  this  late 
day,  even  if  he  had  not,  by  his  last  contract  with  Piles,  ac- 
cepted his  individual  obligation  for  a  deed  in  lieu  of  any 
claim  which  he  might  otherwise  have  retained  on  the  land. 
We  know  of  no  principle  of  equity  upon  which  a  secret  lien 
of  this  character  can  be  made  available  after  so  great  a  length 
of  time,  when  the  rights  of  innocent  parties  have  intervened. 

The  decree   of  the   court  below  is  reversed,  and  the  cause 

remanded  for  further  proceedings  not  inconsistent  with  this 

opinion. 

Decree  reversed. 


Chaeles  W.  Thomas 

v. 

Valentine  Hebensteeit. 

1.  Judicial  sale — inadequacy  of  price.  While  it  is  true  that  mere 
inadequacy  of  price  at  which  land  is  sold  at  a  judicial  sale  where  the 
right  of  redemption  exists,  is  not  of  itself  a  sufficient  ground  for  setting 
aside  the  sale,  yet  when  the  price  is  grossly  inadequate,  and  the  sale  is 
irregular,  and  the  owner  has  no  knowledge  of  the  same  until  after  the 
redemption  has  expired,  the  sale  will  be  set  aside  upon  equitable  terms. 

2.  Where  land  worth  $2000  was  sold  for  $51.68,  it  was  held  that  the 
price  was  grossly  inadequate. 

3.  Sheriff's  sale — of  land  on  execution.  Where  a  sheriff  sold  land 
on  execution  from  another  county,  and  failed  to  file  any  certificate  of 
the  levy,  made  no  demand  of  the  debtor  before  levy,  and  filed  a  certificate 
of  sale  which  was  false  in  the  description  of  the  court  from  which  the 
execution  issued,  the  date  of  the  execution,  and  failed  to  give  any  term 
of  court  at  which  the  judgment  was  rendered :  Held,  on  bill  in  chancery, 
that  the  sale  could  not  be  sustained. 
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4.  Same — decree  on  bill  to  set  aside.  Where  a  bill  prayed  to  have  a 
sheriff's  sale  set  aside,  and  was  not  strictly  a  bill  to  redeem,  and  it 
appeared  that  the  sale  could  not  be  sustained,  and  that  a  deed  had  been 
made,  the  court  decreed  the  payment  of  the  money  necessary  to  a  redemp- 
tion, and  upon  such  payment  that  the  purchaser  convey  the  land  to  com- 
plainant: Held,  that  as  the  bill  showed  the  necessary  facts,  the  decree 
was  proper  as  doing  complete  justice  between  the  parties. 

5.  Chancery — relief  conforming  to  the  theory  of  the  till.  Although  a 
bill  may  not  be  framed  strictly  as  a  bill  to  redeem  from  a  judicial  sale, 
but  to  set  aside  the  sale,  yet  if  the  averments  show  the  complainant  en- 
titled to  a  decree  for  redemption,  and  the  prayer  of  the  bill  will  authorize 
that  character  of  relief,  it  may  be  granted. 

Appeal  from  the  Circuit  Court  of  Clinton  county;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  pro  se. 

Mr.  Wm.  Winkelman,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court  : 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Clinton  county,  by  Valentine  Hebenstreit  against  Charles 
"W.  Thomas,  to  set  aside  a  judgment,  and  also  to  set  aside  a 
sale  of  land  made  by  the  sheriff  of  Clinton  county,  on  an 
execution  issued  on  the  judgment. 

The  evidence  in  this  case  shows,  as  appears  from  the  record, 
that  on  the  18th  day  of  February,  1868,  Thomas  recovered 
a  judgment  against  Hebenstreit  before  a  police  magistrate,  in 
Belleville,  St.  Clair  county,  for  $30  and  costs  of  suit;  that 
on  the  15th  of  April,  1868,  an  execution  wras  issued  and  deliv- 
ered to  a  constable  of  St.  Clair  county  to  collect,  which  was 
returned  by  the  constable  April  29,  1868,  no  property  found; 
that  on  the  10th  day  of  June,  1868,  a  transcript  of  the  judg- 
ment was  filed  in  the  office  of  the  clerk  of  the  circuit  court 
of  St.  Clair  county,  recorded,  and  execution  was  issued  to  the 
sheriff  of  Clinton  county  ;  that  the  sheriff  of  Clinton,  by  virtue 
of  the  execution,  levied,  July  15,  1868,  on  N.  W.  qr,  of  S.  W. 
qr.  of  sec.  8;  T.  1  S.,  E.  5  W.;  advertised,  and  on  the  5th  of 
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September,  1868,  sold  the  land  to  Charles  W.  Thomas  for 
$51.86.  The  sheriff,  after  making  the  sale,  filed  a  certificate 
of  purchase,  which  showed  sale  of  land  to  Thomas  on  5th  of 
September,  1868,  by  virtue  of  an  execution  out  of  Clinton  cir- 
cuit court  dated  18th  day  of  February,  A.  D.  1868,  on  a  judgment 
in  favor  of  Thomas  v.  Hebenstreit,  at  term  of  Clinton  cir- 
cuit court. 

Thomas,  on  the  19th  day  of  February,  1870,  obtained  a  deed 
on  this  certificate  of  sale,  and  on  the  15th  of  May,  1871, 
commenced  an  action  of  forcible  detainer  before  a  justice  of 
the  peace  of  Clinton  county,  to  recover  possession  of  the  land. 

The  evidence  also  shows  that  the  complainant  lived  in 
Clinton  county,  but  did  business  in  St.  Clair;  that  at  the 
time  the  constable  held  the  execution,  he  had  $2000  worth 
of  personal  property,  and  was  as  often  as  once  a  week  in 
Belleville,  where  the  constable  resided,  with  personal  prop- 
erty enough  to  satisfy  the  execution;  that  the  constable  made 
no  demand  for  property;  that  the  land  sold  on  execution  was 
worth  $2000.  Complainant  had  no  knowledge  of  the  sale 
of  the  land  until  Thomas  had  obtained  a  deed  and  demanded 
possession.  The  day  after  he  learned  of  the  sale  and  deed  to 
Thomas,  he  went  to  him  and  offered  to  pay  the  amount  he 
had  expended  in  the  purchase  of  the  land.  Thomas  refused 
this,  but  proposed  to  sell  him  the  land  for  $225. 

The  evidence  also  shows  that  the  sheriff  of  Clinton  county 
filed  no  certificate  of  levy  when  he  levied  on  the  land,  or  at 
any  time.  On  the  trial  of  this  case  in  the  circuit  court,  a 
decree  was  rendered  that  the  complainant  should,  within  one 
hundred  days,  pay  the  defendant  $51.86,  and  six  per  cent 
interest  thereon  from  September  5,  1868.  That  upon  the 
payment  of  the  money  the  defendant  should  convey  the  land, 
and  that  the  defendant  should  pay  the  costs. 

The  defendant  brings  the  case  to  this  court  by  appeal. 

The  main  question  in  this  case  is  as  to  the  validity  of  the 
sale  of  land  made  by  the  sheriff  of  Clinton  county,  and  in 
order  to  determine   that  question,  it  is  necessary  to  examine 
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the  statute  and  see  if  its  provisions  have  been  complied  with. 

One  provision  of  our  statute  requires  a  sheriff,  who  receives 
an  execution  from  a  foreign  county,  when  he  makes  a  levy 
on  real  estate,  to  file,  in  the  recorder's  office  in  the  county  in 
which  the  land  lies,  a  certificate  of  such  levy.  Gross'  Stat- 
utes, sec.  28,  page  382. 

The  statute  also  requires  the  sheriff,  when  he  sells  real 
estate  by  virtue  of  an  execution,  to  make  and  deliver  to  the 
purchaser  a  certificate  of  purchase,  and  within  ten  days  from 
the  day  of  sale,  file  in  the  recorder's  office  for  record,  in  the 
county  in  which  the  land  sold  lies,  a  duplicate  of  such  certi- 
ficate, which  is  evidence  of  the  facts  therein  stated.  Gross, 
page  380,  sec.  15.  The  law  not  only  requires  the  sheriff  to 
file  this  certificate  of  purchase,  but  it  requires  the  clerk  to 
record  it. 

This  provision  of  the  statute  requiring  a  public  record  of  a 
sale  of  lands  under  an  execution,  was  no  doubt  enacted  in 
order  that  all  persons  interested  in  the  title  to  the  land  might, 
on  inspection  of  the  record,  learn  when  the  land  was  sold, 
under  what  process,  when  and  where  issued,  when  judgment 
was  rendered,  when  redemption  expired,  etc. 

Upon  an  examination  of  the  certificate  of  purchase  filed  in 
this  case,  it  appears  that  the  sheriff  sold  the  land  by  virtue 
of  an  execution  issued  out  of  the   Clinton  circuit  court,  dated 

February    18th,    1868,  on  a  judgment  rendered  at  the 

term  of  the  Clinton  circuit  court.  This  turns  out  to  be  false. 
The  judgment  was  not  rendered  in  the  Clinton  circuit  court; 
the  execution  did  not  bear  date  February  18th,  1868. 

In  connection  with  these  irregularities,  the  land  sold  was 
worth  $2000,  and  was  sold  on  the  execution  for  $51.68.  While 
it  is  true,  inadequacy  of  price  under  a  judicial  sale,  where 
the  right  of  redemption  exists,  is  not  of  itself  sufficient 
ground  for  setting  aside  the'  sale,  yet  in  this  case  the  price 
for  which  the  land  was  sold  was  grossly  inadequate,  the  sale 
was  irregular ,  no  certificate  of  levy  was  filed,  and  a  false  cer- 
tificate of  purchase  filed.     For  these  reasons  the  sale  can  not 
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be  sustained.  Dicherman  v.  Burgess,  20  111.  266  ;  Dutoher  et  at, 
v.  Leake  et  al.  44  111.  400. 

It  is  insisted  by  appellant  that  the  allegations  in  the  bill 
are  not  sufficient  to  authorize  the  decree.  The  bill,  it  is  true, 
is  not  skillfully  drawn.  It  is  not  strictly  a  bill  to  redeem, 
but  to  set  aside  a  sale.  There  is,  however,  enough  in  the 
bill  to  sustain  the  decree. 

Where  the  averments  show  the  complainant  entitled  to 
relief,  and  the  prayer  will  admit  of  the  court  granting  that 
which  he  shows  himself  entitled  to  claim,  he  ought  not  to  be 
turned  out  of  court  unheard.  MaConnel  v.  Gibson  et  al.  12 
111.  131. 

The  bill  might  have  been  framed  differently;  but  while 
the  court  had  jurisdiction  of  the  case  it  was  proper  to  render 
such  a  decree  as  would  do  complete  justice  between  the  par- 
ties, and  the  defendant  has  no  just  ground  of  complaint  as  the 
circuit  court  gave  him  all  he  was  entitled  to  receive. 

The  decree  of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 


John  Tinkler 

V. 

Mary  Cox. 

1.  Married  women — right  to  property  purchased  in  another  State  and 
"brought  here.  Where  a  horse  was  purchased  by  a  married  woman  in  1867, 
in  the  State  of  Indiana,  where  she  and  her  husband  then  resided,  and 
after  their  removal  to  this  State,  the  husband  sold  the  same:  Held,  in  an 
action  of  replevin  by  the  wife  against  the  purchaser,  that  in  the  absence 
of  proof  to  the  contrary,  it  would  be  presumed  that  the  common  law  was 
in  force  in  Indiana  at  the  time  of  her  purchase,  and  that  the  title  to  the 
same  was  vested  absolutely  in  the  husband,,  and,  being  so  vested,  no  act 
of  our  Legislature  could  divest  his  title,  and  therefore  the  wife  could  not 
recover. 

2.  Laws  op  other  States — presumption  in  respect  to.  The  courts  of 
this  State  will  not  take  judicial  notice  of  the  statutes  of  other  States 


1-20  TrxKLER  v.  Cox.  [June  T. 

Opinion  of  the  Court. 

changing  the  common  law,  and,  in  the  absence  of  proof  to  the  contrary, 
will  presume  that  the  common  law  is  in  force  in  such  States. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  J.  B.  Kagy,  and  Mr.  B.  B.  Smith,  for  the  appellant. 

Mr.  W.  W.  Willard,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  replevin  for  a  horse,  originally  com- 
menced before  a  justice  of  the  peace  of  Marion  county,  by 
Mary  Cox,  against  John  Tinkler,  and  taken  by  appeal  bv 
the  defendant  to  the  circuit  court  of  that  county.  In  that 
court  the  plaintiff  recovered  a  judgment,  to  reverse  which  the 
defendant  appeals. 

It  is  established  by  the  testimony,  that  the  plaintiff,  in 
1867,  then  and  yet  a  married  woman,  purchased  the  horse 
with  her  own  means,  in  the  State  of  Indiana,  and  removed 
with  her  husband,  Alfred  Cox,  to  this  State,  with  the  prop- 
erty in  question.  Her  husband  mortgaged  the  horse  to  the 
defendant.  The  mortgage  was  given  to  secure  the  payment 
of  a  note  which  defendant  had  signed  as  security  for  Cox. 
Defendant  claimed  that  in  January,  1872,  in  consideration 
that  he  paid  this  note,  together  with  the  note  he  himself  ex- 
ecuted to  Cox  for  fifty  dollars,  the  absolute  title  to  the  horse 
should  be  in  him,  and  Cox  thereafter  brought  the  horse  to 
defendant's  house  and  delivered  it  to  him. 

It  was  proved  by  several  other  witnesses,  that  Cox  repeat- 
edly said,  he  had  sold  the  horse  to  defendant. 

The  claim  of  the  plaintiff,  Mrs.  Cox,  is  based  entirely  upon 
the  ground  that  this  horse  was  her  separate  property,  free 
from  the  control  of  her  husband.  There  is  much  evidence 
tending  to  show  this  disposal  of  the  horse  was  made  by  her 
husband  with  her  full  assent  and  approbation.     But  be  that 
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as  it  may,  the  proof  is,  Mrs.  Cox  purchased  the  horse  in  the 
State  of  Indiana,  but  it  is  not  proved,  as  it  might  have  been 
if  the  law  was  so  established  in  that  State,  that  by  the  laws  of 
that  State  property  so  purchased  became  the  separate  prop- 
erty of  the  wife,  free  from  the  control  of  her  husband. 

In  the  absence  of  such  proof,  we  must  presume  that  the 
common  law  was  in  force  in  1867,  at  the  time  Mrs.  Cox  pur- 
chased the  horse,  and,  so  presuming,  by  that  law  the  title  to 
the  property  became  vested  absolutely  in  her  husband  ;  be- 
ing so  vested  in  the  husband,  by  no  act  of  our  legislature 
could  his  title  be  divested.  Dubois  v.  Jackson,  49  111.  49,  is 
in  point. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Edmond  Menard  et  al. 

v. 
Alexander   Hood  et  al. 

1.  Injunction — office  is  to  afford  preventive,  and  not  affirmative,  redress. 
In  our  practice,  the  writ  of  injunction  is  only  called  into  use  to  afford 
preventive  relief.  It  is  never  employed  to  give  affirmative  relief,  or  to 
correct  wrongs  and  injuries  already  perpetrated,  or  to  restore  parties  to 
rights  of  which  they  have  been  deprived. 

2.  Thus,  where  a  bill  was  filed  for  an  injunction  to  restrain  count}'  offi- 
cers from  issuing  and  delivering  the  bonds  of  a  county  to  a  railway  cor- 
poration, and  the  proof  clearly  showed  that  they  had  been  issued  and 
delivered  before  the  commencement  of  the  suit,  the  bill  was  properly  dis- 
missed, as  the  court  was  powerless  to  grant  the  relief  sought. 

3.  Same — remedy  for  disobedience  to  writ.  If  the  defendants,  after  proper 
notice  of  the  issuing  of  a  writ  of  injunction,  or  after  service,  proceed  to 
perform  the  forbidden  act,  the  proper  course  to  pursue  is,  to  proceed 
against  them  for  a  contempt,  and,  upon  conviction,  fine  them  for  disobey- 
ing the  process  of  the  court,  and  if  the  circumstances  require  it,  the  pun- 
ishment may  be  extended  to  imprisonment. 
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Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Thomas  C.  Allen,  for  the  appellants. 

Mr.  R.  M.  Davis,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  appellants  and  a  large 
number  of  other  tax  payers  of  Randolph  county,  to  restrain 
the  county  judge,  his  associates  and  the  county  clerk  from  issu- 
ing, and  the  Tamaroa  Coal  and  Railroad  Company  from  receiv- 
ing, SI 00,000  of  the  bonds  of  the  county.  The  bill  proceeds 
upon  the  ground  that  those  officers  had  no  power  to  issue  the 
bonds.  The  bill  alleges  that  the  law  and  the  terms  imposed 
by  the  order  and  notice  of  the  election  for  the  subscription 
were  not  complied  with,  and  hence  the  want  of  power.  The 
entire  scope  of  the  bill  is  to  restrain  them  from  being  issued. 

On  the  trial  in  the  court  below,  it  appeared,  from  the  evi- 
dence, that  the  bonds  were  issued  and  delivered  before  the 
writ  was  issued  or  served.  This  we  may  regard  as  clearlvthe 
case,  as  it  appears  from  the  evidence,  and  is  not  contested. 
In  such  a  case,  we  are  at  a  loss  to  perceive  how  we  can  review 
the  decree  of  the  court  below  in  dismissing  the  bill.  In  our 
practice  the  writ  of  injunction  is  only  called  into  use  to  afford 
preventive  relief.  It  is  never  employed  to  give  affirmative 
relief,  or  to  correct  wrongs  and  injuries  already  perpetrated, 
or  to  restore  parties  to  rights  of  which  they  have  been  deprived. 
In  this  case  the  act  sought  to  be  restrained  had  been  done 
before  the  writ  was  issued,  and  to  now  grant  an  injunction 
restraining  the  bonds  from  issuing  would  be  a  useless  act.  It 
could  not  in  the  slightest  degree  benefit  appellants,  and  would 
be  in  every  sense  useless  and  nugatory.  Courts  will  never 
act  unless  there  is  something  upon  which  the  force  of  the  law 
may  act. 
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If  the  defendants,  after  proper  notice  that  the  writ  had 
issued,  or  after  service,  had  proceeded  to  perform  the  forbid- 
den act,  then  the  proper  course  would  have  been  to  proceed 
against  them  for  a  contempt,  and,  upon  conviction,  to  have  fined 
them  for  disobeying  the  process  of  the  court,  and  if  the  cir- 
cumstances required  it,  the  punishment  could  have  been 
extended  to  imprisonment.  But  the  court  would  have  been 
powerless  to  afford  the  relief  of  preventing  the  issue  of  the 
bonds,  when  they  had  already  been  issued  and  delivered. 

The  bonds  having  been  issued,  it  is  useless  in  this  case  to 
investigate  the  question  of  their  validity.  It  is  proper  to  con- 
sider that  question  only  where  a  bill  shall  be  filed  to  cancel 
the  bonds  or  to  restrain  the  collection  of  any  tax  that  may  be 
levied  for  the  payment  of  interest  accruing  thereon,  or  where 
some  other  specific  affirmative  relief  shall  be  sought. 

The  decree  of  the  court  below  must  be  affirmed. 

Decree  affirmed. 


Taeleton  W.  Chiles 
-  v. 

The  Belleville  Nail  Mill  Company. 

Contract — right  to  recover,  where  wrongfully  discharged,  for  unexpired 
time.  Where  a  plaintiff  was  employed  as  book-keeper  for  the  term  of 
one  year,  to  be  paid  $150  per  month  until  the  defendant's  mill  went  into 
operation,  and  $200  per  month  after  that  time,  and  he  was  discharged, 
without  any  sufficient  cause,  before  the  end  of  the  year,  and  paid  his 
wages  up  to  the  time  of  his  discharge :  Held,  in  a  suit  by  him  to  recover 
wages  for  the  unexpired  term,  that  a  verdict  in  favor  of  the  defendant 
was  against  the  law  and  the  evidence. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  by  Tarleton  W.  Chiles, 
against  the  Belleville  Nail  Mill  Company,  to  recover  wages 
as  book-keeper.     The  opinion  states  the  facts. 

Mr.  James  Dill,  Mr.  James  M.  Rotjnteee,  and  Mr.  John 
Mich  an,  for  the  plaintiff  in  error. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  defendant  in  error. 
Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  claims  he  was  employed  by  defendant  as 
book-keeper  for  the  period  of  one  year,  and,  before  the  expira- 
tion of  his  term  of  service,  he  was  discharged  without  any 
reasonable  cause.  It  is  admitted  he  was  paid  for  the  time  he 
actually  labored,  and  being  ready  and  willing  to  perform  his 
contract,  this  suit  is  brought  to  recover  his  wages  for  the 
unexpired  part  of  the  year  after  his  dismissal.  There  is  no 
pretense  that  there  was  any  reasonable  cause  for  discharging 
the  plaintiff.  Some  difficulty  occurred  between  him  and  the 
then  president  of  the  company,  of  a  purely  personal  character, 
in  no  way  connected  with  his  employment,  and  he  was  for 
that  reason  dismissed  from  service. 

The  only  question,  therefore,  in  the  case  is,  whether  there 
was  an  employment  for  a  year.  On  this  point  there  is  no 
conflict  in  the  evidence. 

The  plaintiff  was  at  first  engaged  by  the  month.  Having 
received  an  offer  from  a  company  in  St.  Louis  to  keep  its 
books  by  the  year,  he  notified  the  directors  of  the  defendant 
company  he  could  not  remain  with  them  longer,  unless  he 
was  permanently  employed.  Accordingly,  on  the  20th  day 
of  January,  1870,  he  submitted  to  the  board  of  directors  a 
proposition  in  writing,  in  which  he  proposed  to  keep  the 
books  for  one  year;  and  on  the  same  day  the  board  passed 
the  following  resolution  :  "Resolved,  that  Mr.  T.  W.  Chiles 
be  appointed  a  book-keeper  of  the  company,  and  to  attend 
to  such  other  duties  as  the  board  may  direct,  and  that  he  shall 
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receive  for  his  services,  until  t.he  mill  is  in  operation,  $150 
per  month,  and  after  that  time  $200  per  month;  and  that  Mr. 
McCarty  be  appointed  superintendent,  at  a  salary  of  §1900 
per  annum." 

The  offer  of  the  plaintiff  to  work  a  year  was,  in  fact, 
accepted  by  the  adoption  of  the  resolution.  It  was  obviously 
expected  his  services  would  be  more  valuable  after  the  mill 
was  in  operation.  It  was  uncertain  when  it  would  be  ready, 
and  hence  the  manner  of  fixing  the  compensation. 

The  proposition  of  the  plaintiff  and  the  resolution  of  the 
board  of  directors  must  be  construed  together,  and  when 
that  is  done,  we  can  reach  no  other  conclusion  than  that  it 
was  a  contract  for  an  entire  year.  It  does  not  militate 
against  this  view  that  the  plaintiff's  compensation  was  to  be 
determined  by  monthly  installments.  In  Badgely  v.  Heald, 
4  Gilm.  64,  the  contract  was  to  work  six  months  at  $8  per 
month.  It  was  held  to  be  an  entire  contract,  and  the  party 
having  quit  the  service  of  his  employer  before  the  expiration 
of  the  six  months,  he  was  not  permitted  to  recover. 

The  verdict  of  the  jury  is  against  the  law  and  the  evidence, 
and  the  judgment  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Chief  Justice  Breese:  I  do  not  concur  in  this 
opinion. 


William  P.  Renfkow  et  al. 
v. 
Edwin  Pearce. 

1.  Trust — equity  will  follow  proceeds  of  trust  property.  Where,  after  the 
dissolution  of  a  partnership,  the  goods  of  the  late  firm  are  entrusted  to 
one  of  the  partners  to  be  by  him  converted  into  money  by  sale  at  retail, 
and  with  the  proceeds  pay  the  partnership  debts,  such  partner  becomes  a 
trustee,  and  the  exchanging  of  the  goods  for  land  and  taking  the  title  in 
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his  wife's  name,  is  a  fraudulent  perversion  of  the  trust  property,  and 
equity  will  follow  the  land  thus  acquired  and  subject  it  to  the  debts  of 
the  firm  as  against  any  person  acquiring  the  title  with  notice  of  the  facts, 
or  in  fraud  of  the  rights  of  the  other  partner. 

2.  Same — on  sale,  the  record  should  show  payment  before  confirmation. 
Where  partnership  property  was  sold  under  a  decree  of  court  for  the  pay- 
ment of  the  joint  debts,  and  one  of  the  partners  became  the  purchaser,  it 
was  held  erroneous  to  confirm  the  master's  report  of  sale  when  it  failed  to 
show  that  the  purchaser  paid  to  the  master  the  amount  of  his  bid,  or  the 
payment  of  debts  out  of  the  sum  bid,  as  the  other  partner  was  jointly  in- 
terested in  the  payment  of  the  firm  debts,  and  had  the  right  to  have  the 
record  show  the  payment  of  such  debts,  what  debts,  and  to  what  extent. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county  ; 
the  Hon,  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Pearce,  against  Ren- 
frew, to  subject  a  tract  of  land  to  the  payment  of  partnership 
debts.  The  opinion  states  the  ground  of  the  relief  sought, 
and  the  proceedings. 

Messrs.  Stoker  &  Pate,  for  the  plaintiffs  in  error. 

Mr.  J.  M.  Durham,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

By  the  terms  upon  which  the  co-partnership  between 
Pearce  and  Renfrew  was  dissolved,  Ren  fro  w  was  constituted 
trustee  of  the  goods  of  the  firm  for  the  purpose  of  converting 
them  into  money,  by  sale  at  retail,  and  paying  the  debts  of 
the  firm.  This  being  so,  the  act  of  Renfrew  in  exchanging 
the  goods  for  lands  and  taking  a  conveyance  thereof  to  his 
wife,  was  a  fraudulent  perversion  of  the  trust  property,  be- 
cause the  possession  of  them  had  been  committed  to  him  to 
convert  them  into  money  by  sale  at  retail,  at  a  designated 
place,  and  apply  the  proceeds  as  above  stated.  Equity  will 
therefore  follow  the  property  thus  acquired,  and  subject  it  to 
the  debts  of  the  firm. 
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The  mortgage  by  Ren  fro  w  and  wife  of  these  lands,  to  Dug- 
ger,  followed  by  an  absolute  deed  to  the  latter,  was  evidently 
made  to  defraud  creditors. 

Dugger,  the  brother  of  Renfrow's  wife,  was  security  for 
Renfrow  upon  a  guardian's  bond,  but  the  evidence  does  not 
satisfactorily  show  that  he  had  become  legally  liable  to  pay 
anything  on  account  of  his  suretyship  at  t-he  time  the  mort- 
gage to  him  was  given,  although  it  does  appear  that  he  after- 
wards paid  the  sum  of  $500,  which  seems  to  have  been  a  vol- 
untary payment,  without  showing  a  legal  liability.  However 
this  may  be,  this  was  Renfrow's  individual  liability  or  debt, 
and  Dugger,  if  he  had  notice  of  the  circumstances  under 
which  the  lands  mortgaged  to  him  had  been  acquired,  could 
not  set  up  his  mortgage  against  the  claims  of  the  partnership 
creditors.  We  think,  from  the  circumstances,  he  must  have 
known  how  the  lands  were  acquired  by  Renfrow,  and  he  does 
not  set  up  and  establish  the  defense  of  bona  fide  purchaser  for 
value  without  notice.  The  decree  of  the  court  below,  subject- 
ing the  lands  to  sale  for  the  payment  of  partnership  debts, 
was  therefore  correct,  and  we  affirm  it;  but  the  subsequent 
decretal  order  confirming  the  master's  report  should  be  re- 
versed, for  the  reason  that  the  report  does  not  show  that 
Pearce  ever  paid  to  the  master  the  amount  of  his  bid  on  the 
sale  of  the  lands  under  the  decree,  or  show  what  partnership 
debts  were  paid,  or  to  what  extent,  out  of  the  sum  thus  bid. 
Renfrow  was  jointly  interested  in  the  payment  of  the  debts, 
and  has  a  right  to  have  the  record  show  the  application  of 
the  proceeds  of  the  land  upon  the  debts  of  the  firm,  which 
debts,  and  to  what  extent. 

The  decretal  order  confirming  the  master's  report  must  be 
reversed,  and  the  cause  remanded,  with  directions  to  modify 
the  decree  as  herein  indicated. 

Decree  reversed. 
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Cathakike  McIntosh 

v. 
Maey  L.  Saunders. 

1.  Chancery  practice — preserving  evidence.  Since  the  passage  of  the 
act  allowing  oral  testimony  in  chancery  cases,  it  has  been  held  that  the 
evidence  or  facts  proved  by  it  ought,  as  before,  to  appear  in  the  record ; 
and  that  the  same  may  be  stated  in  the  decree,  in  a  bill  of  exceptions,  in 
a  certificate  of  the  judge,  or  in  a  master's  report. 

2.  Evidence— -finding  of  facts  in  decree.  Where  a  decree  states  that 
proofs  were  heard,  and  then  finds  the  facts,  it  will  be  presumed  that  the 
evidence  justified  the  finding,  unless  the  evidence  is  preserved  in  the  rec- 
ord, and  it  fails  to  prove  the  facts  found. 

3.  Same — how  incorporated  into  record.  It  has  often  been  decided  that 
evidence  can  not  be  incorporated  in  the  record  by  the  clerk  copying  it 
into  the  transcript  and  certifying  it  to  be  a  complete  copy  of  the  evidence 
in  the  case.  And  where,  several  years  after  the  hearing,  the  judge  who 
tried  the  cause,  in  vacation,  without  notice  to  the  opposite  party,  certified 
that  the  transcript  made  by  the  clerk  was  a  complete  copy  of  the  evidence, 
it  was,  on  motion,  stricken  from  the  files  and  not  considered. 

4.  Mistake— proof  required  to  correct  deed  for.  Where  a  bill  in  equity 
was  filed  against  the  heirs  of  the  grantor  in  a  deed,  to  correct  a  mistake 
therein  as  to  the  description  of  the  land,  it  was  held,  that  the  complainant 
was  not  bound  to  make  out  such  a  case  as  would  be  required  of  a  subse- 
quent purchaser  for  a  valuable  consideration,  without  notice  of  a  prior 
conveyance,  to  overcome  the  latter.  The  complainant's  equity  in  such 
a  case  is  superior  to  that  of  the  defendants. 

5.  Limitations — in  case  of  fraud  or  mistake.  In  case  of  fraud  or  mis- 
take, in  equity,  the  statute  of  limitations  will  begin  to  run  from  the  time 
of  the  discovery  of  the  fraud  or  mistake,  and  not  before. 

6.  Stale  claim.  Where  the  party  in  possession  of  land  in  1869,  filed 
a  bill  to  correct  a  mistake  in  the  description  of  the  land  in  a  deed  in  his 
chain  of  title,  which  was  executed  in  1823,  and  it  appeared  that  the  mis- 
take had  been  but  recently  discovered,  it  was  held,  that  the  circumstances 
failed  to  show  any  such  gross  laches  or  delay  in  asserting  the  party's  rights 
as  that  a  court  of  equity  would  refuse  to  interfere. 

Writ  of  Error  to  the  Circuit  Court -of  Jackson  county;  the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 
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This  was  a  bill  in  chancery,  filed  by  Mary  L.  Saunders 
against  Catharine  Mcintosh,  heir  at  law  of  William  Mcin- 
tosh, deceased,  to  correct  a  deed  executed  by  the  latter  in 
1823,  to  one  J.  Richardson.  The  opinion  states  all  the  facts 
necessary  to  an  understanding  of  the  case. 

Messrs.  Hallum  &  Smith,  for  the  plaintiff  in  error. 

Mr.  John  H.  Mulkey,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity,  filed  March  3,  1869,  for  the  cor- 
rection of  an  alleged  mistake  in  a  deed  executed  some  time 
in  the  year  1823,  the  premises  having  been  mistakenly  de- 
scribed as  the  northwest,  instead  of  the  southeast,  quarter  of 
a  certain  section  of  land. 

There  was  a  decree  for  complainant,  and  defendant  brings 
the  record  here  by  a  writ  of  error. 

The  point  which  has  been  chiefly  discussed  by  counsel  for 
plaintiff  in  error,  as  ground  of  error,  is  the  insufficiency  of 
the  evidence  to  support  the  decree. 

This  is  a  question  which  does  not  arise  upon  this  record. 

The  decree  shows  that  the  court  heard  evidence  and  found 
certain  facts.  Those  facts  Ave  regard  as  sufficient  to  sustain 
the  decree.  And  the  finding  of  the  court  as  to  what  facts 
were  proved  by  the  evidence  must  be  taken  as  conclusive. 
There  has  not  been  preserved  in  the  record  the  means  of  test- 
ing the  correctness  of  the  finding  in  this  respect. 

Since  the  passage  of  the  act  allowing  oral  testimony  in 
chancery  cases,  it  has  been  held  that  the  evidence,  or  the  facts 
proved  by  it,  ought,  as  before,  to  appear  in  the  record.  The 
same  may  be  stated  in  the  decree,  in  a  bill  of  exceptions,  in 
a  certificate  of  the  judge,  or  in  a  master's  report.  White  v. 
Morrison  et  cd  11  111.  361;  Ward  v.  Owens  et  al  12  id.  283; 
Smith  v.  Newland,  40  id.  101. 
9— 68th  III. 
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The  decree  need  not  give  the  evidence  in  the  words  of  the 
witnesses,  but  the  facts  proved.  Moore  et  al.v.  School  Trustees, 
19  111.  83;    Walker  v.  Carey,  53  111.  470. 

AVhere  the  decree  states  that  proofs  were  heard,  and  then 
finds  the  facts,  it  will  be  presumed  that  the  evidence  justified 
the  finding,  unless  the  evidence  appears  in  the  record,  and  it 
fails  to  prove  the  facts  found.  Cooley  v.  Scarlett,  38  111.  316 
Preston  v.  Hodgen,  50  id.  56;  Walker  v.  Carey,  supra;  Mauch 
v.  Mauck,  54  id.  281. 

To  enable  the  party  dissatisfied  with  the  finding  to  question 
its  correctness,  he  should  preserve  the  evidence  in  a  certificate. 
Moore  et  al.  v.  School  Trustees,  supra,;    Walker  v.  Carey,  supra. 

The  transcript  of  the  record  in  this  case  made  by  the  clerk 
contains  certain  evidence  which  the  clerk  certifies  to  be  a  com- 
plete copy  of  the  evidence  in  the  case.  It  has  been  often 
decided  by  this  court  that  such  matter  can  not  be  incorporated 
in  the  record  in  that  mode. 

On  the  tenth  day  of  January,  1873,  almost  four  years  sub- 
sequent to  the  entry  of  the  decree,  in  vacation,  and  without 
notice  to  the  opposite  party,  so  far  as  appears,  there  was 
obtained  from  the  circuit  judge  who  heard  the  cause  below, 
his  certificate  that  the  transcript  made  by  the  clerk  was  a  com- 
plete copy  of  the  evidence,  etc.,  in  the  cause.  On  motion  of 
the  defendant  in  error,  this  certificate  of  the  judge  was 
stricken  from  the  files  previous  to  the  submission  of  the  cause, 
and  so  does  not  appear  in  the  record,  and  is  not  to  be  consid- 
ered . 

The  evidence  in  the  cause,  then,  has  not  been  preserved  in  the 
record,  there  being  no  other  attempted  mode  of  preserving  it 
than  as  above.  That  being  the  case,  the  finding  in  the  decree 
of  the  facts  proved  by  the  evidence  must  be  held  conclusive, 
as  there  appears  nothing  showing  it  to  have  been   erroneous. 

It  is  insisted  that  the  bilhand  proofs  should  make  out  such 
a  case  in  all  particulars  as  to  meet  the  several  requirements 
which  are  laid  down  as  essential  to  the  validity  of  the  plea 
by  a   defendant  of  a  purchase   for  a  valuable   consideration 
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without  notice.  That  is  a  case,  the  interposition  of  such  a 
plea,  where  an  equity  in  the  complainant  is  sought  to  be 
repelled  by  the  defense  of  an  equal  equity  on  the  part  of  the 
defendant.  We  do  not  perceive  the  application  of  the  doc- 
trine to  this  case.  Certainly  no  such  stringency  of  proof,  as 
supposed,  is  required.  This  suit  is  against  the  heirs  of  the 
grantor  who  made  the  deed  sought  to  be  corrected.  There 
is  no  countervailing  equity  in  the  case.  The  bill  and  facts 
found  make  out  a  case  of  a  mistake  in  a  deed  executed  upon 
the  purchase  of  a  tract  of  land  of  which  complainant  is  in 
possession  under  the  purchase.  This  shows  an  equity  supe- 
rior to  that  of  the  defendant,  which  is  enough.  1  Story  Eq. 
Jur.  sec.  176. 

It  is  insisted  that  relief  should  be  refused  because  of  the 
staleness  of  the  claim,  and  gross  laches  in  instituting  the  suit. 

It  is  true  that  a  considerable  time  has  elapsed  since  the 
making  of  the  deed,  but  this  objection  seems  to  be  met  by 
the  circumstance  of  the  recent  date  of  the  discovery  of  the 
mistake. 

In  cases  of  fraud  or  mistake,  the  Statute  of  Limitations 
will  begin  to  run  from  the  time  of  the  discovery  of  such  fraud 
or  mistake,  and  not  before.     2  Story  Eq.  Jur.  sec.  1521a. 

We  do  not  think  the  circumstances  of  this  case  show  any 
such  gross  laches  in  prosecuting  rights,  or  long  and  unreason- 
able acquiescence  in  the  assertion  of  adverse  rights,  as  that  a 
court  of  equity  should  refuse  to  interfere. 

As  before  intimated,  from  the  facts  found  by  the  court  as 

proved  by  the  evidence,  we  regard  the  decree  as  right,  and  it 

must  be  affirmed. 

Decree  affirmed. 
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Jonathan  Chestnutwood  et  al. 

V. 

Alexander  Hood  et  al. 

1.  Municipal  subscription — right  to  enjoin.  The  right  of  a  citizen 
and  tax-payer  of  a  county  to  maintain  a  bill  in  equity  to  restrain  those 
who  represent  the  corporate  authority  of  the  county  from  issuing  its 
bonds  without  the  sanction  of  law,  can  not  at  this  day  be  seriously  ques- 
tioned. 

2.  Same — statute  authorizing,  construed  in  respect  to  majority  in  favor  of. 
A  statute  authorizing  a  corporate  subscription  in  aid  of  a  railroad  enter- 
prise, provided  that  no  subscription  should  be  made  or  bonds  issued  un- 
less a  majority  of  all  the  legal  voters  of  the  county  should  vote  for  the 
same,  at  an  election  to  be  ordered,  and  declared  that  a  majority  of  legal 
voters  at  any  such  election  should  be  held  as  a  majority  of  the  legal 
voters.  Under  this  statute,  an  election  on  the  question  of  corporate  sub- 
scription was  ordered  at  the  same  time  with  the  regular  election  of  county 
officers,  at  which  3210  votes  were  cast.  There  were  1278  votes  cast  in- 
favor  of  subscription,  and  1275  against  the  same:  Held,  that  a  majority  of 
those  voting  upon  the  question  submitted  was  not  sufficient  to  authorize 
the  subscription,  but  that  a  majority  of  all  those  voting  at  the  election 
should  vote  in  favor  of  the  same,  was  necessary. 

3.  If  a  special  election  had  been  called  upon  the  question  of  subscrip- 
tion, then  it  seems  that  the  returns  of  the  election  officers  of  the  votes  on 
that  question,  under  such  a  law,  would  govern. 

4.  Construction  of  statutes — when  a  strict  construction  prevails.  It 
is  a  well  settled  rule  of  construction,  that  statutes  extending  the  powers 
of  corporations,  or  increasing  the  burdens  of  taxation,  must  be  strictly 
construed. 

Appeal  from  the  Circuit  Court  of  Randolph  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  suit  in  equity,  instituted  in  the  circuit  court  of 
Randolph  county,  by  Jonathan  Chestnutwood,  Edmond  Me- 
nard, and  one  hundred  and  ninety  others,  all  citizens  and  tax 
payers  of  that  county,  to  restrain  the  delivery  of  certain  bonds 
of  the  county  to  the  Cairo  and  St.  Louis  Railroad  Company. 

It  is,  among  other  things,  alleged  in  the  bill,  that  the  Cairo 
and  St.  Louis  Railroad  Company  are  acting  and   claim  to  be 
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incorporated  by  virtue  of  two  acts  of  the  General  Assembly 
— one  approved  February  16,  1865,  and  the  other,  an  amend- 
atory act  thereof,  in  force  in  the  year  1869 — for  the  purpose 
of  constructing  and  equipping  a  railroad  from  Cairo,  through 
Randolph  county,  to  a  point  opposite  the  city  of  St.  Louis  ; 
that  the  county  court  of  Randolph  county  was  induced,  by 
the  fraudulent  representations  and  conduct  of  that  company, 
to  order  an  election  by  the  legal  voters  of  the  county,  to  be 
held  at  the  same  time  that  the  regular  election  for  county 
officers  was  held,  in  November,  1869,  to  determine  whether 
said  county  should  subscribe  to  the  capital  stock  of  said  rail- 
road company,  to  aid  in  the  construction  of  its  road — such 
subscription  to  be  payable  in  the  bonds  of  said  county,  issued 
under  the  following  provisions  and  restrictions,  viz:  "Provi- 
ded, that  the  line  of  said  railroad  shall  enter  the  county  at  or 
near  the  town  of  Red  Bud,  a  depot  being  established  within 
the  corporate  limits  of  said  town,  then,  on  a  route  to  be  se- 
lected by  the  company  building  the  same,  to  a  point  within 
the  corporate  limits  of  the  city  of  Sparta,  thence  to  the  county 
line,  on  such  route  as  said  company  may  select:  And  be  it 
further  provided,  that  the  amount  of  said  bonds  or  subscrip- 
tion shall  not  exceed  $5000  per  mile  for  each  mile  of  said 
railroad  constructed  within  the  county,  and  in  the  aggregate 
shall  not  exceed  $160,000  :  And  be  it  further  provided,  that  no 
bonds  shall  be  issued  or  liabilities  of  the  county  in  any  way 
incurred,  until  at  least  five  miles  of  said  railroad  within  the 
limits  of  Randolph  county  shall  be  finished  and  in  running 
order,  when  it  shall  be  the  duty  of  the  county  court  to  issue 
the  bonds  of  said  county,  and  deliver  over  the  same  to  the 
president,  directors  and  company  building  said  railroad,  the 
sum  of  $25,000  in  said  bonds,  having  not  less  than  ten  or 
more  than  twenty  years  to  run  to  maturity,  and  bearing  in- 
terest at  a  rate  not  to  exceed  eight  per  cent  per  annum,  pay- 
able semi-annually,  at  the  city  of  Springfield,  Illinois,  or  at 
such  other  point  as  may  be  designated  in  such  bonds;  and  in 
like  manner  shall    bonds  be   issued   and    delivered  for  each 
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succeeding  five  miles  of  said  road,  when  finished  and  in  run- 
ning order,  until  the  limit  of  $100,000  has  been  reached,  or 
until  said  road  shall  be  finished  to  the  county  line  ;"  that  the 
proposition  of  aiding  in  the  construction  of  said  road  was 
voted  upon  by  the  voters  of  the  different  election  precincts 
throughout  said  county,  at  the  time  indicated  in  said  order, 
to-wit :  on  the  second  day  of  November,  A.  D.  1869;  that 
at  said  election  there  were  cast  in  all  the  precincts  of  said 
county  the  total  number  of  3210  legal  votes,  and  that  there 
were  cast  in  favor  of  subscribing  stock,  as  indicated  in  said 
order,  the  number  of  1278  votes,  and  that  there  were  cast 
against  subscribing  stock  as  aforesaid  the  number  of  1275 
votes;  that  at  the  time  said  election  was  held,  there  were  re- 
siding in  said  county  the  number  of  "3800  legal  voters  who 
were  entitled  to  vote  ;"  that  the  said  county  court,  consisting 
of  Alexander  Hood,  county  judge,  and  John  Wilson  and 
Philip  Wehrheim,  associate  justices,  with  John  R.  Shannon, 
county  clerk,  was,  on  the  loth  day  of  August,  A.  D.  1871, 
again  convened  in  special  session  for  the  adjourned  transac- 
tion of  county  business,  "when  the  said  Cairo  and  St.  Louis 
Railroad  Company,  by  its  agents  and  attorneys,  appeared  be- 
fore said  court  and  claimed  that  the  proposition  voted  upon 
by  the  voters  of  said  county  at  said  election,  authorizing  said 
court  to  subscribe  stock,  as  indicated  in  said  order  of  election, 
had  carried  ;"  that  they  insisted  on  the  court  to  subscribe  said 
stock,  and  that  said  agents  and  attorneys,  to  remove  the 
doubts  entertained  by  the  court  as  to  their  authority  under 
the  law  to  subscribe  said  stock  upon  the  vote  cast  at  said  elec- 
tion, "represented  to  said  court  that  it  ought,  at  least,  to 
subscribe  said  stock,  and  thereby  put  it  within  the  power  of 
said  company  to  test  the  fact  whether  or  not  said  proposition 
had  been  carried ;  that  the  court,  in  taking  this  step,  would 
not  and  could  not  waive  or  prejudice  any  of  the  legal  rights 
of  the  county  to  test  the  matter  in  the  future,  by  suits  or  oth- 
erwise;" that  said  court,  through  the  fraud  and  imposition 
of  the  agents  of  said  company,  made  an  order,  subscribing  to 
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its  capital  stock  $5000  per  mile,  for  each  mile  of  its  railroad 
to  be  constructed  within  the  county,  not  exceeding,  in  the 
aggregate,  $160,000,  and,  for  the  purpose  of  paying  the  sub- 
scription, directing  that  bonds,  in  the  sum  of  $1000  each, 
amounting  in  the  aggregate  to  the  sura  of  $160,000,  be  issued 
and  delivered  to  the  said  company,  upon  the  conditions  upon 
which  it  is  claimed  said  bonds  were  authorized  by  said  elec- 
tion to  be  issued,  payable  in  twenty  years,  at  eight  per  cent 
interest,  etc. 

And.it  is  also  charged  in  the  bill,  that  said  company  are 
pretending  to  construct  their  road  through  said  county,  etc., 
and  that  the  county  court  will  issue  and  deliver  said  bonds 
to  it  as  fast  as  each  successive  five  miles  of  said  road  is  fin- 
ished in  said  county;  that  if  the  bonds  should  be  delivered 
to  said  company,  they  would  at  once  be  negotiated,  making 
it  both  difficult  and  expensive  for  the  county  to  avoid  their 
payment;  that  said  action  of  the  court  would  be  injurious 
to  the  financial  interests  of  the  county,  depreciate  the  value 
of  real  estate  therein,  and  increase  the  general  burden  of 
taxation. 

The  prayer  of  the  bill  is  for  an  injunction  against  the  de- 
livery of  the  bonds  or  any  evidences  of  indebtedness  binding 
or  assuming  to  bind  the  county,  to  or  on  behalf  of  the  said 
railroad  company. 

There  are  also  other  allegations  of  errors  and  irregularities 
in  the  mode  of  submitting  the  questions  voted  upon,  in  the 
organization  of  the  company,  and  in  the  manner  of  construct- 
ing the  road,  which,  in  the  view  of  the  case  taken  by  the 
court,  are  unimportant. 

The  court  below  sustained  a  demurrer  to  the  bill,  and  dis- 
missed it  for  the  want  of  equity. 

Mr.  William  H.  Underwood,  and  Mr.  Wm.  Haetzell, 
for  the  appellants. 

Messrs.  G.  &  G.  A.  Kxeener,  and  Mr.  R.  M.  Davis,  for 
the  appellees. 
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Mr.  Justice  Scholfieed  delivered  the  opinion  of  the  Court: 

The  only  question  raised  by  the  errors  assigned  is,  was  the 
demurrer  to  the  bill  properly  sustained  ? 

The  right  of  a  citizen  and  tax-payer  in  a  county  to  main- 
tain a  bill  in  equity  to  restrain  those  who  represent  the  cor- 
porate authority  of  the  county  from  issuing  its  bonds  with- 
out the  sanction  of  law,  can  not,  at  this  day,  be  seriously 
questioned.  It  is  amply  sustained,  both  by  principle  and 
precedent.  Dillon  on  Mun.  Corp.  682,  sees.  731,  732  and 
733  ;  High  on  Injunctions,  462,  sees.  783  and  784.  This 
court  has  repeatedly  acted  upon  and  recognized  the  correct- 
ness of  the  principle.  Prettyman  v.  The  Supervisors  of  Tazewell 
Co.  19  111.  406  ;  Harding  v.  R.,  R.  I.  and  St.  L.  R.  R.  Co. 
65  111.  90;  Schall  et  al.  v.  Bowman  et  al.  62  111.  321. 

It  only  remains  to  determine  whether  the  facts  alleged  in 
the  bill  show  that  the  bonds  enjoined  are  not  authorized  by 
law. 

The  first  section  of  the  "Act  to  amend  'an  act  to  incorpo- 
rate the  Cairo  and  St.  Louis  Railroad  Company/  in  force 
April  15,  1869,"  after  authorizing  towns,  cities  and  counties 
to  subscribe  for  and  take  stock  in  that  company,  or  make  a 
donation  in  aid  of  the  construction  of  its  road,  to  issue  bonds 
in  payment  thereof,  and  to  levy  a  tax  for  the  payment  of  the 
bonds  or  donation,  contains  these  provisos  :  "Provided,  that 
no  such  subscription  or  donation  shall  be  made,  no  such 
bonds  shall  be  issued,  and  no  such  tax  shall  be  levied,  unless 
a  majority  of  the  legal  voters  of  said  town,  city,  county  or 
township  shall  vote  for  the  same,  at  an  election  to  be  held 
under  the  order  of  the  corporate  authorities  in  cases  of  towns 
and  cities,  and  of  the  county  court  in  cases  of  counties,  or  su- 
pervisors of  townships,  as  is  now  provided  for  by  law  or  as 
may  be  hereinafter  provided  .for  :  And  provided,  further,  that 
a  majority  of  legal  voters  at  any  such  election  shall  be  held  as 
a  majority  of  the  legal  voters  of  any  such  township,  town, 
city  or  county,  and  that  the  questions  of  making  a  subscription 
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or  donation,  of  issuing  bonds  and  levying  taxes  may  be 
submitted  as  one  question  or  as  separate  questions  at  such 
election,  and  either  or  all  of  said  questions  may  be  submitted 
to  an  election,  at  any  time,  in  the  discretion  of  the  parties 
authorized  to  call  such  election — thirty  days'  notice  of  such 
election  to  be  given,  as  in  case  of  county  elections."  Private 
Laws  of  1869,  vol.  3,  256. 

It  is  contended  by  counsel  for  appellees,  that,  by  a  fair 
construction  of  this  language,  a  majority  of  those  voting  upon 
the  question  submitted,  is  a  majority  of  legal  voters  at  such 
election.     We  are  unable  to  concur  in  this  view. 

The  manifest  purpose  of  the  Legislature  in  the  enactment 
of  these  provisos  was,  to  protect  tax-payers  from  the  imposi- 
tion of  the  proposed  burdens,  unless  a  majority  of  the  legal 
voters  of  the  town,  city,  county  or  township  whose  subscrip- 
tion or  donation  is  desired  shall  authorize  them  by  an  affirm- 
ative vote,  and  to  provide  a  reasonably  accurate,  and,  at  the 
same  time,  feasible  mode,  by  which  to  ascertain  such  majority. 

We  think  the  case  is  sufficiently  analogous,  in  principle,  to 
the  case  of  the  People  v.  Wiant,  48  111.  264,  to  be  governed 
by  the  rule  there  announced.  The  first  proviso  is  substan- 
tially the  same  as  the  language  of  the  statute,  which  followed 
the  language  of  the  constitution,  relating  to  the  removal  of 
the  county  seat  of  DuPage  county  ;  and  the  second  proviso 
prescribes,  practically,  the  same  means  to  ascertain  the  ma- 
jority of  the  legal  voters  which  was  there  prescribed,  by 
construction,  as  being  the  most  reasonable  method  to  attain 
that  result. 

In  that  case  it  was  said  by  this  court:  "It  is  not  the  vote 
cast  upon  that  single  question  that  is  to  govern,  where  it  oc- 
curs at  any  other  election  held  at  the  same  time  ;  but  it  must 
appear  that  a  majority  of  all  the  votes  cast  at  that  election 
were  in  favor  of  removal.  Where  there  is  no  other  election 
held  at  that  time,  the  returns  of  the  officers  of  votes  on  that 
question  will  govern."  * 
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In  this  case  the  averment  in  the  bill  is,  that  the  question 
was  submitted,  to  be  determined   bv  the  le^al  voters  of  the 

J  V  ~ 

county,  at  the  regular  election  for  county  officers,  in  Novem- 
ber. 1869.  This  was  but  one  entire  election.  Although 
several  questions  were  then  voted  upon,  no  voter  was  entitled 
to  vote  more  than  one  time,  nor  was  he  allowed  to  cast  more 
than  one  ballot.  Neither  separate  ballot  boxes  nor  poll  books 
were  kept  for  the  different  questions  voted  upon.  Whether 
the  voter  at  the  election  was  voting  on  one  or  all  of  the  ques- 
tions submitted,  could  only  be  determined  by  reading  his 
ballot;  but  a  person  voting  a  blank  ballot,  or  for  or  against 
a  part  of  the  questions  submitted,  would  be  a  voter  at  such 
election,  and  his  name  would  go  on  the  poll  books  as  such, 
precisely  the  same  as  the  person  who  voted  upon  every  ques- 
tion, for  it  could  not  be  pretended  that  the  right  of  an  indi- 
vidual to  vote,  or  the  fact  of  his  having  voted  at  an  election, 
is  to  be  determined  by  what  he  shall  vote  for.  Those,  there- 
fore, were  voters  at  the  election,  who  gave  in  their  ballots  in 
the  usual  way,  without  regard  to  what  or  whether  any  pre- 
ference was  expressed  by  the  ballot  on  the  different  questions 
to  be  determined  by  the  election.  A  majority  of  those  voting 
on  a  particular  question  would  be  determined  by  the  ballots, 
but  a  majority  of  those  voting  at  the  election  would  be  de- 
termined by  the  poll  books,  showing  the  names  and  numbers 
of  those  voting. 

It  is  argued  by  counsel,  that  Holcomb  v.  Davis,  56  111.  413, 
is  analogous  to  this  case,  and  sustains  the  position  contended 
for  by  appellees.     We  do  not  think  so. 

The  question  in  that  case  was,  whether  the  stock  law  had 
been  adopted  at  an  election  held  for  that  purpose.  It  is  there 
shown  that  the  ninth  section  of  that  law  declares,  if  a  majority 
of  all  the  votes  cast  in  the  county  are  in  favor  of  adopting 
the  law,  then  the  law  shall  be  and  continue  in  full  force;  and 
that  the  tenth  section  declares,  in  case  a  majority  of  the  votes 
cast  are  against  the  adoption  of  the  law,  the  county  court 
shall  have  power,  at  any  subsequent  regular  term,  to  submit 
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the  same  question  to  the  voters  of  the  county.  An  affirmative 
and  negative  vote  are  both  required.  And  this  court,  in 
order  to  give  effect  to  both  sections,  held  that  the  true  con- 
struction of  the  sections,  when  considered  together,  only 
requires  a  majority  of  the  votes  cast  on  the  question,  to  give 
force  to  the  law. 

But  in  this  case  no  negative  vote  is  required — no  further 
action  is  to  be  taken  by  the  county  court,  in  the  event  that  a 
majority  of  the  legal  voters  at  the  election  shall  not  vote  for 
the  subscription.  An  affirmative  vote,  which  shall  be  a  ma- 
jority of  the  legal  voters  at  the  election,  is  required  to  author- 
ize the  subscription,  and  without  it,  no  subscription  can  be 
lawfully  made.  Had  the  Legislature  intended  that  a  majority 
of  those  voting  upon  the  question  should  be  sufficient,  we  are 
unable  to  conceive  why  it  was  not  so  said  in  the  act. 

It  is  a  well  settled  rule  of  construction,  that  statutes  ex- 
tending the  powers  of  corporations,  or  increasing  the  burdens 
of  taxation,  must  be  strictly  construed.  The  wisdom  of  this 
rule  can  not  be  questioned.  Recent  experience  demonstrated 
the  necessity  of  even  limiting  the  powers  of  the  Legislature 
very  materially  in  the  enactment  of  such  laws,  and  it  was 
accordingly  done  by  a  provision  of  the  constitution. 

This  law  must  be  enforced  as  it  is  written  ;  and  as  it  ap- 
pears by  the  bill  that  there  were  cast,  in  the  different  precincts 
of  the  county,  at  the  election,  3210  legal  votes,  and  in  favor 
of  the  subscription  only  1278  votes,  those  representing  the 
authority  of  the  county  had  no  power  to  make  the  subscrip- 
tion, and  consequently  can  not  issue  or  deliver  the  bonds  of 
the  county  for  its  payment.  The  demurrer  to  the  bill  should 
have  been  overruled,  and  the  defendants  allowed,  if  they 
thought  proper,  to  answer. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 
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James  McHaney  et  al. 

v. 

The  Teustees  of  Schools,  etc. 

1.  School  treasurer — duty  to  present  note  against  estate.  Where  the 
principal  debtor  to  the  school  fund  of  a  township  dies,  it  is  the  duty  of 
the  township  treasurer  to  present  the  claim  against  his  estate  for  allow- 
ance,  if  clue,  without  an  order  from  the  trustees  of  schools,  and  for  a  neg- 
lect to  discharge  such  duty  he  is  liable  to  the  trustees  on  his  official  bond. 

2.  Same — measure  of  recovery  for  failure  to  have  claim  allowed  against 
estate.  Where  the  principal  in  a  note  to  the  trustees  of  schools  dies,  and 
the  treasurer  neglects  to  present  the  same  for  allowance  against  his  estate, 
in  an  action  on  the  treasurer's  bond,  where  it  does  not  appear  but  that  the 
sureties  are  solvent,  or  that  the  debt  is  lost,  no  more  than  nominal  dam- 
ages can  be  recovered. 

3.  Statute — rule  as  to,  whether  retrospective.  The  general  rule  is,  that 
a  statute  operates  in  faturo  only,  and  that  it  will  not  be  construed  to  affect 
past  transactions.  A  retrospective  effect  will  not  be  given  to  it  unless  it 
clearly  appears  that  such  was  the  intention  of  the  legislature. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  the  plaintiffs  in  error. 

Mr.  D.  C.  Jones,  and  Mr.  W.  W.  Willard,  for  the  defend- 
ants in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court:   . 

This  was  an  action  of  debt,  brought  in  the  circuit  court  of 
Marion  county,  by  The  Board  of  Trustees  of  Schools  against 
James  McHaney  and  Britton  Smith,  upon  the  official  bond 
of  McHaney.  By  agreement  a  jury  was  waived,  a  trial  was 
had.  and  judgment  rendered  by  the  court  in  favor  of  plaintiff 
for  penalty  of  bond,  §4000,  to  be  discharged  on  payment  of 
the  damages,  $69.92.  The  defendants  bring  the  case  to  this 
court  by  writ  of  error. 
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By  the  agreed  state  of  facts,  as  shown  by  the  record,  it 
appears  that  James  McHaney  was,  on  the  15th  day  of  April, 
1867,  appointed  treasurer  of  schools  in  township  three  north, 
range  two  east,  in  Marion  county,  and  gave  bond,  with  Brit- 
ton  Smith  and  S.  J.  Boring  as  sureties;  that  while  he  was 
treasurer  a  note  came  into  his  hands,  as  such,  for  $55,  dated 
October  1st,  1866,  due  in  12  months,  with  interest,  against 
James  H.  Dorris,  John  Wright  and  Britton  Smith,  payable  to 
the  trustees;  that  James  H.  Dorris  was  the  principal  maker 
of  the  note,  and  the  other  two  signers  wTere  his  sureties;  that 
James  H.  Dorris  died  June  20th,  1S68,  and  on  the  17th  of 
August,  1868,  Wm.  C.  Dorris  was  appointed  administrator  of 
his  estate  ;  that  the  day  fixed  for  adjustment  of  claims  against 
the  estate  was  the  13th  of  January,  1869;  that  James  McHa- 
ney did  not  appear  and  have  the  note  probated  and  allowed 
against  the  estate  on  that  day,  or  at  any  other  time;  that  after 
the  death  of  Dorris,  his  administrator  paid  the  interest  on  the 
note  to  McHaney. 

On  the  29th  of  April,  1870,  Thomas  Allmon  was  appointed 
treasurer  of  schools,  as  successor  to  McHaney,  to  whom  he 
delivered  over  this  note  and  all  books,  papers,  etc.,  belonsrino- 
to  the  office;  that  there  was  no  order  made  by  the  trustees  of 
schools,  while  McHaney  wras  in  the  office,  that  the  note 
against  Dorris  should  be  collected  or  further  secured. 

It  is  claimed  by  the  defendants  in  error  that  it  was  the  dutv 
of  McHaney,  the  treasurer,  to  present  this  note  on  the  dav 
appointed  by  the  administrator  for  the  adjustment  of  claims, 
and  have  it  allowed  against  the  estate  of  James  H.  Dorris. 
There  can  be  no  doubt  but  it  was  the  duty  of  the  treasurer  to 
have  appeared  and  had  the  claim  allowed  on  the  day  appointed 
for  the  adjustment  of  claims,  under  section  60  of  Gross'  Stat- 
utes, page  702. 

It  is  also  claimed  that,  on  failure  of  the  treasurer  to  per- 
form the  duties  enjoined  on  him  by  law,  he  is  liable  to  the 
trustees  in  an  action  on  his  official  bond.  This  is  no  doubt 
true,  under  section  64,  page  703,  Gross,  but  the  main  question 
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in  this  case  is.  while,  technically,  the  trustees  had  a  right  of 
notion  on  the  official  bond  of  the  treasurer,  what,  in  law,  in 
this  case,  can  plaintiffs  recover? 

There  is  no  evidence  in  the  record  to  show  that  there  has 
been  any  loss  to  the  trustees  on  account  of  the  treasurer  foil- 
ing to  have  the  note  probated.  There  is  nothing  to  show  that 
a  single  dollar  could  or  would  have  been  collected  by  hav- 
ing the  note  allowed.  It  does  not  appear  that  the  securities  on 
the  note  have  become  insolvent.  No  damage  or  loss  what- 
ever is  shown  by  the  failure  of  the  treasurer  to  discharge  his 
d  uty. 

It  is  stated  in  the  brief  of  plaintiffs  in  error  that  in  this  case 
it  is  sought  to  make  the  defendants  liable  for  the  full  amount 
of  the  Dorris  notes,  under  an  act  passed  March  4th,  1869,  on 
page  684,  section  9,  Gross.  This  statute  requires  the  pavee 
of  a  note,  on  the  death  of  the  principal  maker,  where  there 
are  sureties,  to  present  the  note  for  probate  within  two  years 
after  the  granting  of  letters  of  administration,  and  on  failure 
to  do  so,  provides  that  the  sureties  are  released. 

This  statute  has  no  application  to  this  case.  The  note 
against  Dorris  was  due  on  the  1st  day  of  October,  1867.  Dor- 
ris died  in  1868;  and  the  time  fixed  by  his  administrator  to 
adjust  claims  against  his  estate  was  on  the  13th  of  January, 
1869.  The  foregoing  law  was  not  passed  until  March  4th, 
1869. 

This  statute  can  have  no  effect  on  the  note  against  Dorris, 
which  was  in  the  hands  of  the  treasurer.  The  general  rule 
is.  a  statute  is  to  operate  in  futuro  only,  and  will  not  be  con- 
strued to  affect  past  transactions.  A  retrospective  effect  will 
not  be  given  it  unless  it  clearly  appears  that  such  was  the 
intention  of  the  Legislature.  Thompson  v.  Alexander,  11  111, 
54. 

We  can  see  no  reason  why  the  sureties  are  not  still  liable 
on  this  note,  and  as  no  loss  or  damage  has  occurred  on  account 
of  the  failure  of  the  treasurer  to  present  the  note  for  allowance 
on  the  day  set  for  the  presentation  of  claims,  the  judgment  of 
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the  circuit  court  was  wrong  in  finding  the  damages  at  the 
amount  of  the  note  and  interest.  The  plaintiff  was  only  en- 
titled to  recover  nominal  damages. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


William  P.  "Wallace  et  al. 

V. 

Sidney  B.  Espy. 

Judgment — against  one  not  a  party.  It  is  erroneous  to  render  judg- 
ment against  a  person  not  a  party  to  the  suit,  for  the  costs  of  the  suit,  and 
award  an  execution  thereon. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin  county; 
the  Hon.  A.  D.  Duff,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Henry  W. 
Goodrich,  against  Sidney  B.  Espy,  to  recover  the  possession 
of  a  horse,  which  the  plaintiff,  in  his  affidavit  for  the  writ, 
stated  belonged  to  William  P.  Wallace  and  Frank  Ringel.  A 
trial  was  had  by  the  court  without  a  jury,  who  found  the  issues 
for  the  defendant,  and  awarded  a  return  of  the  property, 
and  rendered  judgment  against  Wallace  and  Ringel  for  $25 
damages,  and  costs  of  the  suit,  and  awarded  an  execution 
therefor.  Wallace  and  Ringel  bring  the  case  to  this  court 
by  writ  of  error. 

Mr.  Alfred  C.  Duff,  and  Mr.  James  M.  Gregg,  for  the 
plaintiffs  in  error. 

Messrs.  Youngblood  &  Barr,  for  the  defendant  in  error. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

The  only  question  presented  by  this  record  which  we  have 
deemed  necessary  to  consider,  is,  can  a  judgment  be  rendered 
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against  persons  for  costs  who  were  not  parties  to  the  suit? 
Both  reason  and  authority  answer  in  the  negative. 

Wallace  and  Ringel  were  not  parties  to  this  action,  yet  a 
judgment  is  rendered  against  them,  by  name,  for  the  costs  of 
the  suit,  and  execution  awarded.  On  this  judgment  &  fieri  facias 
could  issue,  and  be  executed  by  the  sheriff,  to  their  loss  and 
detriment.     No  power  could  prevent  it. 

The  judgment  is  reversed  and  the  cause  remanded,  with 

directions  to  enter  judgment  against  Goodrich,  the  plaintiff 

in  the  action,  for  the  costs,  and  award  execution  against  him 

for  the  same. 

Judgment  reversed. 


The  St.  Louis  and  Southeastern  Railway  Co. 

v. 
Jacob  Tetees. 

1.  Continuance — on  the  ground  of  absence  of  attorney  as  amember  of  the 
General  Assembly.  In  support  of  a  motion  for  a  continuance,  the  plaintiff 
filed  an  affidavit  that  the  principal  attorney  in  the  case  was  employed  as 
such  before  he  was  elected  to  the  Senate  of  the  State,  of  which  he  was 
then  a  member;  that  he  was  absent  at  Springfield  in  the  discharge  of  his 
duty  as  such  Senator,  and  that  the  presence  of  such  attorney  was  neces- 
sary to  a  full,  fair  and  proper  trial  of  the  case :  Held,  that  the  affidavit 
brought  the  case  clearly  within  the  statute,  and  that  it  was  error  to  icfuse 
the  continuance. 

2.  Same — statute  relating  to,  construed.  The  46th  section  of  the  act  of 
February  22, 1872,  relating  to  continuances  where  the  attorney  is  engaged 
as  a  member  of  the  General  Assembly,  does  not  repeal  the  prior  law  allow- 
ing exceptions  to  be  taken  to  the  decisions  of  the  court  in  overruling 
motions  for  continuance.  The  word  "may"  "in  the  latter  clause  of  the 
statute  of  1872,  is  construed  to  mean  "must."''' 

3.  Same — agreement  to  try  cause  at  a  term  does  not  estop  party  from  ask- 
ing a  continuance.  Where  it  was  agreed,  on  tlie  changing  of  the  venue  of 
a  cause,  that  it  should  be  tried  at  the  next  term  of  the  court,  it  was  held, 
that  this  did  not  estop  the  party  from  claiming  a  continuance  for  good 
cause. 
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4.  Right  of  way — damages — evidence  as  to.  As  the  design  of  the  law 
is  to  fully  compensate  a  party  for  all  injury  he  may  sustain  by  reason  of 
the  appropriation  of  his  land  for  railroad  purposes,  and  which  shall  grow 
out  of  or  be  occasioned  by  the  location  and  use  of  the  road,  evidence  as 
to  the  danger  of  killing  stock,  and  the  danger  of  the  escape  of  fire  by  re  a- 
son  of  the  construction  of  the  road,  is  proper  to  be  considered  by  the  jury. 
Such  damages  are  as  much  proximate  as  those  growing  out  of  the  dan- 
ger and  inconvenience  of  crossing  the  road  from  one  part  of  the  farm  to 
another. 

5.  Same — right  to  damages  not  dependent  upon  proof  of 'title.  On  the 
assessment  of  damages  for  right  of  way,  under  the  act  of  1852,  the  land 
owner  is  not  bound  to  prove  title  to  entitle  him  to  compensation  and  dam- 
ages. By  instituting  the  proceeding  against  the  defendant,  the  petitioner 
admits  his  ownership. 

6.  Same—; judgment  and  award  of  execution.  Where  a  corporation,  seek- 
ing to  condemn  lands  for  a  right  of  way,  has  not  taken  possession  and 
used  the  land  when  the  trial  and  assessment  of  compensation  and  dama- 
ges are  had,  it  is  erroneous  to  render  a  judgment  awarding  an  execution 
for  its  collection ;  but  if  the  company  has  taken  possession  and  is  in  the 
occupancy  of  the  land,  then  such  a  judgment  is  proper. 

7.  Same — order  of  court  does  not  confer  right,  but  only  the  payment.  Un- 
der the  statute,  it  is  the  payment  of  the  money  found  by  the  jury,  and  not 
the  order  of  the  court,  that  confers  the  right  of  way.  Such  order,  with 
evidence  of  payment,  will  constitute  a  justification  for  taking  the  property 
condemned. 

Appeal  from  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  the  appellant  against 
the  appellee,  to  condemn  land  for  a  right  of  wav. 

At  the  March  term,  1873,  the  petitioner  moved  the  court 
for  a  continuance,  based  upon  the  following  affidavit: 

"A.  L,  Gardiner,  being  first  duly  sworn,  says  that  he  is  the 
agent  of  the  plaintiff;  that  said  plaintiff  can  not  safely  pro- 
ceed to  the  trial  of  said  cause  at  this  term  of  court  on  account 
of  the  absence  of  Thomas  S.  Casey,  who  is  the  principal  or 
senior  counsel  in  said  cause  ;  that  said  Thomas  S.  Casev  is  a 
member  of  the  Senate,  one  of  the  houses  of  the  General  As- 
sembly of  the  State  of  Illinois,  and  now  in  actual  attendance 

upon  a  session  of  the  said  General  Assembly  at  the  capital,  of 
10 — 68th  III. 


146  St.  L.  &  S.  E.  R.  W.  Co.  v.  Teters.       [June  T. 

Opinion  of  the  Court. 

said  State;  that   said   attorney  was  employed   by  plaintiff  in 

said  cause  before  the  election   of  said  attorney  to   the  office, 

aforesaid,  and  before  the  present  session  thereof  was  begun, 

and  before  the  present  term  of  this  court  began,  and  further 

saith  not. 

(Signed)         A.  L.  Gardiner,  Agent." 

The  court  overruled  the  motion,  and  the  plaintiff  excepted. 
The  jury  assessed  the  defendant's  damages  at  $600,  and  the 
court  rendered  judgment  thereon  and  awarded  execution. 

Mr.  J.  M.  Hamill,  and  Messrs.  Casey  &  Wilson,  for  the 
appellant. 

Mr.  T.  B.  Tanner,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  under  the  statute,  instituted  by  ap- 
pellant in  the  circuit  court  of  Jefferson  county,  against  appel- 
lee, for  the  purpose  of  condemning  the  right  of  way  for  its 
railway  over  a  forty-acre  tract  of  land.  The  venue  was 
changed  to  White  county,  and  afterwards  again  changed  back 
to  Jefferson  county. 

At  the  March  term,  1873,  the  cause  was  tried  by  the  court 
and  a  jury.  A  verdict  for  $600  was  rendered,  and  after  over- 
ruling a  motion  for  a  new  trial,  the  court  rendered  judgment 
for  that  sum  and  awarded  execution. 

It  is  insisted  that  the  court  below  erred  in  overruling  a 
motion  for  a  continuance.  The  affidavit  on  which  the  motion 
was  based,  states  that  the  principal  attorney  in  the  case  was 
employed  as  such  before  he  was  elected  to  the  Senate  of  the 
State,  of  which  he  was  then  a  member,  and  was  absenc  at 
Springfield  in  the  discharge  of  his  duty  as  such  Senator;  that 
the  presence  of  such  attorney  was  necessary  to  a  full,  fair  and 
proper  trial  of  the  case. 

The  46th  section  of  the  act  of  the  22d  of  February,  1872, 
(Sess.  Laws,  345,)  provides  that  it  shall  be  sufficient  cause 
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for  a  continuance  if  it  shall  appear  by  affidavit  that  any  party 
applying  for  a  continuance,  or  any  attorney  or  solicitor  or 
counsel  of  such  party  is  a  member  of  either  house  of  the  Gen- 
eral Assembly,  and  in  actual  attendance  upon  the  sessions  of 
the  same,  and  that  the  presence  of  such  attorney,  solicitor  or 
counsel  in  court,  is  necessary  to  a  fair  and  proper  trial  of  such 
suit;  that,  on  filing  such  affidavit,  the  court  may  grant  a  con- 
tinuance of  such  suit.  This  affidavit  brings  this  case  clearly 
within  the  statute. 

The  only  question  which  can  arise  is,  whether  the  granting 
of  the  continuance  is  not  a  matter  of  discretion  with  the  court. 
This  act  does  not  profess  to  repeal  any  other  law,  thus  leav- 
ing the  practice  act  in  force  so  far  as  the  same  does  not  con- 
flict with  this  law. 

The  23d  section  of  the  practice  act  (R.  S.  416)  allows  ex- 
ceptions to  be  taken  to  decisions  of  the  court  in  overruling 
motions  for  continuance,  and  authorizes  the  assignment  of 
error  on  such  decision.  Thus  it  will  be  seen  that,  as  this  sec- 
tion is  not  repealed,  and  is  not  in  conflict  with  the  law  of 
1872,  it  is  in  force,  and  must  control.  If  so,  it  was  error  in 
the  court  below  to  overrule  the  motion. 

Again,  the  first  clause  of  the  section  declares  that  such  an 
affidavit  shall  be  sufficient  cause  for  a  continuance.  Hence, 
the  word  "may,"  in  the  latter  clause,  must  be  construed  to 
mean  "shall."  When  all  of  the  provisions  on  the  subject  are 
considered,  we  are  clearly  of  opinion  that  it  was  not  discre- 
tionarv  to  grant  or  refuse  the  continuance. 

But  it  is  said  that,  when  the  venue  was  changed  back  to 
Jefferson  county,  it  was  agreed  that  the  case  should  be  tried 

»    J  o 

at  the  next  March  term  of  that  court,  and  that  the  party  was 
thereby  estopped  to  claim  a  continuance.  We  are  not  inclined 
to  hold  that  the  parties  intended  a  trial  should  be  had  at  all 
events  at  that  time.  A  reasonable  interpretation  of  the  agree- 
ment would  not  prevent  a  continuance  on  account  of  the  sick- 
ness of  the  parties  or  witnesses,  or  the  absence  of  witnesses, 
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where  due  diligence  had  been  employed  to  procure  their  at- 
tendance at  the  trial.  The  agreement  only  contemplated  a 
trial  if  it  could  be  had  without  one  party  obtaining  an  undue 
advantage  of  the  other. 

We  shall  express  no  opinion  as  to  the  weight  of  evidence 
on  the  motion  for  a  new  trial,  on  the  ground  that  the  verdict 
is  against  the  evidence.  As  the  case  must  go  before  another 
jury,  we  will  leave  them  free  to  pass  upon  the  evidence  and 
to  determine  its  weight. 

It  is  next  urged,  that  the  circuit  court  erred  in  receiving 
evidence  as  to  the  danger  of  killing  stock  and  the  danger  of 
the  escape  of  fire  by  reason  of  .the  construction  of  the  road. 
The  design  of  the  law  is,  to  fully  compensate  a  party  for  all 
injury  he  may  sustain  by  reason  of  the  appropriation  of  his 
land  to  the  use  of  the  road,  and  which  shall  grow  out  of  or 
be  occasioned  by  its  location  and  use  at  that  place.  This  be- 
ing true,  it  follows  that  it  is  proper  for  the  jury  to  consider 
whether  his  stock  would  be  liable  to  be  killed  and  his  farm 
injured,  or  his  fences  and  buildings  destroyed  by  fire,  and  the 
amount  of  damage  he  would  thus  sustain.  If  there  was  a  lia- 
bility to  such  injury,  its  tendency  would  be  to  depreciate  the 
value  of  the  farm  in  its  use,  as  well  as  in  the  market;  and  if 
so,  such  would  be  proximate  damage,  as  much  so  as  the  dan- 
ger and  inconvenience  of  crossing  the  road  from  one  part  of 
the  farm  to  another.  There  was  no  error  in  admitting  this 
evidence.     Somerville  and  E.  R.  R.  v.  Doughty,  2  Zab.  495. 

Again,  it  is  urged,  that  appellee  was  not  entitled  to  damages 
because  he  failed  to  prove  title  to  the  land  sought  to  be  ap- 
propriated. This  objection  would  amount  to  this  :  that,  on 
the  person,  against  whom  the  proceeding  is  commenced,  fail- 
ing to  establish  title,  the  company  has  the  right  to  appropri- 
ate it  without  compensation.  To  so  hold,  would  be  monstrous. 
The  company  started  the  proceeding  against  the  appellee,  and 
thus  admit  that  he  is  the  owner.  If  not  the  owner,  why  make 
him  defendant?  Why  not  proceed  against  the  owner?  Here 
we  find  appellee  was  in  the  full  and  uninterrupted  possession 
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of  the  land,  and  the  law,  from  that  fact,  presumes  lie  is  the 
owner;  and  if  not.  let  the  company  proceed  against  the  true 
owner.  The  record  of  titles  is  open  to  them,  and  they  can 
determine  against  whom  to  proceed.  But  we  could  never  hold 
that  a  person  in  possession  should  lose  his  land  and  receive 
no  compensation  because  there  might  be  some  trifling  techni- 
cal objection  to  some  deed  or  acknowledgment  in  his  chain 
of  title  ;  and  this,  too,  when  he  has  neither  sought  nor  encour- 
aged the  litigation.  The  proceeding  is  moved  by  the  company 
for  their  benefit,  and  not  for  that  of  appellee. 

The  act  of  1852,  authorizing  the  condemnation  of  lands 
for  railroad  purposes,  requires  the  company  proceeding  to 
procure  the  condemnation  to  name  all  persons  interested, 
as  owners  or  otherwise,  in  the  property  to  be  affected,  if 
known  ;  or  if  not  known,  stating  that  fact,  and  requesting 
the  court  to  cause  to  be  ascertained  the  compensation  to 
be  made  to  each  owner  of,  or  person  interested  in  the 
property,  required  as  aforesaid.  The  proceedings  pointed 
out  by  this  act  are  different  from  the  38th  section  of  the 
road  law  of  1845,  under  which  the  case  of  The  County  of 
Sangamon  v.  Broion,  13  111.  207,  was  had.  If  that  decision 
is  to  have  effect,  we  shall  limit  it  to  the  section  of  the  stat- 
ute under  which  it  arose,  and  we  are  not  inclined  to  extend 
its  operation  to  this  law  which  provides  for  a  proceeding  to 
be  conducted  in  a  different  mode. 

Inasmuch  as  the  instructions  complained  of  in  the  assign- 
ment of  errors  are  not  set  out  in  the  abstract,  and  as  no  spe- 
cific objections  are  urged  against  them,  we  presume  that  as- 
signment of  errors  is  abandoned,  and  we  have  not  examined 
nor  will  we  discuss  them. 

It  is  also  urged,  that  the  court  below  erred  in  rendering 
judgment  and  in  awarding  execution.  The  10th  section  of 
the  Eminent  Domain  law  of  1872,  (Sess.  Laws  404,)  provides 
that,  on  filing  the  report  of  the  commissioners,  the  judge  shall 
make  such  order  as  to  right  and  justice  shall  pertain,  ordering 
that  petitioner  may  enter  upon  the  property  and  use  the  same 
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upon  payment  of  full  compensation,  as  ascertained  as  afore- 
said ;  and  such  order,  with  the  evidence  of  such  payment, 
shall  constitute  a  complete  justification  for  taking  the  prop- 
erty. 

In  the  cases  of  The  St.  Louis  and  8.  E.  Ry.  Co.  v.  Lux,  63  111. 
523,  and  The  Peoria,  Pekin  and  Jacksonville  R.  R.  v.  The  Peo- 
ria and  Springfield  R.  R.,  66  111.  174,  the  judgments  were  re- 
versed because  an  execution  was  awarded.  In  those  cases,  it 
did  not  appear  that  the  company  had  taken  possession  and 
was  occupying  the  land  when  the  trial  and  assessment  were 
had,  as  it  does  in  this  case.  Where  the  company  has  taken 
the  land  into  possession  before  the  trial,  such  an  order  as  is 
specified  in  the  statute  is  not  applicable  to  the  facts  of  the 
case,  and  right  and  justice  would  require  that  a  judgment 
should  be  rendered  against  the  company  for  the  damages 
found  by  the  jury,  and  an  execution  should  be  awarded  for  its 
collection.  Would  it,  in  such  a  case,  be  right  or  just  to  re- 
quire the  owner,  who  has  been  deprived  of  his  property,  and 
which  the  company  has  elected  to  appropriate  and  has  ap- 
propriated to  its  use,  to  bring  ejectment,  trespass  or  other 
action  to  recover  his  money  already  found  and  awarded  to 
him  by  the  court  ?  We  have  no  doubt,  under  the  language 
employed  in  the  act,  that  the  court  has  power  in  such  a  case, 
and  when  the  jury  find  that  they  have  taken  the  property  into 
possession,  or  where  it  conclusively  appears  from  the  record, 
to  render  judgment  and  award  execution. 

But  where  the  company  has  not  appropriated  the  land  at 
the  time  of  the  trial,  it  would  be  improper  to  render  a  judg- 
ment for  the  recovery  of  the  money,  or  to  award  execution, 
because  it  could  not  be  known  that  the  company  will  ever 
enter  upon  the  land.  It  is,  under  the  statute,  the  payment  of 
the  money  found  by  the  jury,  and  not  the  order  of  the  court 
alone,  that  confers  the  right.  Although  the  petition  has  been 
filed,  the  damages  assessed,  and  the  order  of  the  court  pro- 
nounced and  entered,  the  money  must  be  paid  before  the  right 
to  enter  attaches,  and  until  they  pay  the  damages,  they  have 
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the  right  to  abandon  the  location  of  the  route  thus  made,  and 
adopt  some  other.  Hence,  it  is  improper  to  render  a  judg- 
ment of  recovery  or  award  execution,  unless  the  jury  find,  or 
it  conclusively  appears  from  the  record,  that  the  company 
has  entered  and  is  in  possession  of  the  land  sought  to  be 
condemned. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  People  ex  rel.  Ebenezer  No  yes 

V. 

Francis  A.  Allison 

1.  Attorney  at  law — striking  name  from  roll.  Upon  an  information 
to  have  the  name  of  an  attorney  at  law  stricken  from  the  roll,  charges 
affecting  his  character  as  a  man,  or  integrity  as  a  private  citizen,  will  not 
be  considered.  For  misconduct  not  in  his  official  capacity  as  an  attorney, 
redress  must  be  sought  by  suit  in  the  ordinary  mode. 

2.  Same — charge  of  refusing  to  pay  over  money  collected.  On  a  charge 
against  an  attorney  for  refusing  to  pay  over  money  collected  by  him,  it 
appeared  that  the  mone}'-  had  long  before  been  paid  to  the  party  entitled, 
who  had  made  no  complaint,  and  that  there  was  a  dispute  as  to  the  attor- 
ney's fee:  Held,  that  if  the  party  to  whom  the  money  belonged  was  sat- 
isfied, it  was  no  concern  of  the  relator,  who  was  a  stranger. 

3.  Same — laches  in  filing  information.  The  law  does  not  favor  informa- 
tions against  attorneys  at  law  after  the  lapse  of  a  great  length  of  time  from 
the  commission  of  the  acts  complained  of.  In  analog}-  to  the  limitation 
of  prosecutions  for  misdemeanors,  there  ought  to  be  a  limit  to  the  time 
for  filing  such  informations. 

4.  Same — svfficiency  of  charges  against.  A  specification  in  an  informa- 
tion against  an  attorney  that  he  took  *'  legal  papers  belonging  to  the  files 
of  the  circuit  court  of  Coles  county."  is  entirely  too  indefinite.  A  charge 
so  grave  ought  to  be  stated  with  sufficient  particularity  to  enable  the 
accused  to  make  his  defense. 

5.  Same — charges  in  information  alone  considered.  On  an  information 
against  an  attorney  at  law,  he  can  only  be  tried  on  the  charges  contained 
in  the  information.  Other  charges  in  the  affidavits  filed  with  it  will  not 
be  considered. 
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This  was  an  information  filed  in  this  court  by  Ebenezer 
Noves,  against  Francis  A.  Allison,  for  a  rule  upon  the  lat- 
ter to  show  cause  why  his  name  should  not  be  stricken  from 
the  roll  of  attorneys  of  this  State.  The  facts  material  to  an 
understanding  of  the  case  appear  in  the  opinion. 

Mr.  Thos.  S.  Casey,  for  the  relator. 
Mr.  Francis  A.  Allison,  pro  se. 

Mr.  Justice  Scott  delivered   the  opinion  of  the  Court : 

The  information  filed  in  this  cause  contains  but  two  charges 
that  affect  the  character  of  the  respondent  as  an  attorney  at 
law.  First,  he  collected  money  for  a  client  by  the  name  of 
Valentine,  and  refused  to  pay  it  over  to  him;  and  second, 
he  abstracted  a  paper  or  papers  from  the  files  in  a  cause  in 
the  circuit  court  of  Coles  county. 

Relator  seeks  to  charge  the  respondent  with  bad  conduct 
in  regard  to  obtaining  the  title  and  possession  of  a  tract  of 
land  claimed  by  relator  and  respondent,  also  with  violating 
an  injunction  that  had  been  issued  in  the  progress  of  the  lit- 
igation between  them,  and  also  with  having  conveyed  lands 
and  received  large  sums  of  money  for  the  same,  informing 
the  parties  he  had  a  good  title  thereto,  when  he  had  nothing 
but  a  tax  title,  which  was  wholly  invalid. 

Respondent,  in  his  answer,  denies  the  charges  against  him 
as  an  attorney,  and  those  affecting  his  integrity  as  a  private 
citizen.  We  have  not  sought  to  determine  whether  the  lat- 
ter class  of  charges  has  been  sustained  by  the  proof  in  the 
record.  If  respondent  has  been  guilty  of  the  misconduct 
alleged  against  him  in  his  private  character,  and  not  in  his 
official  capacity  as  an  attorney,  relief  can  only  be  obtained 
by  a  prosecution  in  the  proper  court,  at  the  suit  of  the  party 
injured.  He  can  not  be  tried  on  motion  in  this  summary 
manner. 
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In  regard  to  the  charge  that  respondent,  acting  as  an 
attorney,  collected  money  for  Valentine,  and  refused  to  pay 
it  over,  we  may  say  that  Valentine  is  not  complaining,  and 
it  does  not  appear  but  what  the  money  has  long  since  been 
paid.  Respondent,  in  his  answer,  shows  there  was  a  dispute 
between  him  and  his  client  as  to  the  amount  of  his  fees,  and 
the  evidence  shows  there  was  a  judgment  rendered  against 
him  for  the  amount  found  due  in  1866.  Valentine  has  since 
made  no  complaint  that  the  money  has  not  been  paid,  and 
if  he  is  satisfied,  the  relator  need  not  concern  himself  about 
the  matter. 

There  is  another  view  that  may  be  taken  of  this  charge. 
Nearly  seven  years  have  elapsed  since  the  alleged  misconduct. 
No  explanation  is  given  for  the  delay,  and  the  law  will  not 
favor  the  institution  of  prosecutions  of  this  character  after 
the  lapse  of  such  a  great  length  of  time.  The  charge  is  a 
serious  one,  and  if  respondent  should  be  found  guilty  the 
consequences  would  be  most  disastrous.  The  party  whose 
rights  are  injuriously  affected  by  conduct  of  the  character 
alleged,  ought  to  be  required  to  exhibit  his  information  within 
a  reasonable  time,  that  the  attorney  implicated  might  be 
afforded  an  opportunity  to  make  his  defense  while  testimony 
for  that  purpose  could  be  had.  In  analogy  to  our  statutes 
which  bar  prosecutions  for  misdemeanors,  there  ought  to  be  a 
limit  as  to  the  time  in  which  informations  could  be  filed. 

The  other  specification  in  the  information,  viz:  he  took 
"  legal  papers  belonging  to  the  files  of  the  circuit  court  of 
Coles  county,"  is  entirely  too  indefinite.  No  time  is  stated, 
and  even  the  title  of  the  case  is  not  given  from  which  it  is 
alleged  respondent  purloined  the  papers.  A  charge  so  grave 
in  its  nature  ought  to  be  stated  with  sufficient  particularity 
to  enable  the  accused  to  make  his  defense. 

The  affidavits  filed  in  the  cause  tend  to  show  respondent 
has  been  guilty  of  improper  conduct  in  regard  to  other 
matters  not  set  forth  in  the  information.     That,  however,  is 
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immaterial  so  far  as  this  prosecution  is  concerned.  He  can 
only  be  tried  in  this  proceeding  on  the  charges  contained  in 
the  information. 

The  rule  must  be  discharged. 

Rule  discharged. 


John  F.  Rogers 

v. 

The  People  ex  rel.  Maeia  Brewer. 

1.  School  dtsthicts — mode  of  enforcing  liability  when,  changed  by  re-dis- 
tricting township.  When  the  trustees  of  schools  re-district  a  township,  and 
form  the  territory  of  a  district  into  other  districts,  so  that  the  old  one 
ceases,  if  they  fail  to  apportion  its  indebtedness,  and  lay  it  upon  the  new  or- 
ganizations, the  old  district  will  be  continued  in  existence  for  the  purpose 
of  enforcing  its  liabilities.  In  such  a  case,  service  upon  those  who  were 
directors  at  the  time  of  the  change  will  be  good  service,  as  they  will  con- 
stitute a  body  corporate  for  the  purpose  of  enabling  creditors  to  enforce 
payment  of  their  debts. 

2.  School  teachers — remedy  for  wages.  The  proper  remedy  of  a  school 
teacher  to  recover  his  wages  is  an  action  against  the  school  directors  of 
the  district,  and,  upon  a  recovery,  to  take  out  the  special  execution  pro- 
vided, and  enforce  it  by  attachment  or  mandamus.  Mandamus  against  the 
township  treasurer  is  not  the  proper  remedy. 

3.  Mandamus— judgment  cm,  not  allowable.  A  personal  judgment  against 
a  public  officer  in  a  proceeding  by  mandamus  to  compel  the  payment  of 
money  is  erroneous. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  application,  by  Maria  Brewer,  for  a  mandamus 
against  John  F.  Rogers,  treasurer  of  schools,  to  compel  him 
to  pay  the  relator  a  sum  due  her  from  the  directors  of  schools 
as  wages  for  teaching  a  school.  The  facts  of  the  case  are 
stated  in  the  opinion. 
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Mr.  D.  C.  Jones,  for  the  appellant. 
Mr.  Henry  C.  Goodnow,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

School  districts,  in  the  absence  of  express  statutory  pro- 
visions declaring  them  to  be  corporations,  with  capacity  of 
suing  and  being  sued,  have  been  regarded  as  quasi  corpora- 
tions, with  limited  powers.  Dillon  on  Mun.  Corp.  p.  32,  sec. 
10,  and  cases  cited  in  notes;  Ang.  &  A.  on  Corp.  sec.  24,  and 
cases  cited. 

But  the  statute  of  this  State  expressly  provides  thus:  "The 
directors  of  each  district  are  hereby  declared  a  body  politic 
and  corporate,  by  the  name  of  'School  directors  of  district 
No.  — ,  township  No.  — ,  county  of ,  and  State  of  Illi- 
nois/ and  by  that  name  may  sue  and  be  sued  in  all  courts  and 
places  whatever.  *  *  The  directors  shall  be  liable 
as  directors  for  the  balance  due  teachers,  and  for  all  debts 
legally  contracted." 

The  relator  having,  under  contract  with  the  directors  of 
district  No.  1,  township  No.  4,  county  of  Marion,  in  the  State 
of  Illinois,  rendered  six  months'  service  as  teacher  in  said  dis- 
trict prior  to  April,  1868,  at  that  time  presented  her  schedule, 
duly  certified  by  herself  and  such  directors,  to  appellant,  as 
treasurer  of  said  township,  and  demanded  payment.  A  small 
portion,  only,  of  the  amount  due  was  paid,  and  the  balance 
refused,  whereupon,  without  any  judgment  against  the  direct- 
ors of  the  district,  she  sued  out  of  the  Marion  circuit  court 
an  alternative  writ  of  mandamus  against  appellant  as  such 
treasurer,  directing  him  to  pay  the  balance  or  show  cause 
against  it.  To  this  writ  a  return  was  filed  by  appellant, 
admitting  the  fact  of  the  services  having  been  rendered  bv 
relator,  as  such  teacher,  under  contract  with  the  directors  of 
the  district,  also  the  genuineness  of  the  schedule  and  the  just- 
ness of  the  balance  claimed  to  be  due,  but  denied  having  had, 
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or  then  having,  any  moneys  in  his  hands  out  of  which  he 
could  lawfully  pay  the  amount  claimed.  He  then  set  up,  as 
a  reason  for  his  inability  to  pay  the  claim,  the  fact  that  in 
April,  1869,  the  trustees  of  the  township,  at  their  regular 
meeting,  had  re-districted  the  township,  and  in  so  doing,  old 
district  No.  1,  and  for  which  relator's  services  were  rendered, 
had  ceased  to  exist,  and  had  become  incorporated  into  other 
districts,  known  by  different  numbers,  and  the  trustees  had 
failed,  in  making  such  new  organizations,  to  apportion  said 
indebtedness  among  the  new  districts. 

Issues  of  fact  were  formed  upon  the  return,  but  the  case 
discloses  the  facts  substantially  as  stated  above.  The  court 
below,  upon  the  trial,  gave  judgment  in  the  following  form: 
"It  is,  therefore,  considered  and  adjudged  by  the  court  that 
the  said  plaintiff  do  have  and  recover  of  and  from  the  de- 
fendant the  sum  of  $218  judgment,  together  with  the  costs 
herein,  and  that  a  peremptory  writ  of  mandamus  issue  there- 
for." From  this  judgment  the  respondent  appealed  to  this 
court. 

It  was  not  within  the  power  of  the  township  trustees,  by 
any  action  in  the  re-organization  of  the  township,  to  impair 
the  obligation  of  the  directors,  as  such,  of  old  district  No.  1, 
to  relator,  to  pay  her  the  compensation  to  which  she  was 
entitled  under  the  contract  they  had  made  with  her  for  ser- 
vices, on  behalf  of  such  district.  If  the  indebtedness  from 
old  district  No.  1  to  relator  had  been  apportioned  among 
and  laid  upon  the  new  organizations,  thus  securing  its  pay- 
ment, the  law  would  accept  the  substituted  mode,  and  the  old 
district  be  discharged;  but  that  not  having  been  done,  it 
remains  bound,  and  for  all  purposes  of  a  remedy  will  still  be 
deemed  to  exist.  This  principle  we  understand  to  have  been 
recognized  in  School  Directors  v.  Miller,  49  111.  494. 

But  this  judgment  will  .have  to  be  reversed.  It  is  a  per- 
sonal judgment  against  the  treasurer  for  the  amount  due 
upon  the  schedule,  and  that  in  a  proceeding  by  mandamus. 
It  is  wholly  without  precedent.     We  have  already  seen  that 
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the  statute  makes  the  directors  liable,  as  directors,  for  the 
balance  due  teachers;  but  here  is  a  personal  judgment  against 
the  township  treasurer  for  such  balance,  and  what  is  still 
worse,  it  is  rendered  in  a  proceeding  by  mandamus,  when  no 
such  thing  was  ever  heard  of  before. 

Section  16,  Sess.  Laws  1857,  prescribes  a  specific  mode  for 
the  collection  of  demands  against  school  directors,  and  is 
exclusive.  When  judgment  is  obtained  against  them,  a  spe- 
cial execution  is  authorized,  which  may  be  enforced  by  at- 
tachment or  mandamus.  Instead  of  the  remedy  here  pursued, 
the  relator  should  have  brought  suit  against  the  directors  of 
old  district  No.  1,  put  her  claim  into  judgment,  taken  out 
the  special  execution  provided,  and  enforced  it  by  attachment 
or  mandamus,  as  the  exigencies  might  require.  Relator's 
debt  is  a  just  one,  and  its  payment  can  not  be  evaded  or 
escaped  when  the  proper  remedy  is  resorted  to.  It  may  be 
enforced  by  action  against  the  directors  of  the  old  district. 
Service  upon  those  who  were  such  directors  at  the  time  the 
new  organization  was  made,  will  be  good  service.  They  con- 
stituted a  body  corporate,  liable  as  such  for  this  debt,  and 
from  which  they  can  not  be  relieved  by  the  action  of  the 
township  trustees  in  forming  the  district  into  new  organiza- 
tions, without  apportioning  this  debt  among  them. 

The  judgment  of  the  court  below  will  be  reversed. 

Judgment  reversed. 


Rebecca  Wooldridge  et  al. 

v. 

Francis  D.  Gage  et  al. 

1.  Fraudulent  conveyance — only  void  as  to  prior  creditors.  A  con- 
veyance of  a  debtor's  property  is  void  only  as  to  prior  creditors,  when 
made  to  defraud  them,  and  not  as  to  subsequent  creditors. 
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2.  Where  the  proof  showed  the  employment  of  attorneys,  in  the  winter 
of  1854-5,  to  defend  a  suit  to  be  commenced  in  the  next  spring,  and  the 
party  so  employing,  on  Feb.  3, 1855,  gave  his  deed  of  trust  to  other  parties, 
which  was  claimed  to  he  fraudulent  as  to  creditors,  it  was  held,  on  bill  in 
chancery  to  set  aside  the  fraudulent  conveyance,  and  a  purchase  there- 
under,  by  a  purchaser  under  a  judgment  in  favor  of  the  attorneys,  that 
the  proof  did  not  satisfactorily  show  the  existence  of  the  attorneys'  claim 
at  the  date  of  the  trust  deed. 

Writ  of  Error  to  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespip:,  Judge,  presiding. 

This  was  a  bill  in  chancerv,  brought  bv  William  Wool- 
d ridge,  against  James  L.  Gage,  William  Hubbard  and  Wil- 
liam L.  Sloss,  to  set  aside  a  certain  deed  of  trust  and  a  sale 
thereunder  as  being  made  in  fraud  of  creditors.  The  court 
below  dismissed  the  bill.  William  Wooldridge  having  de- 
parted this  life,  Rebecca  Wooldridge,  his  widow,  and  Wil- 
liam Wooldridge,  his  heir  at  law,  prosecuted  this  writ  of  error. 

Mr.  Levi  Davis,  and  Mr.  A.  W.  Metcalf,  for  the  plain- 
tiffs in  error. 

Mr.  David  Gillespie,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

On  the  3d  day  of  February,  1855,  William  Bruse  executed 
a  deed  of  trust  of  the  premises  in  question  to  Sloss  and  Jones, 
as  trustees,  to  secure  the  payment  of  a  promissory  note  to  one 
Hubbard,for  $1200.  On  the  13th  of  March,  1856, the  prem- 
ises were  sold  under  the  deed  of  trust,  under  which  sale  the 
defendants  claimed. 

At  the  May  term,  1857,  a  judgment  was  recovered  by  Sloss 
and  Rutherford  against  Bruse,  and  under  an  execution  issued 
thereon  the  premises  were  sold  by  the  sheriff  on  the  26th  of 
June,  1857.  The  complainant  claimed  under  this  sale,  and 
fiied  this  bill  to  set  aside  the  sale  and  conveyance  under  the 
deed  of  trust,  on  the  alleged  ground  that  the  deed  of  trust 
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was  fraudulent   and  void,  as  having  been   made  to  defraud 
creditors. 

The  court  below,  on  final  hearing,  dismissed  the  bill. 

The  representatives  of  the  complainant  have  brought  this 
writ  of  error. 

Upon  an  examination  of  the  proofs,  we  are  inclined  to  the 
opinion  that  the  decree  may  be  sustained  on  the  ground  of  a 
failure  to  show  that  Sloss  and  Rutherford  were  creditors  of 
Bruse  at  the  time  of  the  execution  of  the  deed  of  trust  by 
the  latter. 

The  plaintiffs  in  error  concede  that  the  conveyance  would 
only  be  void  as  to  prior,  and  not  as  to  subsequent,  creditors, 
as  are  the  decisions  of  this  court.  Ward  v.  Enders  et  al.  29 
111.  519;  Moritz  v.  Hoffman,  35  id.  553;  Mixell  et  al.  v.  Lutz, 
34  id.  382. 

The  note  of  Bruse,  upon  which  the  judgment  against  him 
was  rendered,  bore  date  September  15,  1855,  which  was  some 
time  after  the  making  of  the  deed  of  trust.  The  note  was 
given,  however,  for  previous  services  as  an  attorney,  and  it  is 
insisted  that  the  date  of  the  employment  as  attorney  is  to  be 
referred  to  as  the  origin  of  the  demand,  according  to  the  rule 
as  laid  down  in  Bump  on  Fraudulent  Conveyances,  488,  as 
follows: 

"The  distinction  between  prior  and  subsequent  creditors 
makes  it  important  at  times  to  inquire  into  the  date  and  origin 
of  a  demand.  It  may  be  laid  down  as  a  general  rule,  that  all 
claims  which  arise  from  contract  are  in  force  from  the  date 
of  the  agreement.  The  liability  dates  from  that  time,  although 
no  demand  accrues  until  a  subsequent  date." 

Admitting  the  correctness  of  the  view  above  insisted  on, 
the  testimony  in  that  respect  is,  that  some  time  in  the  fall  of 
1854,  or  winter  of  1854-5,  Bruse  came  to  the  office  of  Sloss 
and  Rutherford,  and  employed  them  to  defend  a  suit  which 
he  said  his  wife  was  threatening  to  commence  against  him  for 
a  divorce;  that  they  contracted  to  defend  the  suit;  the  suit 
was  brought  at  the  next  spring  term  of  the  court,  and  defended 
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by  Sloss  and    Rutherford,  and  after  the  termination  of  the 

suit  an   action  was  brought,  and    the  judgment   in   question 

recovered,  for  their  fee,  for  which  the  note  upon  which  the 

judgment  was  rendered   had  been  given.     Consistently  with 

this  testimony,  the  time  of  the  employment  as  attorneys  might 

have   been   subsequent  to  February  3,  1855,  the  date  of  the 

execution  of  the  deed  of  trust. 

The  court  below  may  have  rested  its  decree  on  the  ground 

that  the  proof  failed  to  show  that  Sloss  and   Rutherford  had 

been  employed   by,  and  were  creditors  of  Bruse  at  the  time 

of  the  making  of  the  deed  of  trust.     For  such  finding  of  the 

court  we  would  not  disturb  the  decree  under  the  evidence. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Patrick  Ryan 

V. 

Andrew  Lynch  et  al. 

1.  Constitutional  law — passage  of  statutes.  Where  a  bill  for  an  act 
was  passed  by  the  House  of  Representatives,  but  in  the  Senate  was  not 
read  on  three  different  days,  and  was  not  passed  by  a  vote  of  the  ajTes 
and  noes,  as  required  by  the  constitution  of  1848,  it  was  held,  that  it  never 
became  a  law,  and  was  a  nullity,  although  it  was  reported  back  to  the 
House  as  having  passed  the  Senate,  and  was  enrolled  and  approved  by 
the  Governor. 

2.  Evidence — as  to  the  passage  of  a  law.  The  certificate  of  the  Secre- 
tary of  State,  showing  what  proceedings  were  had  in  either  branch  of 
the  General  Assembly  in  relation  to  the  passage  of  a  bill,  is  competent 
evidence  to  show  whether  or  not  the  same  was  passed  in  the  constitu- 
tional mode;  and  where  such  certificate,  in  due  form,  purports  to  give 
all  the  proceedings,  there  can  be  no  inference  that  any  other  proceedings 
were  had  in  relation  to  the  passage  of  the  bill. 

3.  Municipal  bonds — whether  void  or  voidable.  Where  bonds  of  a  mu- 
nicipal corporation  are  issued  without  any  power  or  authority  in  law,  as, 
under  what  purported  to  be  a  law,  but  which  was  not  passed  in  the  con- 
stitutional mode,  they  are  absolutely  void,  no  matter  in  whose  hands  they 
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may  be ;  but  if  the  legal  power  or  authority  to  issue  them  existed,  but 
was  defectively  or  irregularly  executed,  they  are  only  voidable,  and  an 
innocent  holder  may  collect  them.  Where  they  are  void,  no  subsequent 
act  or  recognition  of  their  validity  by  the  municipal  authorities  can  estop 
the  tax-payers  from  denying  their  legality. 

4.  Parties  in  chancery — ichen  numerous  and  unknown.  The  general 
rule  in  equity  is,  that  all  persons  who  have  any  substantial,  legal  or  bene- 
ficial interest  in  the  suit,  should  be  made  parties;  but  where  such  persons 
are  very  numerous,  or  are  unknown,  so  that  the  rule  becomes  impracti- 
cable, or  extremely  inconvenient,  the  court  will  dispense  with  it. 

5.  Thus,  on  a  bill  in  equity  by  certain  tax-payers  of  a  township  to 
restrain  the  collection  of  a  tax  for  the  payment  of  interest  on  bonds  of 
the  town  which  were  void,  where  it  appeared  that  the  holders  of  such 
bonds  were  numerous  and  unknown,  it  was  held,  that  the  relief  sought 
could  not  be  denied  for  the  reason  that  the  holders  of  the  bonds  were 
not  made  parties  to  the  bill. 

"Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Andrew  Lynch,  Silas 
W.  Cheever,  John  Hossock,  Hugh  Hamilton,  and  Joseph 
Stout,  tax-payers  and  residents  of  the  town  of  Ottawa,  in 
La  Salle  county,  Illinois,  against  Patrick  Ryan,  collector,  to 
restrain  the  defendant  from  the  collection  of  a  tax  levied  to 
pay  interest  on  one  hundred  and  fifty  bonds  of  $1000  each, 
purporting  to  be  the  bonds  of  the  township.  The  facts 
appear  in  the  opinion. 

Mr.  Charles  F.  Butler,  for  the  plaintiff  in  error. 

Mr.  D.  P.  Jones,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  equity,  by  the  defendants  in  error  against 
the  plaintiff  in  error,  to  enjoin  the  collection  of  a  tax  which 
had  been  levied  for  the  payment  of  the  interest  upon  certain 
bonds  issued  by  the  supervisor  and  town  clerk  of  the  town 
of  Ottawa,  in  aid  of  the  Ottawa,  Oswego  and  Fox  River  Val- 
ley Railroad  Com  pan  v. 
11— 68th  III. 
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The  principal  ground  upon  which  the  relief  sought,  by  the 
bill  was  claimed  is,  that  the  act  of  the  General  Assembly, 
pursuant  to  the  provisions  of  which  the  bonds  were  issued, 
was  not  enacted  in  conformity  with  the  requirements  of  the 
constitution. 

The  court  below  rendered  a  decree  sustaining  the  injunc- 
tion, and  this  writ  of  error  is  prosecuted  to  reverse  that 
decree. 

The  act  of  the  General  Assembly  in  question  is  entitled 
"An  act  authorizing  certain  cities,  counties.,  incorporated 
towns  and  townships,  to  subscribe  to  the  stock  of  certain 
railroads."  Approved  Feb.  18,  1857.  Public  Laws  1857, 
225. 

It  was  proved  on  the  trial  of  the  case,  by  the  certificate  of 
the  Secretary  of  State,  that  the  bill  for  this  act,  having  passed 
the  House  of  Representatives,  was  sent  to  the  Senate,  and 
there  read  the  first  and  second  times  by  its  title,  and  referred 
to  the  committee  on  banks  and  corporations;  that  it  was 
then  reported  back  to  the  FTouse  of  Representatives  as  having 
passed  the  Senate,  and  that  it  was  subsequently  reported  as 
having  been  correctly  enrolled,  and  approved  by  the  Gov- 
ernor. The  certificate  purports  to  give  full  and  true  copies 
of  the  journals  of  the  Senate  and  House  of  Representatives, 
so  far  as  the  same  relate  to  the  passage  of  the  bill. 

It  is  argued  by  the  counsel  for  the  plaintiff  in  error  that 
this  evidence  is  insufficient  to  prove  that  the  law  was  not 
properly  enacted,  because,  as  he  insists,  it  is  not  competent 
to  prove,  by  the  certificate  of  the  Secretary  of  State,  the  non- 
existence of  any  particular  fact;  and  that  it  can  only  be 
proved  that  the  bill  was  not  read  three  times  in  the  Senate 
and  passed  in  the  manner  required  by  the  constitution,  by 
an  inspection  of  the  original  journal  itself,  or  by  the  sworn 
testimony  of  one  who  has  examined  it. 

We  are  unable  to  yield  our  assent  to  the  force  of  this 
objection. 
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The  constitution  of  1848,  art.  3d,  sec.  8,  requires  that  each 
House  shall  keep  a  journal  of  its  proceedings.  And  it  is 
provided  by  statute — Gross'  Stat.  1869,  p.  680-1,  sec.  7 — that 
"all  public  acts,  laws  and  resolutions  that  have  been  or  shall 
be  passed  by  the  General  Assembly  of  this  State,  shall  be 
carefully  deposited  in  the  office  of  the  Secretary  of  State; 
and  the  Secretary  of  State  is  hereby  charged  with  the  safe- 
keeping of  said  office,  and  all  laws,  acts,  resolutions  and 
records  deposited,  or  which  shall  hereafter  be  deposited 
therein." 

By  sec.  8,  that  "the  Secretary  of  the  Senate  and  Clerk  of 
the  House  of  Representatives,  at  the  close  of  each  session  of 
the  General  Assembly,  shall  deliver  to  the  Secretary  of  State 
all  books,  bills,  documents  and  papers  in  the  possession  of 
either  branch  of  the  General  Assembly,  correctly  labelled, 
folded  and  classed,  according  to  the  subject  matter  of  such 
documents,  respectively  ;  and  the  Secretary  of  State  is  hereby 
required  to  file  the  same  in  his  office." 

And  by  sec.  9,  "That  copies  of  all  bonds,  papers,  writings 
and  documents  legally  deposited  in  the  office  of  the  Governor 
or  Secretary  of  State,  when  certified  by  the  Secretary  of  State 
and  authenticated  by  the  seal  of  his  office,  shall  be  received 
in  evidence  in  the  same  manner  and  with  the  like  effect  as 
the  originals." 

These  provisions  are  broad  enough  in  their  terms,  and  we 
have  no  doubt  they  were  intended  by  the  Legislature  to 
embrace  the  journals  of  each  house  of  the  General  Assemblv. 
The  certificate  in  evidence  conforms  to  the  requirements  of 
the  9th  sec.  and  was  competent  proof  of  the  facts  therein 
recited.  It  proves  what  proceedings  were  had  in  the  Senate 
in  relation  to  the  passage  of  the  bill:  and  there  can  be  no 
inference  that  any  other  proceedings  were  had,  for  it  is  shown 
that  all  are  given  that  relate  to  the  subject. 

It  is  further  argued  by  the  counsel,  that  the  defendants  in 
error,  as  residents  and  tax-payers  of  the  town  of  Ottawa,  are 
estopped  from  claiming  that  the  bonds  are  void;  because  they 
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have  passed  into  the  hands  of  innocent  holders,  and  the  town 
of  Ottawa  has  paid  interest  upon  them.  If  the  bonds  are 
voidable  merely,  this  is  true,  but  if  they  are  absolutely  void, 
it  is  not. 

If  the  bonds  were  issued  without  anv  power  or  authoritv 
m  law  authorizing  them  to  be  issued,  they  are  absolutely 
void ;  but  if  the  legal  power  or  authoritv  to  issue  them  existed, 
but  was  defectively  or  irregularly  executed,  they  are  only 
voidable,  and  an  innocent  and  bona  fide  holder  would  be 
entitled  to  collect  them.  This  distinction  has  been  repeat- 
edly recognized  by  this  court,  as  well  as  by  the  Supreme 
Court  of  the  United  States.  Clark  v.  Board  of  Supervisors  of 
Hancock  County,  27  111.  308 ;  Johnson  v.  Stark  County,  24  ib.  75; 
Schuyler  County  v.  The  People,  25  ib.  185;  Board  of  Supervi- 
sors v.  Welder,  64  111.  427;  North  v.  Fulton  County,  10  Wal- 
lace, 683. 

In  this  case,  the  only  power  or  authority  in  law,  justifying 
the  issuing  of  the  bonds,  is  the  act  of  18th  of  February,  1857, 
which  we  have  seen  was  not  read  on  three  different  days,  nor 
was  it  passed  by  a  vote  by  the  ayes  and  noes  in  the  Senate. 
Art.  3d,  sec.  21,  Const,  of  1848,  requires  that  "on  the  final 
passage  of  all  bills  the  vote  shall  be  by  ayes  and  noes,  and 
shall  be  entered  on  the  journal:  and  no  bill  shall  become  a 
law  without  the  concurrence  of  a  majority  of  all  the  members 
elect  in  each  house. "  And  the  23d  section  of  the  same  arti- 
cle requires  that  "every  bill  shall  be  read  on  three  different 
days  in  each  house,  unless,  in  case  of  emergency,  three- 
fourths  of  the  house  where  such  bill  is  so  depending  shall 
deem  it  expedient  to  dispense  with  this  rule." 

The  bill,  therefore,  never  became  a  law,  and  the  act  con- 
ferred no  power  or  authority  whatever  to  issue  the  bonds.  It 
was  as  completely  a  nullity  as  if  it  had  been  the  act  or  declara- 
tion of  an  unauthorized  assemblage  of  individuals.  Spangler 
v.  Jacoby,  14  111.  298;  The  People,  etc.  v.  Starne,  35  ib.  121. 

It  follows,  that  the  bonds  were  not  merely  voidable,  but 
that   they  were   absolutely  void   for  the  want  of  power   or 
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authority  to  issue  them  ;  and,  in  consequence,  no  subsequent 
act  or  recognition  of  their  validity  could  so  far  give  vitality 
to  them  as  to  estop  the  tax-payers  from  denying  their  legality. 

It  is  also  argued  by  the  counsel,  that  the  decree  should  be 
reversed  because  the  bondholders  were  not  made  parties. 

The  general  rule  is,  that  all  persons  who  have  any  sub- 
stantial, legal  or  beneficial  interest  in  the  suit  should  be  made 
parties ;  but  where  such  persons  are  very  numerous,  or  are 
unknown,  so  that  the  rule  becomes  impracticable  or  extremely 
inconvenient,  the  court  will  dispense  with  it.  See  Story's 
Equity  Pleading,  sec.  117,  etseq.  In  Marshall  v.  Silliman  et  al. 
61  111.  218,  which  was  analogous  in  this  respect  to  the  present 
case,  this  same  objection  was  urged  as  a  ground  of  reversal, 
but  it  was  disregarded  by  a  majority  of  the  court. 

It  is  alleged  in  the  bill  that  the  complainants  do  not  know, 
and  are  unable  to  ascertain,  who  are  the  holders  of  the  bonds. 
If  this  be  true,  and  we  have  found  nothing  in  the  record  dis- 
proving it,  to  hold  that  the  complainants  are  not  entitled  to 
relief  until  these  persons  shall  be  made  parties,  would  vir- 
tually deny  all  relief.  We  think  the  case  is  clearly  within 
the  recognized  exception  to  the  general  rule  which  we  have 
stated,  and  that  the  holders  of  the  bonds  were  not  indispens- 
able parties. 

Perceiving  no  error  in  the  record,  the  decree  of  the  court 
below  is  affirmed.  Decree  affirmed. 


James  H.  Kennedy 
v. 

John  H.  Hall. 

Partnership — burden  of  proof  when  liability  as  such  is  put  in  issue. 
When  one  of  several  defendants,  who  are  sued  as  partners,  puts  the  part- 
nership or  joint  liability  in  issue  by  the  g  neral  issue  properly  verified, 
the  burden  of  proof  to  show  the  partnership  or  joint  liability  is  upon  the 
plaintiff,  and  not  upon  such  defendant  to  show  that  he  was  not  a  partner 
or  liable  as  a  joint  maker  of  the  note  sued  on. 
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Appeal  from  the  Circuit  Court  of  Washington  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  H.  Hall, 
as  surviving  partner  of  the  firm  of  Donaldson  &  Hall,  against 
James  H.  Kennedy,  Burrell  Kennedy  and  Washington  Walker, 
as  partners  composing  the  firm  of  Walker,  Kennedy  &  Co., 
upon  a  promissory  note.  The  following  is  a  copy  of  the 
same : 

"St.  Louis,  Mo.,  June  2d,  1858. 

Six  months  after  date  we,  the  undersigned,  Washington 
Walker,  Burrell  and  James  Kennedy,  of  Nashville,  county  of 
Washington  and  State  of  Illinois,  promise  to  pay  to  the  order 
of  Donaldson  &  Hall,  a  firm  composed  of  James  F.  Donaldson 
and  John  H.  Hall,  $67.80,  negotiable  and  payable  without 
defalcation  or  discount,  with  interest  after  maturity  at  the 
rate  often  per  cent  per  annum. 

Walker,  Kennedy  &  Co." 

The  defendant  James  H.  Kennedy  filed  the  plea  of  non- 
assumpsit,  verified  by  his  oath.  A  trial  was  had,  resulting  in 
a  judgment  in  favor  of  the  plaintiff  against  all  the  defendants. 
James  H.  Kennedy  alone  appealed. 

Mr.  Isaac  Miller,  for  the  appellant. 

Mr.  William  Rainey,  and  Mr.  James  A.  Watts,  for  the 
appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  in  the  Washington  circuit 
court,  on  a  promissory  note. 

The  declaration  counted  on  a  note  made  by  Walker,  Ken- 
nedy &  Co.,  to  Donaldson  &  Hall. 

James  H.Kennedy,  one  of  the  defendants,  put  in  a  plea  of 
non-assumpsit,  verified  by  his  affidavit,  which  put  in  issue 
the  fact  of  partnership  with  the  other  defendants. 
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The  court  instructed  the  jury  that  the  onus  was  upon  the 
defendant  Kennedy  to  prove  he  was  not  a  partner,  and  under 
no  liability  as  joint  maker  of  the  note. 

This  was  clearly  wrong.  By  section  35  of  the  Practice 
Act,  it  is  provided,  in  actions  upon  contracts  expressed  or 
implied,  against  two  or  more  defendants  as  partners  or  joint 
obligors  or  payors,  whether  so  alleged  or  not,  proof  of  the 
joint  liability  or  partnership  of  the  defendants,  or  their  chris- 
tian or  surnames,  shall  not,  in  the  first  instance,  be  required 
to  entitle  the  plaintiff  to  judgment,  unless  such  proof  shall  be 
rendered  necessary  by  pleading  in  abatement,  or  unless  the 
defendant  shall  file  a  plea  in  bar  denying  the  partnership  or 
joint  liability,  or  the  execution  of  the  instrument  sued  upon, 
verified  by  affidavit.     Sess.  Laws  of  1872,  p.  344. 

This  plea  appellant  interposed,  consequently  the  onus  was 
upon  the  plaintiff  to  make  out  his  case.  He  held  the  affirm- 
ative. The  court  therefore  erred  in  instructing  the  jury 
otherwise. 

For  this  error,  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


The  City  of  Alton 

V. 

Thomas  M.  Hope. 

1.  Municipal  corporation — liability  for  injury  from  want  of  repair 
to  gutters  on  streets.  The  legal  liability  of  a  city  to  lay  out  a  street,  build 
sidewalks,  construct  gutters,  and  grade  and  pave  streets,  is  voluntarily 
assumed;  but  when  the  city  constructs  these  improvements  for  the  bene- 
fit of  the  public,  it  then  becomes  its  duty  to  see  that  they  are  kept  in 
repair. 

2.  Where  a  city  suffered  a  gutter  in  a  street,  which  it  had  constructed, 
to  get  out  of  repair,  so  that  the  water,  which  it  should  have  carried  off, 
was  thrown  upon  the  lots  of  an  individual  near  by,  and  such  person's 
buildings  damaged  in  consequence  of  the  flooding  of  the  lots,  it  was  held, 
that  the  city  was  liable  for  the  damages  so  caused. 
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3.  Error — which  does  no  prejudice.  Although  a  refused  instruction 
might  properly  have  heen  given,  yet  when  it  is  evident  that  its  refusal 
worked  no  prejudice  to  the  party  asking  it,  the  judgment  will  not  be 
reversed  for  such  error. 

Appeal  from  the  Circuit  Court  of  Madison  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  J.  H.  Yager,  for  the  appellant. 

Messrs.  Hopk  &  Wise,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  Thomas  M. 
Hope  against  the  city  of  Alton,  and  tried  in  the  circuit  court 
of  Madison  county.  The  jury  returned  a  verdict  for  plain- 
tiff for  $200. 

The  following  plat,  which  was  in  evidence,  shows  the  lots 
owned  by  the  plaintiff,  wmere  the  damage  was  done,  and  the 
situation  of  the  streets,  alley,  etc : 
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The  evidence  shows  that  plaintiff  owns  lots  31  and  32, 
with  a  brick  store  on  one  and  a  frame  dwelling  on  the  other. 
The  city  of  Alton  graded  and  macadamized  Fourth  street, 
making  gutters  to  carry  off  the  water.  That  the  gutters  were 
out  of  repair,  Mr.  Webb,  one  of  the  witnesses,  testifies: 
"The  gutter  on  Fourth  street  is  a  narrow,  deep  gutter. 
There  is  a  break  in  the  curbing  of  the  alley  two  feet  wide 
and  sixteen  inches  deep.  The  water  ran  through  this  break." 
John  Millen  swears:  "Gutter  on  Fourth  street  defective, 
and  is  not  large  enough  to  carry  off  the  water.  I  was  there 
at  the  time  of  this  rain.  The  water  that  ran  on  plaintiff's 
property  came  off  Fourth  street,  through  the  break  in  the 
gutter." 

It  is  apparent,  from  the  evidence  in  this  case,  that  the  dam- 
age done  plaintiff's  property  was  occasioned  by  the  defect  in 
the  gutter  on  Fourth  street.  The  city,  in  the  exercise  of  its 
authority, under  its  charter,  constructed  these  gutters  for  the 
purpose  of  conducting  the  water  down  Fourth  street,  and 
keeping  it  from  flooding  the  property  of  plaintiff  and  others 
in  that  part  of  the  city.'  Having  assumed  this  responsibility, 
it  was  bound  to  keep  these  gutters  in  proper  repair.  The 
legal  obligation  of  a  city  to  lay  out  a  street,  build  sidewalks, 
construct  gutters,  grade  and  pave  streets,  is  one  voluntarily 
assumed ;  but  when  the  city  constructs  these  improvements 
for  the  benefit  of  the  public,  it  then  becomes  the  duty  of  the 
city  to  see  that  they  are  kept  in  repair.  The  law  governing 
this  case  has  been  fully  settled  by  this  court  in  the  following 
cases:  City  of  Joliet  v.  Verley,  35  111.  59;  Nevins  v.  City  of 
Peoria,  41  111.  502;   City  of  Aurora  v.  Gillett,  56  111.  132. 

It  is  insisted  by  the  appellant  that  the  circuit  court  erred 
in  refusing  one  instruction,  which  read  as  follows : 

"The  court  further  instructs  the  jury  that,  under  the  plead- 
ings in  this  case,  the  plaintiff  is  not  entitled  to  recover  dam- 
ages for  any  injury  to  the  brick  wall  of  the  plaintiff's  build- 
ing by  the  flow  of  water  into  the  same." 
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We  think  this  instruction  might  have  properly  been  given, 
for  the  reason  that  the  allegations  in  the  declaration  are  not 
broad  enough  to  enable  plaintiff  to  recover  for  damage  done 
the  brick  wall;  but  inasmuch  as  the  defendant  was  not  dam- 
aged by  the  court  refusing  to  give  the  instruction,  we  can 
not  reverse  the  judgment  for  that  reason. 

The  evidence  shows  that  the  damage  to  the  lower  building 
was  $161.35,  and  to  the  upper  building  $2G9.50,  neither  of 
which  included  the  damage  to  the  brick  wall.  The  jury 
gave  a  verdict  for  $200,  so  that  it  is  quite  evident  they 
allowed  nothing  to  the  plaintiff  for  the  damage  to  the  brick 
wall. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


John  J.  Douglas 
v. 

Dina  Gausman. 

1.  New  trial — on  ground  of  excessive  damages.  In  an  action  for  breach, 
of  contract  to  marty,  the  jury  are  the  sole  judges  of  the  amount  that  shall 
be  awarded  as  damages.  A  new  trial  will  not  be  granted  on  the  ground 
that  the  damages  are  excessive,  except  when  it  is  apparent  that  the  jury 
have  misunderstood  the  evidence,  have  been  governed  by  passion  or  pre- 
judice, or  have  acted  with  a  reckless  disregard  of  the  evidence. 

2.  Damages,  excessive — breach  of  marriage  contract.  In  an  action  for 
breach  of  a  contract  to  marry,  where  the  proof  showed  the  defendant  to 
be  worth  about  $25,000,  a  verdict  assessing  the  plaintiff's  damages  at 
$3600  was  held  not  excessive. 

3.  Evidence — -pecuniary  circumstances  of  defendant.  Evidence  of  the 
pecuniary  circumstances  of  the  defendant  is  properly  admissible  in  evi- 
dence on  the  trial  of  an  action  for  a  breach  of  a  contract  to  marry.  The 
married  women's  acts  have  not  changed  the  rule  in  this  respect. 

4.  And  in  such  a  suit  it  is  not  error  to  admit  evidence  of  the  pecuniary 
circumstances  of  defendant  at  the  time  of  the  engagement,  as  it  tends  to 
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show  what  he  is  worth  at  the  time  of  the  trial.  He  may  show  that  he 
has  sustained  loss,  if  such  be  the  fact,  and  thus  show  himself  to  he  worth 
less. 

5.  Married  women.  Since  the  passage  of  the  several  acts  known  as 
the  ''married  woman's  law,"  the  husband  is  left  to  support  his  wife,  so 
long  as  she  remains  with  him  and  discharges  her  duties,  as  he  was  before. 
And  the  court  are  not  prepared  to  hold,  under  the  later  enactment  on  the 
subject,  that  a  wife  may  abandon  her  husband  without  his  consent,  for 
the  purpose  of  acquiring  earnings  for  her  separate  use,  or  that  she  may, 
without  the  consent  of  the  husband,  neglect  or  avoid  the  duties  that  the 
relation  imposes  on  her,  for  such  purpose. 

Appeal  from  the  Circuit  Court  of  Randolph  county  ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Amos  Watts,  for  the  appellant. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  sued  appellant  in  the  circuit  court  of  Randolph 
county,  to  recover  damages  for  a  breach  of  contract  to 
marry.  The  contract  and  its  breach  are  not  controverted,  and 
appellee  recovered  a  verdict  for  $3600,  upon  which  judgment 
was  rendered,  after  overruling  a  motion  for  a  new  trial. 

It  is  urged  that  the  damages  are  excessive.  In  such  cases 
the  jury  are  the  sole  judges  of  the  amount  that  shall  be 
awarded  as  damages.  It  is  true,  that  the  court  will  interfere 
when  it  is  apparent  that  the  jury  have  misunderstood  the 
evidence,  have  been  governed  by  passion  or  prejudice,  or  have 
acted  with  a  reckless  disregard  of  the  evidence  ;  otherwise 
the  court  will  not  interfere.  When  the  wealth  of  appellant 
is  considered,  we  are  not  prepared  to  hold  that  the  damages 
are  excessive.  The  evidence  shows  that  he  was  worth,  at  the 
time  he  entered  into  the  contract,  about  $25,000,  and  he  did 
not  show  that  his  fortune  had  been  reduced  by  actual  losses 
in  business  since  that  time.  The  amount  of  the  verdict,  as 
compared  with  his  means,  is  not  large — by  no  means  suffi- 
ciently so  to  induce  the  belief  that  the  jury  acted  improperly 
in  finding  the  amount  they  did.     We  can  not  say  the  verdict 
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is  excessive,  and  the  judgment  should  not  be  reversed  because 
the  finding  is  too  large. 

It  is  next  urged,  that  the  court  below  erred  in  admitting 
evidence  of  the  pecuniary  circumstances  of  appellant.  As  it 
is  a  question  for  the  jury  to  find  and  assess  the  damages  in 
this  character  of  cases,  it  is  but  reasonable  that  the  pecuniary 
condition  of  the  defendant  should  be  permitted  to  go  to  the 
jury.  Where  a  person  is  without  means,  or  has  but  little, 
he  should  not  be  liable  to  the  same  amount  of  damages  as  if 
he  were  wealthy,  nor  would  the  loss  to  a  woman  be  so  great 
in  the  former  as  in  the  latter  case.  Whilst  such  contracts 
should  not  be  regarded  as  mere  matters  of  speculation,  or 
made  the  means  of  oppression  in  the  recovery  of  damages, 
still  the  woman,  upon  marriage,  acquires  the  right  to  be  sup- 
ported according  to  the  condition  in  life  of  her  husband ;  and 
whilst  marriage  is  not  supposed  to  be  merely  for  the  purpose 
of  bettering  the  pecuniary  condition  of  the  parties,  yet  that 
is  a  circumstance  connected  with  the  relation  that  should  not 
be  ignored,  and  no  reason  is  perceived  why  the  pecuniary 
condition  of  the  defendant  should  not  form  an  element  enter- 
ing into  the  assessment  of  damages. 

In  the  case  of  Morton  v.  Femi,  3  Douglass,  211  (26  Eng. 
Com.  L.  R.  80,)  it  was  proved  on  the  trial  that  the  defend- 
ant was  a  man  of  wealth,  and  no  exceptions  were  taken  to  the 
evidence.  In  the  case  of  Sprague  v.  Craig,  51  111.  288,  the 
evidence  as  to  defendant's  wealth  was  not  objected  to,  and  its 
correctness  was  recognized  by  this  court.  We  have  been 
unable  to  find  any  case  holding  such  evidence  as  incompetent, 
nor  have  counsel  referred  us  to  any  such  authority.  It  is 
believed  that  the  profession  have  regarded  it  as  competent 
evidence  in  the  courts  of  our  State. 

Nor  can  we  see  that  the  act  usually  denominated  as  the 
''married  woman's  law,"  has  in  the  slightest  degree  changed 
the  liabilitv  of  a  man  for  damages  in  such  a  case.  That  law 
lias  greatly  enlarged  the  rights  of  married  women,  but  has  not, 
perhaps  with  few  exceptions,  relieved  the  husbands  from  any 
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of  their  marital  duties.  He  is  left  to  support  his  wife  so  long 
as  she  remains  with  him  and  discharges  her  duties,  and  is 
liable,  as  before,  for  her  support.  Nor  are  we  prepared  to 
hold,  under  the  latter  enactment  on  the  subject,  that  a  wife 
may  abandon  her  husband,  without  his  consent,  for  the  pur- 
pose of  acquiring  earnings  for  her  separate  use.  or  that  she 
may,  without  the  consent  of  her  husband,  neglect  or  avoid 
the  duties  that  the  relation  imposes  upon  her,  for  such  pur- 
pose. But  be  that  as  it  may,  we  fail  to  see  that  these  acts  in 
any  way  affect  the  measure  of  damages  in  such  a  case. 

It  also  follows  that  the  instruction  asked  by  appellant  that 
the  jury  should  disregard  the  evidence  as  to  his  pecuniary 
means,  was  properly  refused  by  the  court. 

It  is  next  urged,  that  the  court  erred  in  admitting  evidence 
of  appellant's  circumstances  at  the  time  of  the  engagement. 
We  are  unable  to  perceive  any  objection  to  this  evidence. 
It  tended  to  show  what  he  was  worth.  If  it  was  over-esti- 
mated, or  if  he  had  sustained  losses,  he  could  have  shown  the 
fact.  As  he  failed  to  show  what  he  was  worth  at  the  time  of 
the  trial,  either  by  himself,  when  on  the  stand,  or  by  other 
witnesses,  the  jury  were  warranted  in  believing  that  he  was 
worth  that  sum,  or  more,  at  the  time  of  the  trial.  He  could 
have  readily  shown  that  he  had  suffered  losses,  if  any  had 
occurred,  if  by  that  means  he  had  become  worth  less  than  the 
sum  fixed  by  the  witness. 

From  a  careful  examination  of  the  entire  record,  we  are 
unable  to  perceive  any  error  for  which  the  judgment  of  the 
circuit  court  should  be  reversed,  and  it  is  therefore  affirmed. 

Judgment  affirmed. 
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The  Bartlett  Coal  and  Mining  Company 

v. 
Deitky  D.  Koach  et  al. 

1.  Negligence — action  for  death  caused  by — mining  company.  Where 
a  mining  company  failed  to  comply  with  the  requirements  of  the  act  of 
1872,  to  provide  "for  the  health  and  safety  of  persons  employed  in  coal 
mines,"  which  required  "the  top  of  each  shaft"  to  be  "securely  fenced  by 
vertical  or  flat  gates  properly  covering  and  protecting  the  area  of  the 
shaft,"  and  in  consequence  of  which  an  employee,  while  using  due  care, 
fell  into  a  shaft  and  was  killed:  Held,  that  the  company  was  liable  in  an 
action  on  the  case,  to  his  personal  representatives,  for  the  death. 

2.  The  fact  that  the  accident  occurred  in  a  few  days  after  the  statute 
went  into  effect,  and  before  the  company  had  time  to  comply  with  its  pro- 
visions, presents  no  defense  to  the  action,  as,  if  the  company  was  not  pre- 
pared to  comply  with  the  law,  it  should  have  suspended  operations  until 
it  was  able  to  do  so,  and  not  having  done  so,  its  failure  must  be  regarded 
as  wilful. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gieeespie,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  byDrury  D.  Roach, 
the  father,  Delpha  Roach,  the  mother,  and  Cuzzy  A.  Roach, 
the  sister  of  the  deceased,  against  the  Bartlett  Coal  and  Min- 
ing Company,  to  recover  damages  jor  the  death  of  Andrew  J. 
Roach,  caused  by  the  neglect  of  duty  on  the  part  of  the  de- 
fendant. The  plaintiffs  recovered  judgment  for  $800  dama- 
ges in  the  court  below,  and  the  defendant  appealed. 

Mr.  Wm.  H.  Underwood,  for  the  appellant. 
Messrs.  Snyder  &  Dux,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  single  error  assigned  is,  the  court  erred  in  refusing  to 
grant  a  new  trial  and  in  rendering  judgment  on  the  verdict. 

The  suit  was  brought  to  recover  damages  for  the  death  of 
Andrew  J.  Roach,  alleged  to  have  been  caused  by  the  wilful 
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failure  of  the  company  to  comply  with  the  provisions  of  the 
8th  section  of  the  act  of  1872,  in  regard  to  mines,  which  re- 
quires "the  top  of  each  shaft  shall  *  *  be  securely  fenced 
bv  vertical  or  flat  gates,  properly  covering  and  protecting  the 
area  of  the  shaft.7' 

There  can  be  but  little  doubt,  in  view  of  the  evidence,  that 
the  accident  would  not  have  occurred  if  the  top  of  the  shaft 
had  previously  been  secured  as  required  by  the  statute,  and 
as  has  since  been  done. 

The  theory  of  the  defense  rests  on  different  grounds.  In  the 
first  place,  it  is  suggested,  the  clause  of  the  statute  under 
which  the  action  was  brought  was  probably  designed  to  pro- 
tect third  persons  and  stock  from  injury  in  open  mines.  We 
can  not  adopt  this  construction.  The  title  itself  expresses  the 
beneficent  purpose  the  Legislature  had  in  view  in  the  passage 
of  the  law,  viz.  :  to  provide  "for  the  health  and  safety  of  per- 
sons employed  in  coal  mines.7' 

The  law  went  into  force  on  the  1st  day  of  July,  1872,  and 
the  accident  occurred  on  the  9th  day  of  the  same  month,  and 
it  is  urged  no  adequate  time  had  elapsed  in  which  the  com- 
panv,  bv  the  exercise  of  reasonable  diligence,  could  have  com- 
plied with  its  provisions. 

This  was  purely  a  question  of  fact,  and  the  jury  has  found 
it  against  the  company.  But  the  objection  is  untenable  for 
another  reason.  The  appellant  will  be  presumed  to  have 
known  when  the  law  took  effect,  and  if  the  company  was  not 
prepared  to  comply  with  its  provisions,  it  was  its  duty  to  sus- 
pend operations  in  the  mines  until  the  necessary  preparations 
could  be  made,  and  its  failure  to  do  so  must  be  regarded  as 
wilful.  The  company  continued  to  operate  its  mines  in  de- 
fiance of  the  law,  and  must  bear  the  consequences. 

It  is  also  insisted,  the  deceased  was  guilty  of  such  negli- 
gence as  would  prevent  a  recovery.  We  perceive  no  want  of 
ordinary  care  in  his  conduct.  The  only  negligence  proven 
is,  in  pushing  the  box  in  the  wrong  direction.  It  was  quite 
common  for  employees  to  do  the  same  thing..    It  was  done  in 
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this  instance  that  he  might  load  the  car  more  evenly,  and  thus 
do  the  work  of  his  employer  better.  At  most,  it  was  a  mere 
indiscretion  on  his  part.  The  very  object  to  be  attained  by 
the  law  was,  to  prevent  injuries  to  persons  so  employed,  that 
the  slightest  degree  of  negligence  might  not  prove  fatal.  It 
is  shown  conclusively,  by  the  evidence,  that  if  the  gates  had 
been  in  position  the  accident  would  not  have  happened,  not- 
withstanding the  manner  in  which  he  did  his  work. 

The  injury  was  not  occasioned  by  the  negligence  of  a  fel- 
low servant,  as  suggested  by  counsel.  It  was  caused  by  the 
failure  of  the  company  to  comply  with  the  provisions  of  the 
law.  The  neglect  was  that  of  the  company  itself,  for  which  it 
must  beheld  responsible;  and  hence  the  principle  of  law  in-' 
voked,  that  one  servant  can  not  recover  against  the  common 
employer  for  an  injury  caused  by  a  fellow  servant  in  the  same 
line  of  employment,  can  have  no  application  to  the  facts  of 
this  case. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


George  W.  Stipp 

v. 
John  Johnston. 

Money  had  and  received — to  recover  hack  over-payment.  Where  a 
plaintiff  had  assumed  the  pa}rmentof  a  note  of  a  third  person  upon  which 
there  had  been  various  previous  payments,  and  paid  the  holder  more 
than  was  due,  the  note  not  being  present,  upon  his  agreeing  to  refund 
in  case  the  payment  exceeded  the  sum  due:  Held,  that  the  plaintiff  was 
entitled  to  recover,  under  the  common  counts  in  assumpsit,  the  excess 
paid  above  the  amount  due 

Appeal   from  the  Circuit  Court  of  McLean  county;    the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 
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This  was  an  action  of  assumpsit,  brought  by  John  John- 
ston against  George  W.  Stipp,  to  recover  back  an  alleged 
over-payment  upon  a  note.  The  declaration  contains  the 
common  counts  only.  The  plaintiff  recovered  the  sum  claimed 
by  him,  and  the  defendant  appealed. 

Messrs.  H.  &  J.  D.  Spencer,  for  the  appellant. 

Messrs.  Williams  &  Burr,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  assumpsit,  brought  by  Johnston  against  Stipp,  to 
recover  back  the  sum  of  $375  dollars,  with  interest,  which 
the  former  claimed  he  had  paid  over  and  above  the  amount 
actually  due  upon  a  note  made  by  one  Shurtleff,  which  the 
plaintiff  had  assumed  to  pay.  There  had  been  various  pay- 
ments made  upon  the  note  previously;  but  at  the  time  plain- 
tiff made  the  final  payment,  the  note  was  not  present.  The 
amount  alleged  to  be  due  was  stated  by  Stipp,  who,  as  the 
testimony  tends  to  show,  agreed  at  the  time  to  refund  the 
surplus,  if  the  amount  stated  by  him  proved  to  be  incorrect. 
The  plaintiff  having  afterwards  satisfied  himself  of  the  over- 
payment, endeavored  to  get  it  back  from  defendant  by  settle- 
ment, but  being  unable  to  do  so,  brought  this  action.  The 
evidence  clearly  tends  to  establish  plaintiff's  theory  of  the 
case,  while  that  of  the  defendant  raises  some  conflict.  Upon 
such  conflicting  evidence,  it  was  for  the  court,  sitting  as  a 
jury,  to  pass.  It  has  done  so,  and  we  find  no  ground  in  this 
record  for  disturbing  the  finding. 

Judgment  affirmed. 
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Kobert  S.  Brown 

v. 

David  S.  Cozard,  Sr.,  et  al. 

1.  Chancery — marshalling  assets.  The  principle  of  equity,  that  where 
one  party  has  a  lien  on  or  interest  in  two  funds  for  a  debt,  and  another 
party  has  .a  lien  on  or  interest  in  one  only  of  the  funds  for  another  debt, 
the  latter  has  a  right  in  equity  to  compel  the  former  to  resort  to  the  other 
fund,  in  the  first  instance,  for  satisfaction,  is  subject  to  two  qualifications: 
that  it  shall  not  operate  to  the  prejudice  of  the  creditor  entitled  to  the 
two  funds,  and  that  it  works  no  injustice  to  the  common  debtor. 

2.  Marshalling-  assets— to  subject  homestead  to  sale.  Where  a  debtor 
gave  a  mortgage  on  a  quarter  section  of  land,  in  one  forty  acres  of  which 
was  his  homestead,  the  mortgage  releasing  the  exemption,  a  judgment 
creditor  of  the  mortgagor,  having  no  release  as  to  his  judgment,  sought 
by  bill  in  equity  to  compel  the  mortgagee  to  resort  first  to  the  forty  acres 
containing  the  homestead,  for  the  satisfaction  of  the  mortgage,  so  that 
the  judgment,  with  the  residue  of  the  mortgage  debt,  might  be  satisfied 
out  of  the  balance  of  the  quarter  section:  Held,  that  the  relief  could  not 
be  granted,  as  the  effect  of  it  would  be  to  give  the  judgment  creditor  the 
benefit  of  the  release  made,  not  in  his  favor,  by  an  order  of  the  court,  and 
would  be  in  violation  of  the  intent  of  the  statute,  that  the  homestead 
right  should  not  be  injuriously  affected  for  debt,  without  the  written  as- 
sent of  the  debtor. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county  ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  D.  C.  Jones,  for  the  plaintiff  in  error. 

Mr.  T.  E.  Merritt,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court  : 

The  owner  of  a  certain  quarter  section  of  land,  in  the 
south-west  quarter  of  which  he  had  a  homestead  right,  hav- 
ing given  a  mortgage  on  the  quarter  section,  in  which  he  had 
released  his  homestead  right,  and  there  being  a  judgment 
against  him  which  was  a  lien  upon  the  quarter   section,  the 
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judgment  creditor  brought  this  bill  in  equity  against  the  mort- 
gagee and  the  common  debtor,  to  compel  the  former  to  resort 
first  for  the  satisfaction  of  his  mortgage  to  the  south-west 
quarter  of  the  quarter  section,  so  that  the  judgment,  with  the 
residue  of  the  mortgage  debt,  if  any,  might  be  satisfied  out  of 
the  remaining  portion  of  the  land.  A  demurrer  to  the  bill 
in  the  court  below  was  sustained,  and  the  bill  dismissed.  This 
is  assigned  for  error. 

In  support  of  the  bill,  that  principle  of  equity  is  invoked, 
that  if  one  party  has  a  lien  on  or  interest  in  two  funds  for  a 
debt,  and  another  party  has  a  lien  on  or  interest  in  one  only 
of  the  funds,  for  another  debt,  the  latter  party  has  a  right  in 
equity  to  compel  the  former  to  resort  to  the  other  fund,  in  the 
first  instance,  for  satisfaction,  if  that  course  is  necessary  for  the 
satisfaction  of  the  claims  of  both  parties,  whenever  it  will  not 
operate  to  the  prejudice  of  the  party  entitled  to  the  double 
fund.  The  question  is,  whether  this  is  a  case  for  the  appli- 
cation of  the  principle.  The  mortgagee  has  an  undoubted  right 
to  sell  the  homestead  for  the  satisfaction  of  the  mortgage;  the 
judgment  creditor  has  not  that  right,  as  respects  the  judg- 
ment. It  will  produce  no  injury  to  the  mortgagee,  to  be  com- 
pelled to  resort  first  to  the  tract  in  which  the  homestead  right 
exists,  as  respects  the  judgment,  but  has  been  released  as 
respects  the  mortgage. 

So  far,  the  principle  may  apply ;  but  the  doctrine  is  at- 
tended with  this  qualification:  that  no  injustice  be  done  to 
the  common  debtor.  1  Story,  Eq.  Ju.,  sec.  642.  The  statute 
provides,  that  no  release  or  waiver  of  the  homestead  exemp- 
tion shall  be  valid,  unless  the  same  shall  be  in  writing,  sub- 
scribed  by  the  householder  and  his  wife,  if  he  have  one,  and 
be  acknowledged,  etc. 

The  object  sought  by  this  suit  is  to  make  the  release  of  the 
homestead  exemption,  which  has  been  made  to  the  mortgagee, 
operative  for  the  benefit  of  a  judgment  creditor,  to  whom 
there  has  been  no  release  of  the  homestead  right  in  writing. 


180  Brown  v.  Cozard,  Sr.  et  al.  [June  T. 

Opinion  of  the  Court. 

If  the  end  sought  should  be  attained,  the  judgment  creditor 
will  have  derived  the  benefit  of  the  release  of  the  homestead 
exemption,  not  by  virtue  of  a  release  of  it,  in  writing,  to 
himself,  but  by  an  order  of  the  court.  The  waiver  of  the 
homestead  exemption  was  in  favor  of  the  mortgagee,  and 
might  have  been  made  in  the  personal  confidence  that  he 
would  first  exhaust  all  the  residue  of  the  quarter  section  of 
land  before  resorting  to  the  particular  tract  in  which  the 
homestead  right  existed,  and  in  the  belief  that  such  residue 
would  be  sufficient  to  satisfy  the  mortgage,  so  that  the  home- 
stead would  remain  untouched. 

The  mortgagee  himself,  of  his  own  accord,  may  first  resort, 
for  the  satisfaction  of  his  mortgage,  to  the  tract  in  which  the 
homestead  right  exists  as  against  the  judgment;  of  this  the 
mortgagor  would  have  no  cause  to  complain,  because  it  would 
be  in  the  exercise  of  a  power  which  he  himself  had  voluntarily 
bestowed  upon  the  mortgagee.  But  when  the  mortgagee,  not 
by  his  own  voluntary  action,  and  for  his  own  benefit,  but  at 
the  instance  and  for  the  benefit  of  a  judgment  creditor,  for 
the  purpose  of  having  his  judgment  satisfied,  is  compelled  to 
resort  first  for  the  satisfaction  of  his  mortgage  to  the  tract 
subject  to  the  homestead  exemption  as  respects  the  judgment, 
the  mortgagor  then  would  seem  to  have  just  cause  of  com- 
plaint, that  his  homestead  had  been  taken  from  him  in  a  mode 
and  for  the  benefit  of  a  creditor,  not  contemplated  by  the 
statute,  and  whereto  he  had  never  given  his  assent. 

This  would  be  in  violation  of  the  intent  of  the  statute,  that 
the  homestead  right  should  not  be  injuriously  affected  for 
debt,  without  the  express  assent,  in  writing,  of  the  debtor. 

The  purpose  of  the  statute  is  a  benign  one  :  to  secure  to  the 
debtor  and  his  family  a  home,  sacred  from  sale  for  debt,  save 
by  the  freely  given  assent  of  himself  and  his  wife,  in  writing. 

And  we  think  a  court  of  equity  should  act  in  the  exercise 
of  the  power  which  is  invoked  in  the  present  instance,  so  far 
as  may  be,  in  such  a  way  as  to  advance  and  not  to  thwart  the 
policy  of  the  statute. 
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Being  of  opinion  that  the  relief  sought  would  be  in  contra- 
vention of  the  spirit  and  policy  of  the  homestead  act,  and  to 
the  injury  of  the  common  debtor,  we  think  the  demurrer  was 
properly  sustained  and  the  bill  rightly  dismissed. 

The  decree  is  affirmed. 

Decree  affirmed. 


John  C.  Albright  et  al. 

V. 

Jason  B.  Smith  et  al. 

1.  Injunction — damages  on  dissolution.  Where  an  injunction  is  dis- 
solved, that  being  the  only  relief  sought  by  the  bill,  the  suit  may  be 
treated  as  ended,  and  a  suggestion  of  damages  at  a  succeeding  term  comes 
too  late,  and  the  court  has  no  authority  to  assess  the  same  on  such  sug- 
gestion. 

2.  Same — damages  can  not  be  assessed  in  favor  of  a  party  not  named  in 
suggestions.  On  the  dissolution  of  an  injunction,  upon  suggestion  of 
damages  as  to  certain  persons,  it  is  erroneous  for  the  court,  in  its  assess- 
ment, to  include  a  sum  to  a  defendant  in  whose  favor  no  written  sugges- 
tion has  been  made. 

3.  Chancery — evidence  must  be  preserved.  The  rule  in  chancery  requir- 
ing the  evidence  upon  which  a  decree  is  rendered  to  be  preserved  in  the 
record,  applies  to  an  order  of  the  court  assessing  damages  on  the  disso- 
lution of  an  injunction;  and  unless  the  evidence  is  preserved,  the  decree 
will  be  reversed  as  to  the  assessment. 

Writ  of  Error  to  the  Circuit  Court  of  Fayette  county ; 
the  Hon.  Arthur  J.  Gallagher,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  John  C.  Albright,  John  M. 
Murrie,  Mark  B.  Bain,  Isaac  Tumbo,  William  Murrie,  John 
Whitesides,  James  M.  Murrie,  and  Lewis  Seibman,  against 
Jason  B.  Smith,  county  judge,  James  J.  Hogg,  associate  judge, 
and  A.  J.  Kuykendall  and  Joseph  Frick.  The  object  of  the 
bill,  and  the  proceedings  under  it,  are  stated  in  the  opinion. 
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Mr.  W.  J.  Allen,  and  Mr.  O.  A.  Harker,  for  the  plaintiff 
in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court  : 

This  suit  was  commenced  by  the  plaintiffs  in  error,  for 
the  purpose  of  enjoining  the  defendants  from  constructing  a 
court  house  in  Johnson  county,  under  what  they  alleged  to 
be  a  fraudulent  contract.  A  preliminary  injunction  was 
issued,  answers  of  the  defendants  denying  the  allegations  of 
the  bill,  under  oath,  filed,  and  a  change  of  venue  awarded  to 
Fayette  county. 

At  the  July  term,  1869,  of  the  Fayette  circuit  court,  the 
complainants  moved  to  continue  the  cause,  pending  a  motion 
to  dissolve  the  injunction,  but  the  court  overruled  the  motion 
to  continue,  and  sustained  the  motion  to  dissolve  the  injunc- 
tion, and  decreed  that  the  defendants  should  recover  their 
costs.  No  other  order  was  made  in  the  cause  at  that  term. 
At  the  October  term,  1869,  Smith  and  Hogg  filed  suggestions 
in  writing,  for  the  use  of  Johnson  county,  claiming  as  damages 
$1000  paid  for  attorneys'  fees,  and  $200  paid  for  costs,  by 
said  county.  No  suggestions  in  writing,  claiming  damages 
for  Prick,  appear  to  have  been  filed.  At  the  March  term, 
1870,  the  defendants  appeared  by  counsel,  had  the  complain- 
ants three  times  solemnly  called,  and,  no  one  appearing,  on 
their  motion  the  court,  after  hearing  evidence,  proceeded  to 
order  that  the  surviving  complainants  pay  to  Smith  and 
Hogg,  for  the  use  of  Johnson  county,  $1000,  and  to  Frick 
$500,  being,  as  is  recited  in  the  order,  for  attorneys'  fees  only, 
and  directed  that  execution  should  issue  therefor.  There  is 
nothing  in  the  record  showing  what  facts  were  proved  from 
which  this  assessment  was  made. 

It  is  urged  that  this  order  is  erroneous  and  should  be 
reversed,  and  this  presents  the  only  question  now  before  us. 

These  damages  are  assessed  under  the  act  of  1861,  the  first 
section  of  which  provides:  "In  all  cases  where  an  injunction 
is  dissolved  by  any  court  of  chancery  in  this  State,  the  court, 
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after  dissolving  such  injunction,  and  before  finally  disposing 
of  the  suit,  upon  the  party  claiming  damages  by  reason  of 
such  injunction  suggesting  in  writing  the  nature  and  amount 
thereof,  shall  hear  evidence  and  assess  such  damages  as  the 
nature  of  the  case  may  require  and  to  equity  appertain,  to 
the  party  damnified  by  such  injunction,  and  may  award  exe- 
cution to  collect  the  same/'     Laws  of  1861,  p.  133. 

When  the  court  overruled  the  motion  for  continuance  and 
dissolved  the  injunction,  the  case,  it  would  seem,  was  ended. 

It  does  not  appear  to  have  been  afterwards,  at  that  term, 
continued  by  order  of  the  court;  nor  does  it  appear  that 
complainants  have,  since  that  time,  taken  any  steps  in  the 
case.  They  treated  it,  so  far  as  we  can  discover  from  the 
record,  as  then  terminated,  and  since  the  sole  object  of  the 
bill  was  defeated  by  the  order  of  dissolution,  we  think  they 
were  justified  in  so  treating  it. 

If  we  are  correct  in  this  view,  it  then  necessarily  follows 
that  the  suggestions  in  writing  in  regard  to  the  damages 
claimed  by  Smith  and  Hogg  for  the  use  of  Johnson  county, 
were  filed  too  late.  The  suit  was  finally  disposed  of,  and  the 
court  had  no  jurisdiction  to  make  any  order  affecting  the 
rights  of  the  parties. 

But  waiving  this  objection,  this,  although  only  authorized 
by  statute,  is  still  a  decree  in  equity,  and  governed  by  the 
same  rules  as  other  decrees  in  equity.  The  rights  of  the 
parties  involved  are  as  much  within  the  peculiar  protection 
of  a  court  of  equity,  as  they  are  in  other  cases  where  decrees 
are  rendered  requiring  the  payment  of  money,  and  authoriz- 
ing the  issuing  of  the  necessary  process  to  enforce  its  pay- 
ment. The  rule  is  well  established  that  the  facts  proved  on 
which  a  decree  is  rendered  must  be  preserved  in  the  record. 

In  Forth  v.  Xenia,  54  111.  210,  in  which  the  only  question 
in  the  case  arose  on  the  allowance  of  an  attorney's  fee  upon 
the  dissolution  of  an  injunction,  this  court  said:  "We  are 
not  aware  of  any  rule  of  law  or  equity  requiring  this  court 
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to  presume  that  the  circuit  court  heard  evidence  on  render- 
ing a  decree.  The  rule  has  been  often  stated  by  this  court, 
that  the  facts  on  which  a  decree  in  equity  is  based,  must 
appear  in  the  record.  *  *  *  *  We  see  no  compliance 
with  the  act  of  1861  in  this  case.  There  were  no  suggestions 
in  writing  of  the  nature  or  amount  of  the  damages,  nor  does 
it  appear  the  court  heard  evidence  showing  the  extent  of 
damages,  or  how  they  arose."  And  in  Goodwillie  v.  Millimann, 
5G  111.  525,  where  the  question  under  discussion  was  in 
reference  to  an  attorney's  fee  that  had  been  allowed  by  the 
court  in  a  suit  for  the  partition  of  real  estate,  it  was  said  by 
this  court:  "As  a  rule  of  practice,  the  evidence  upon  which 
such  an  allowance  is  made,  should  be  preserved  in  the  record. 
Where  such  large  sums  are  allowed,  and  the  rights  of  liti- 
gants are  likely  to  be  so  materially  affected,  they  should  not 
be  deprived  of  having  the  decree  reviewed  in  an  appellate 
court." 

Merely  showing  that  the  court  heard  evidence,  without 
showing  what  facts  are  proved,  leaves  us  quite  as  much  in 
the  dark  as  we  would  have  been  had  the  record  merely  shown 
the  amount  which  was  ordered  to  be  paid.  The  record  should 
show  that  the  amount  assessed  as  damages  was  authorized  by 
the  facts  proved. 

What  we  have  said  relates  to  the  entire  order.  So  much 
of  the  order  as  relates  to  Frick's  claim,  no  suggestions  in 
writing  having  been  filed  for  him,  is  additionally  objection- 
able on  that  account.  We  do  not  deem  it  necessary  to  express 
any  opinion  on  the  other  objections  urged. 

The  order  of  the  court  below  directing  the  surviving  com- 
plainants to  pay  to  Smith  and  Hogg  $1000  for  the  use  of 
Johnson  county,  and  to  Frick  f  500,  and  awarding  execution 

therefor,  is  reversed. 

Decree  reversed. 
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Chakles  A.  Montross 

V. 

Henry  C.   Bradsby. 

1.  Malicious  prosecution.  In  order  to  maintain  a  suit  for  malicious 
prosecution  for  procuring  an  indictment  against  the  plaintiff,  malice  and 
the  want  of  probable  cause  must  be  shown.  Malice  maybe  inferred  from 
the  want  of  probable  cause,  but  the  latter  can  not  be  inferred  from  the 
former.    The  gist  of  the  action  is  want  of  probable  cause. 

2.  Same— -facts  showing  malice  and  icant  of  probable  cause.  Where  the 
defendant  procured  an  indictment  against  the  plaintiff  for  perjury  in 
making  an  affidavit  that  the  defendant  was  insolvent,  in  a  suit  wherein 
the  latter  had  signed  a  bond  for  costs,  knowing,  or  having  good  reason  to 
believe,  the  affidavit  to  be  true,  from  his  embarrassed  circumstances  finan- 
cially, this  was  held  sufficient  to  show  not  only  that  the  defendant  acted 
without  probable  cause,  but  also  with  malice. 

3.  Damages,  excessive — malicious  prosecution.  Where  the  defendant 
procured  the  plaintiff*  to  be  indicted  for  perjury,  under  circumstances 
showing  malice  and  want  of  probable  cause,  a  verdict  for  $1000  was  held 
not  excessive. 

Appeal  from  the  Circuit  Court  of  Effingham  county ;  the 
Hon.  Hiram  B.  Decius,  Judge,  presiding. 

Messrs.  Cooper  &  Kagy,  for  the  appellant. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case  for  malicious  prosecution, 
brought  by  Henry  C.  Bradsby  against  Charles  A.  Montross, 
at  the  September  term,  1872,  of  the  circuit  court  of  Effing- 
ham county.  A  trial  was  had,  and  the  jury  found  for  plain- 
tiff, in  the  sum  of  $1000.     Defendant  appealed  to  this  court. 

The  evidence  shows,  that  at  the  November  term,  1870,  of 
the  Effingham  circuit  court,  Montross  signed  a  bond  for 
costs,  with  one  Ward,  in  a  cause  then  pending  in  court,  of 
Ward  v.  Bradsby,  whereupon  Bradsby  tiled  an  affidavit  that 
Montross  was  insolvent.  Montross,  feeling  indignant  at 
Bradsby,  went  before    the  grand  jury,  then  in  session,  and 
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procured  an  indictment  against  him  for  perjury.  At  the 
same  term  of  court  a  nolle  prosequi  was  entered,  and  Bradsby 
discharged.  Montross.  previous  to  going  before  the  grand 
jury,  applied  to  his  attorney,  but  the  attorney  declined  to  give 
him  any  advice  as  to  Bradsby's  guilt,  but  referred  him  to 
the  State's  Attorney.  Montross,  however,  did  not  advise 
with  the  officer,  but  acted   on  his  own  responsibility. 

The  evidence  further  shows,  that  Montross  was  lanrelv  in- 
debted  ;  his  residence  incumbered  by  mortgage;  judgments 
against  him  unsatisfied;  claims  sent  on  to  the  banks  where 
he  resided,  and  returned  unpaid  ;  some  of  his  property  sold 
on  execution,  and  not  redeemed  ;  the  sheriifand  deputy  sheriff 
swear  they  had  executions  and  could  not  collect  them.  There 
was  no  evidence  introduced  to  contradict  all  of  this,  except 
that  of  the  defendant  himself. 

Under  this  state  of  facts,  had  the  defendant  any  sufficient 
reason  to  believe  the  plaintiff  guilty  of  perjury,  a  reason  suf- 
ficient in  itself  to  induce  or  justify  or  warrant  a  man  reason- 
ably cautious  to  institute  the  prosecution?     We  think  not. 

In  order  for  the  plaintiff  to  recover  in  this  case,  it  must 
appear  that  the  defendant  prosecuted  him  for  perjury,  mali- 
ciously and  without  probable  cause.  Malice,  and  the  want 
of  probable  cause,  must  concur.  Malice,  it  is  true,  may  be 
inferred  from  the  want  of  probable  cause,  but  the  latter  can 
not  be  inferred  from  the  existence  of  the  former.  A  want  of 
probable  cause  is  the  gist  of  the  action. 

From  the  evidence  in  this  case,  it  appears  that  Montross 
was  insolvent — the  affidavit  that  Bradsby  filed  was  true. 
Montross,  no  doubt,  knew  his  own  standing,  financially  ;  he 
knew  a  part  of  his  property  was  under  mortgage  ;  he  knew 
there  were  judgments  standing  against  him  ;  he  knew  his 
real  estate  had  been  sold  on  judgment  and  not  redeemed  ; 
knew  notes  had  been  presented  for  payment  and  returned 
unpaid  ;  knew  he  could  not  pay  his  indebtedness — in  other 
words,  he  knew  he  was  insolvent. 
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Now,  if  Montross  knew  the  affidavit  filed  by  Bradsby  was 
true,  or  had  good  reason  to  believe  it  true,  and  went  before 
the  grand  jury  and  instituted  the  prosecution,  there  can  be 
no  pretense  but  he  acted  not  only  without  probable  cause  but 
with  malice. 

It  is  insisted  by  appellant,  that  the  circuit  court  erred  in 
modifying  his  instructions.  The  instructions  were  given 
substantially  as  asked.  The  changes  made  were  slight,  and 
did  not  change  the  legal  effect  of  the  instructions. 

It  is  also  insisted  that  the  damages  are  excessive.  If  the 
plaintiff  was  entitled  to  recover,  we  do  not  think  $1000  too 
large  a  verdict.  As  to  the  amount  of  the  verdict,  that  was  a 
question  purely  for  the  jury,  under  the  evidence,  and  we  do 
not  think  this  a  case  where  the  verdict  is  so  excessive  that  it 
ought  to  be  disturbed. 

Judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Scholfield  took  no  part  in  the  decision  of 
this  case. 


The  Springfield  and  Illinois  Southeastern  Rail- 
way Company 
v. 
Robert  Turner. 

Same 


John  Wills. 

Right  of  way — error  to  award  execution  for  compensation  and  damages. 
It  is  error  for  the  circuit  court,  on  the  trial  of  an  appeal,  to  award  execu- 
tion on  the  judgment  for  the  amount  of  the  compensation  and  damages 
assessed  in  a  proceeding  to  condemn  land  for  a  right  of  way. 
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Writ  of  Error  to  the  Circuit  Court  of  Effingham  county; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 

These  two  cases  were  proceedings  instituted  by  the  plaintiff 
in  error  to  condemn  lands  for  right  of  way,  under  the  statute 
of  1852.  The  defendants  appealed  from  the  report  of  the 
commissioners  to  the  circuit  court,  and  the  damages  were 
assessed  by  a  jury. 

Mr.  R.  P.  Hanna,  for  the  plaintiff  in  error. 

Messrs.  Wood  &  Barlow,  for  the  defendants  in  error. 

Fer  Curiam  :  These  cases  present  the  same  questions. 
They  were  proceedings  to  condemn  land  for  the  use  of  appel- 
lant's railroad.  There  was  a  trial  in  the  court  below  before 
a  jury.  A  verdict  was  returned  in  each  case,  finding  the 
amount  of  compensation  for  lands  taken,  and  the  amount  of 
damages  to  the  residue  of  the  lands.  Judgment  was  entered 
upon  the  verdict,  and  execution  awarded.  It  was  error  to 
award  execution,  for  which  the  judgments  must  be  reversed, 
with  directions  to  the  circuit  court  to  enter  judgment  on  the 
verdict,  omitting  the  order  for  execution.  It  is  very  desirable 
that,  in  these  proceedings,  the  land  condemned  should  be  de- 
scribed with  reasonable  certainty.  That  should  be  done  in 
the  petition,  and  followed  in  the  judgment. 

Judgment  reversed. 


Josephejsta  Kruse 

V. 

Elizabeth  Kruse. 

Distress  for  rent— error  to  render  judgment.  In  a  distress  for 
rent,  it  is  error  to  render  judgment  on  the  finding,  and  award  a  special 
execution.  The  court  should  ascertain  if  the  relation  of  landlord  and 
tenant  existed,  and  if  so,  find  the  amount  of  rent  due,  and  have  it  certified 
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to  the  bailiff  making  the  levy,  which  certificate  constitutes  his  warrant 
for  selling  the  property  and  applying  the  proceeds  to  the  payment  of  the 
rent  found  due. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Wm.  H.  Underwood,  for  the  appellant. 

Mr.  "Wm.  Winkelman,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  distress  for  the  collection  of  rent, 
brought  by  appellee  against  appellant.  The  landlord's  war- 
rant was  levied  upon  a  quantity  of  wheat,  and  return  was 
made  to  a  justice  of  the  peace,  where  the  trial  resulted  in 
favor  of  the  tenant.  Plaintiff  appealed  to  the  circuit  court  of 
Monroe  county,  where  the  case  was  again  tried  by  the  court, 
without  a  jury,  by  consent  of  parties.  The  court  found  that 
a  tenancy  existed,  and  that  the  tenant  owed  the  landlord  $160 
for  rent,  in  arrear,  and,  after  overruling  a  motion  for  a  new 
trial,  rendered  judgment  for  that  amount,  and  awarded  a 
special  execution  for  the  sale  of  the  property  distrained. 

In  the  cases  of  Alwood  v.  Mansfield,  33  111.  452,  and  Storing 
v.  Onley,  44  111.  123,  it  was  held  that  in  case  of  distress  for 
rent  the  court  can  only  ascertain  whether  the  relation  of 
landlord  and  tenant  exists,  and  find  the  amount  of  rent  due, 
and  have  it  certified  to  the  bailiff  who  levied  upon  the  prop- 
erty— which  certificate  constituted  his  warrant  for  selling  it 
and  applying  the  proceeds  to  the  payment  of  the  rent  thus 
found  to  be  due.  In  those  cases  it  was  also  held  to  be  error 
for  the  court  to  render  judgment  on  the  finding,  and  to  award 
special  execution.  In  that  respect  this  case  is  like  those,  and 
must  be  governed  by  them. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Lydia  C.  Morgan 

v. 
John  L.  Johnson. 

Guardian — liability  to  account  for  land  exchanged.  Where  a  guardian 
traded  land  of  his  ward  for  other  lands,  taking  the  deed  in  the  ward's 
name,  it  was  held,  that  the  guardian,  in  stating  his  account,  was  not 
chargeable  with  the  value  of  the  land  so  traded,  even  though  the  ward 
tendered  him  a  deed  for  the  land  taken  in  exchange,  as  the  ward  was  not 
bound  by  the  trade,  and  might,  on  arriving  at  age,  have  repudiated  it  and 
recovered  her  property. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  proceeding  instituted  by  Lydia  C  Morgan, 
against  John  L.  Johnson,  her  former  guardian,  for  an  ac- 
count. 

Mr.  G.  Van  Hoorebeke,  for  the  plaintiff  in  error. 

Mr.  W.  Stoker,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion    of  the   Court: 

This  proceeding  was  originally  commenced  in  the  county 
court  to  recover  an  alleged  balance  in  the  hands  of  appellee, 
as  guardian  of  appellant.  The  cause  was  removed  to  the  cir- 
cuit court  by  appeal,  where  a  trial  was  had,  and  the  court 
found  there  was  due  appellant,  from  her  former  guardian,  the 
sum  of  $284.80,  but  she,  being  dissatisfied  with  the  finding, 
brings  the  case  to  this  court. 

There  is  no  detailed  statement  of  the  accounts  between  the 
parties  to  be  found  in  the  record,  and  it  is  very  difficult  to  get 
an  accurate  understanding  'of  the  basis  of  the  judgment  of  the 
court,  or  what  items  were  allowed  and  what  were  rejected. 

In  1866,  the  appellee  made  a  settlement  with  the  county 
court,  and  presented  an  itemized  account  of  the  various  sums 
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which  he  says  he  received  for  his  ward,  in  which  he  charges 
himself  with  compound  interest  on  the  several  sums,  and,  after 
deducting  credits,  there  remained  a  balance  in  his  hands  of 
$1459.89,  which  sum,  by  order  of  the  court,  he  paid  over  to 
his  successor  for  his  late  ward. 

There  were  some  items  omitted  in  that  settlement  which 
ought  perhaps  to  have  been  included,  and  the  court  doubt- 
less allowed  them  in  making  up  the  amount  found  due.  The 
principal  objection  taken  to  the  judgment  of  the  circuit  court 
seems  to  be,  it  did  alio  wan  item  of  $146,  claimed  as  the  value 
of  appellant's  interest  in  a  tract  of  land  in  Shelby  county, 
which  had  been  exchanged  by  appellee  for  another  in  Clinton 
county.  The  deed  to  this  latter  tract  was  taken  in  the  name 
of  appellant  when  she  was  a  minor  and  could  give  no  consent 
to  the  transaction.  Before  the  trial  in  the  circuit  court  she 
tendered  appellee  a  deed  for  the  Clinton  county  land,  and  in- 
sists she  always  repudiated  the  trade,  and  for  that  reason 
seeks  to  charge  her  guardian  with  the  value  of  her  land  in 
Shelby  county.  This  she  can  not  do.  He  did  not  convert  it 
into  money,  but  simply  exchanged  it  for  other  land.  She  was 
in  no  way  bound  by  the  transaction,  and  could,  on  arriving 
at  age,  have  repudiated  it  and  recovered  her  property.  Now 
she  is  of  age  she  can  ratify  the  trade  that  was  made  for  her 
benefit  and  retain  the  Clinton  county  land  if  she  chooses  to 
do  so.  If  appellee  has  or  shall  hereafter  accept  the  deed 
tendered,  he  will,  doubtless,  have  to  account  to  her  for  the 
value  of  the  land.  The  item  for  the  land  was,  therefore,  prop- 
erly excluded  from  the  computation. 

We  can  not  say  the  finding  of  the  court,  as  to  the  remain- 
der of  the  account,  is  against  the  weight  of  the  evidence. 
There  is  some  conflict  in  the  testimony  as  to  a  number  of  the 
items  claimed  to  be  due,  and  upon  the  whole  evidence  we  are 
satisfied  justice  has  been  done,  and  the  judgment  of  the  cir- 
cuit court  is  accordingly  affirmed. 

Judgment  affirmed. 
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John  H.  Brown 

v. 

Joseph  W.  Clement. 

1.  Bill  of  exceptions.  The  decision  of  the  circuit  court  in  over- 
ruling a  motion  for  a  new  trial,  and  in  giving  instructions,  will  not  be 
considered  in  this  court  where  the  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence. 

2.  Deposition — notice  of  the  taking.  "Where  a  party  taking  a  deposi- 
tion sent  a  notice  by  mail  to  the  attorney  of  the  other  party,  at  the  place 
where  he  kept  his  office,  and  it  was  returned  with  an  admission  of  service, 
and  acted  upon  under  the  belief  that  it  was  signed  by  authority  of  the 
attorney,  who  was,  in  fact,  absent,  and  it  appeared  that  the  admission  was 
signed  by  the  attorney's  son  and  law  partner:  Held,  that  this  fact,  coupled 
with  the  late  period  of  making  the  motion  to  suppress  the  deposition, 
was  a  sufficient  reason  for  overruling  the  motion. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  L.  M.  Phillips,  for  the  plaintiff  in  error. 

Mr.  Geo.  W.  Wall,  for  the  defendant  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  points  relied  upon  for  reversal  are  none  of  them  ten- 
able. The  errors  assigned  upon  the  denial  of  motion  for  a 
new  trial,  and  giving  instructions  for  defendant,  are  both 
answered  by  the  fact  that  the  bill  of  exceptions  does  not  pur- 
port to  contain  all  the  evidence.  III.  Cent.  R.  R.  v.  Garish, 
39  111.  370;  McPherson  v.  Nelson,  44  111.  124;  Miner  v.  Phil- 
lips, 42  111.  123. 

So,  also,  was  the  motion  to  suppress  the  deposition  of  Morse 
properly  overruled.  The  ground  of  it  was  an  alleged  want 
of  notice  of  suing  out  the  commission.  It  appears  the  attor- 
ney for  plaintiff  was  absent  at  the  national  capital  at  the 
time.     Notice  was  inclosed  in  an  envelop,  directed,   and  sent 
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to  him  at  the  place  where  he  kept  his  office,  by  mail.  It  was 
received  there,  an  admission  of  service  indorsed  upon  it,  and 
returned  to  defendant's  attorney,  who  acted  upon  the  belief 
that  the  admission  was  signed  by  authority  of  plaintiff's  at- 
torney ;  and  the  preponderance  of  the  evidence  is,  that  it  was 
signed  by  the  son  and  law  partner  of  the  attorney.  This 
fact,  and  the  late  period  of  making  the  motion  to  suppress, 
were  sufficient  reasons  for  overruling  the  motion. 

Finding  no  error  in  the  record,  the  judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 


Elizabeth  Scheel  et  al.  Exrs. 

v. 

Michael   Eidmast. 

1.  Parties  plaintiff — in  joint  claim  against  estate.  Where  the 
deceased  in  his  lifetime  took  out  letters  of  guardian  ship  jointly  for  sev- 
eral wards,  and  received  a  sum  of  money  due  them  jointly,  which  was 
never  separated  or  accounted  for  by  him  to  them  or  any  of  them,  either 
separately  or  jointly:  Held,  that  a  claim  against  the  estate  of  the  guar- 
dian for  the  moneys  in  his  hands,  with  interest,  was  properly  brought  in 
the  joint  names  of  the  wards. 

2.  Administration  of  estates.  It  was  objected  that  a  claim  and 
judgment  thereon  was  against  the  estate  of  a  deceased  person  instead  of 
against  the  executors  of  his  last  will.  The  executors  appeared  and  con- 
tested the  claim:  Held,  no  error  in  this  respect,  as  such  a  proceeding  is 
not  governed  by  the  technical  rules  applicable  to  formal  suits  at  law. 

3.  Same — rendering  a  judgment  against  the  estate  of  a  deceased  guar- 
dian. A  proceeding  at  the  suit  of  the  wards  against  the  estate  of  their 
deceased  guardian,  in  the  county  Court,  to  ascertain  the  amount  due  to 
the  wards,  may  be  regarded  as  the  presentation  of  a  claim  against  the 
estate  of  the  guardian  for  allowance,  so  as  to  authorize  a  judgment  for 
the  amount  found  due. 

4.  Guardian  and  ward— recovery  by  three  wards  of  the  interest  of  four. 
In  a  claim  against  the  estate  of  a  deceased  guardian  hy  three  of  his  four 
wards  for  moneys  belonging  to  all  jointly,  the  court  rendered  judgment 
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in  favor  of  the  three  for  the  whole  sum,  upon  proof  of  the  report  of  the 
death  of  the  fourth  one,  who  was  a  married  woman,  it  not  appearing 
when  or  where  she  died,  or  whether  she  left  children  or  not:  Held,  that 
the  judgment,  so  far  as  it  included  such  fourth  ward's  share,  was  erro- 
neous. 

5.  Same — compounding  interest.  In  a  claim  against  the  estate  of  a 
deceased  guardian,  who  died  before  the  eldest  ward  became  of  age,  the 
court  allowed  compound  interest  on  the  sum  which  came  to  the  guardian's 
hands,  up  to  the  time  of  his  death,  and  simple  interest  from  that  time  to 
the  recovery.  The  representatives  of  the  estate  objected  that  the  interest 
should  have  been  compounded  to  the  time  of  the  wards  coming  of  age: 
Held,  that  there  was  no  error  in  this  respect  that  the  representatives  of  the 
estate  should  be  allowed  to  complain  of. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county  ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  G.  &  G.  A.  Kgernee,  for  the  appellants. 
Mr.  William  H.  Undepwood,  for  the  appellee. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  appears  to  have  been  originally  a  proceeding  in  the 
county  court  of  St.  Clair  county,  to  ascertain  the  amount  due 
from  the  estate  of  John  Scheel,  deceased,  as  late  guardian  of 
the  minor  heirs  of  Adam  Eidman. 

The  proceeding  was  instituted  in  the  names  of  William, 
Margaret,  Michael  and  Louisa  Eidman,  March  14,  1871. 
On  appeal  to  the  circuit  court,  judgment  was  rendered  that 
"the  survivors  of  said  heirs  of  Adam  Eidman,  to-wit:  Michael, 
William  and  Margaret  Eidman,  recover  of  the  estate  of  John 
Scheel,  late  guardian  of  said  wards,  the  sum  of  $1444,  to  be 
satisfied  in  claims  of  the  third  class  pro  rata  out  of  any  estate 
not  inventoried"- — the  amount  of  the  recovery,  as  conceded, 
being  the  sum  of  $624.86,  with  compound  interest  from  the 
time  Scheel  was  supposed  to  have  received  it  up  to  the  time 
of  his  death,  January  17,  1864,  and  simple  interest  from  that 
time  to  the  recovery.  The  executors  of  Scheel,  who  appeared 
throughout,  appealed. 
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Various  points  are  made  in  favor  of  the  reversal  of  the 
judgment. 

It  is  first  objected  that  the  claim  was  not  a  joint  one,  and 
could  not  be  prosecuted  jointly. 

The  money  was  the  proceeds  of  the  sale  of  a  certain  tract 
of  land  made  in  a  suit  for  partition,  brought  by  William, 
Margaret,  Michael  and  Louisa  Eidman,  minor  heirs  and  chil- 
dren of  Adam  Eidman,  against  Laura  St.  Clair,  wherein  the 
said  minors  were  found  to  be  entitled  to  five-sixths  of  the 
land,  without  specifying  their  several  interests. 

John  Scheel  took  out  letters  of  guardianship  for  them 
jointly,  and  the  joint  sum  of  money  due  them  all,  as  the  pro- 
ceeds of  the  sale,  was  received  by  him  as  guardian,  and,  so  far 
as  appears,  was  never  separated  or  accounted  for  by  him  to 
them  or  any  of  them,  separately  or  jointly.  We  can  not  say 
that  the  claim  was  improperly  prosecuted  in  their  joint  names 
against  the  estate  of  the  guardian  for  allowance. 

It  is  next  objected  that  the  proceeding  is  against  "  the  estate 
of  John  Scheel,  deceased,"  and  that  the  judgment  is  against 
"the  estate  of  John  Scheel,"  instead  of  against  the  executors, 
as  it  should  have  been.  The  suit  is  entitled,  in  the  countv 
court,  against  "The  estate  of  John  Scheel,  deceased,  late  guar- 
dian ;  Elizabeth  and  Frederick  Scheel,  executors."  The  exec- 
utors appeared  and  contested  the  claim. 

The  proceeding  is  not  to  be  governed  by  all  the  technical 
rules  which  apply  to  a  formal  suit  at  law.  We  think  the 
proceedings  and  judgment  in  the  particular  named  were  suf- 
ficient in  form  to  show  an  adjudication  of  the  claim  against 
the  estate  as  contemplated  by  the  statute. 

It  is  next  objected,  that  the  proceeding  was  commenced 
in  the  name  of  five  plaintiffs,  to-wit:  Michael  Eidman, 
Louise  Henn,  William  Eidman,  Margaret  Eidman  and  Laura 
Eidman,  and  that  the  judgment  was  in  favor  of  only  three 
of  them,  Michael,  William  and  Margaret,  described  as  sur- 
vivors of  said  minor  heirs. 
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The  parties,  without  any  process,  appeared,  by  mutual  agree- 
ment, before  the  county  court  and  submitted  the  claim  for 
adjudication;  and  although  in  the  initial  order  in  the  case, 
Laura  Eidman  is  recited  as  one  of  the  heirs  of  A.  Eidman, 
for  whom  the  attorneys  appeared,  that  seems  to  have  been  a 
palpable  mistake;  her  name  is  not  mentioned  again  in  all  the 
subsequent  proceedings.  And  in  the  entitling  of  the  initial 
order,  her  name  is  not  mentioned,  but  all  the  four  others  are 
named  as  the  parties  prosecuting.  She  appears  not  to  have 
been  a  child  of  Adam  Eidman,  nor  was  she  a  ward  of  John 
Scheel.  We  do  not  regard  her  as  really  a  plaintiff  or  claim- 
ant in  the  case.  Iconise,  the  evidence  shows,  had  died  some 
time  before  the  commencement  of  this  proceeding.  The 
recovery  by  Michael,  William  and  Margaret  was  not  only  of 
their  own  shares,  but  it  was  for  the  entire  amount  of  money 
belonging  to  the  four  wards,  of  whom  Louise  was  one,  which 
came  into  the  hands  of  the  guardian.  The  recovery  in- 
cluded the  share  of  Louise  as  well  as  their  own.  In  this 
respect  we  consider  the  judgment  to  be  erroneous. 

In  order  to  the  recovery  by  the  surviving  parties  of  Louise's 
share,  it  was  incumbent  upon  them  to  show  their  title  to  it. 
They  did  not  succeed  to  it  by  virtue  of  being  surviving  wards 
of  a  common  guardian.  The  slight  evidence  here  as  to  Lou- 
ise's death  Avas,  that  she  was  a  married  woman,  and  that  there 
was  a  report  of  her  death.  When  or  where  she  died,  or 
whether  or  not  she  left  children  or  her  husband  surviving 
her,  does  not  appear.  Such  evidence  we  regard  as  insufficient 
to  entitle  her  surviving  brothers  and  sister  to  recover  her 
interest  as  their  own.  It  does  not  sufficiently  show  them  to  be 
her  heirs,  admitting  her  death. 

It  is  insisted,  that  it  was  error  to  render  a  judgment  in  the 
case,  and  Gilbert  v.  Guptill,  34  111.  112,  is  cited,  where  it  is  said 
that,  in  a  citation  of  a  guardian  to  account  before  the  probate 
court,  no  judgment  is  to  be  rendered. 

But  the  nature  of  this  proceeding  is  in  no  way  character- 
ized in  the  case,  and  it  may  consistently  be  regarded  as  the 
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presentation  of  a  claim  against  the  estate  of  a  deceased  per- 
son for  allowance. 

As  to  the  point  made  upon  the  statute  of  limitations,  with- 
out considering  the  applicability  of  the  statute  to  this  case, 
an  examination  of  the  evidence  satisfies  us  that  the  proceed- 
ing was  commenced  within  five  years  after  the  eldest  ward 
came  of  age,  and  that,  even  applying  the  five  years  period  of 
limitation,  the  bar  of  the  statute  was  not  made  out.  In  view 
of  the  evidence  upon  this  point,  we  deem  it  unnecessary  to 
consider  the  instructions  given  and  refused  in  reference  to  the 
Statute  of  Limitations,  for  even  if  there  were  error  in  this 
respect,  we  should  hold  it  to  be  unimportant,  under  the  evi- 
dence. 

As  to  the  allowance  of  compound  interest  up  to  the  time 
of  the  death  of  the  guardian,  instead  of  to  the  time  of  the 
wards  coming  of  age,  there  can  be  no  error  in  this  respect 
which  the  appellants  should  complain  of,  as  the  evidence 
shows  that  the  guardian  died  on  the  17th  day  of  January, 
1864,  and  it  was  not  until  after  that  time  that  the  eldest  of 
the  wards  came  of  age. 

The  evidence  as  to  the  guardian  having  received  the  full 
amount  of  the  money  as  found  by  the  jury,  although  not  so 
satisfactory  as  it  might  have  been,  was  sufficient  to  sustain  the 
finding  in  that  respect. 

For  the  error  above  indicated,  the  judgment  is  reversed  and 

the  cause  remanded. 

Judgment  reversed. 


Anderson  Robins 

v. 

John  F.  Swain. 

1.     Cross-btll — may  present  facts  not  in  original  bill.     While  it  is  true 
that  a  cross-bill  must  relate  to  the  subject  matter  of  the  original  bill,  it  is 
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not  essential  nor  is  it  usual  that  all  the  facts  showing  the  defendant's 
right  to  the  relief  sought,  should  appear  in  the  original  bill. 

2.  Mortgage — effect  of  foreclosure  and  sale  on  unpaid  debt — merger. 
Where  a  mortgage  is  given  upon  land  to  secure  the  payment  of  several 
notes  maturing  at  different  times,  and  a  foreclosure  and  sale  is  had  for 
a  part  of  the  notes,  leaving  one  note  unpaid,  and  the  holder  of  the  unpaid 
note  becomes  the  purchaser  of  the  mortgaged  premises  and  receives  a 
master's  deed,  the  legal  and  equitable  title  to  the  premises  will  be  merged, 
and  it  will  operate  as  a  satisfaction  of  the  mortgage  and  the  remaining 
indebtedness,  for  the  reason  that  the  purchaser  in  such  a  case  is  pre- 
sumed to  have  bought  the  land  at  its  value  less  the  unpaid  note. 

3.  Chancery — relief  against  void  decree  and  sale  thereunder.  Where, 
upon  the  foreclosure  of  a  mortgage,  a  decree  was  entered  for  the  sale  of 
land  not  included  in  the  mortgage  under  which  the  same  was  sold,  and 
possession  acquired  by  the  purchaser  who  was  the  mortgagee,  after  he 
had  received  the  master's  deed:  Held,  that,  while  the  mistake,  if  such  it 
was,  might  have  been  corrected  on  motion,  after  notice,  yet,  as  it  operated 
as  a  fraud  upon  the  mortgagor,  it  was  equally  within  the  province  of  a 
court  of  equity  to  correct  it  and  relieve  the  mortgagor  entirely  from  all 
evil  consequences  proceeding  from  it,  upon  a  bill  filed  for  that  purpose. 
The  master's  deed,  although  a  nullity,  was  a  cloud  upon  the  owner's 
title. 

4.  In  such  a  case,  a  court  of  equity  will  set  aside  the  decree  and  sale 
as  to  the  land  not  embraced  in  the  mortgage,  restore  the  possession  to  the 
owner  and  require  the  purchaser  to  account  for  the  reasonable  rents  and 
profits  during  the  time  the  land  was  in  his  possession. 

Appeal,  from  the  Circuit  Court  of  Franklin  county;  the 
Hon.  Andkew  D.  Duff,  Judge,  presiding. 

Mr.  Alfked  C.  Duff,  and  Mr.  James  M.  Geegg,  for  the 
appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

Appellee  filed  a  bill  in  equity  against  appellant,  in  the 
office  of  the  clerk  of  the.  circuit  court  of  Franklin  county, 
alleging,  in  substance,  that  appellee,  in  1864,  conveyed  to 
appellant  the  east  half  of  the  north-west  quarter,  the  north 
half  of  the  north-east  quarter,  and  the  south-west  quarter  of 
the  north-east  quarter  of  section  22,  in  township  7,  range  4 
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east,  in  Franklin  county,  in  consideration  of  $2000,  $500  of 
which  was  paid  at  the  time,  and  the  remainder  was  to  be  paid 
in  payments  of  $500  in  one,  two  and  three  years,  and  was 
secured  by  promissory  notes,  and  mortgage  executed  by  appel- 
lant and  wife  on  these  lands  ;  that  appellee  brought  suit  in 
the  Franklin  circuit  court  at  its  August  term,  1868,  and  fore- 
closed the  mortgage  as  to  two  of  the  notes,  the  other  note  not 
then  being  due  ;  that  the  amount  found  due  by  the  decree  of 
court  not  having  been  paid  according  to  the  terms  of  the 
decree,  the  master  in  chancery  sold  the  lands  and  appellee 
became  the  purchaser  at  the  sale,  and  that  the  lands  were  not 
redeemed  from  this  sale:  that  appellee  afterwards  obtained 
an  additional  order  for  sale  in  the  suit  against  the  lands,  find- 
ing the  amount  due  on  the  remaining  note  and  ordering  the 
same  to  be  paid,  and  in  default,  that  the  lands  be  sold  by  the 
master  in  chancery  to  satisfy  the  same,  etc.  The  bill,  after 
some  unimportant  statements  in  regard  to  judgments  in  favor 
of  appellant  and  against  appellee,  concludes  with  a  prayer 
that  the  last  order  of  sale  be  set  aside,  or  modified  so  as  to 
make  it  a  decree  in  personam  and  not  against  the  lands,  and 
that  execution  thereupon  issue,  etc. 

Appellant  answered,  admitting  the  conveyance  of  the  lands, 
but  denying  that  he  executed  a  mortgage  or  gave  a  lien  on  a 
portion  of  the  lands — alleging  that  he,  in  fact,  executed  a 
mortgage  to  appellee  on  the  south-west  quarter  of  the  north- 
east quarter,  and  the  east  half  of  the  south-east  quarter  of  the 
north-west  quarter,  and  a  small  tract  in  the  north-east  quarter 
of  the  north-west  quarter  on  which  the  houses  and  outbuild- 
ings were  located;  alleges  that  he  paid  on  the  purchase  of  the 
land  $900,  and  not  $500  as  stated  in  the  bill  ;  that  the  $900 
was  in  full  payment  for  the  north  half  of  the  north-east  quar- 
ter, and  the  portion  of  the  east  half  of  the  north-east  quarter 
of  the  north-west  quarter,  not  mentioned  in  the  mortgage. 
The  answer  then  further  alleges  that  the  court,  on  a  hearing 
of  the  foreclosure  suit,  only  ordered  a  sale  of  the  62j  acres  of 
land  mortgaged  by  appellant  to  appellee;  that  the  minutes  of 
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the  judge,  made  at  the  August  terra  of  the  court,  show  that 
fact,  but  that  appellee  and  his  counsel,  intending  to  defraud 
appellant,  procured  a  decree  of  foreclosure  to  be  drawn  up, 
embracing;  97*  acres  more  of  land  than  was  included  in  the 
mortgage,  and  on  which  full  payment  had  been  made  ;  admits 
that  appellee  purchased  the  lands  atthe  master's  sale,  and  that 
they  have  not  been  redeemed,  and  alleges  that  the  fact  that 
the  decree  and  sale  embraced  lands  not  included  in  the  mort- 
gage was  kept  a  secret  from  him  until  after  appellee  had  re- 
ceived a  deed  for  the  lands. 

Subsequently,  appellant  filed  his  cross-bill  in  the  case,  in 
which  he  alleges,  after  stating,  substantially,  the  same  facts 
as  are  set  up  in  the  answer,  that  the  judge's  minutes  only 
authorized  the  sale  of  the  62}  acres  mentioned  in  the  mort- 
gage ;  that  the  attorney  of  appellee  wrote  the  decree  and 
included  the  97}  acres  not  mortgaged,  for  the  purpose  of  de- 
frauding appellant  out  of  his  land,  or  that  it  was  the  mistake 
of  the  deputy  clerk  ;  that  the  decree  as  to  the  97}  acres  was 
never  authorized  ;  that  the  first  information  he  received  that 
he  had  been  overreached  and  his  lands  sold  under  the  decree, 
which  were  not  included  in  the  mortgage,  was  from  appellee, 
who  threatened  him  with  a  writ  of  possession  in  case  he  re- 
fused to  deliver  possession  to  him  ;  that  the  time  of  redemp- 
tion had  then  expired,  and  the  master  in  chancery's  deed  for 
the  property  had  been  executed  and  the  case  stricken  from 
the  docket,  and  that  he  then  surrendered  possession  of  all  the 
lands  to  appellee.  The  cross-bill  then  makes  exhibits  of  the 
entire  record  in  the  proceedings  to  foreclose  the  mortgage, 
and  concludes  with  a  prayer  for  answer  under  oath,  that  the 
orders  and  decrees  in  the  proceedings  for  foreclosure  be  re- 
viewed ;  that  the  deed  to  appellee  be  corrected  and  declared 
void  as  to  the  north  half  of  the  north-east  quarter  and  the  east 
half  of  the  north-east  quarter  of  the  north-west  quarter,  ex- 
cept the  2}-acre  tract  in  the  east  half  of  the  north-east  quarter 
of  the  north-west  quarter  of  section  22,  township  7,  range  4 
east ;  that  title  to  the  land  not  mortgaged  be  declared  to  be 
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revested  in  appellant,  and  that  appellee  and  all  persons  claim- 
ing under  him  be  perpetually  enjoined  from  further  litigating 
pr  trying  to  charge  appellant,  or  his  heirs  and  assigns,  with 
the  demand  claimed  in  the  original  bill  for  writ  of  possession 
as  to  the  97J  acres,  and  for  an  account  of  the  rents  and  profits 
of  the  97J  acres  since  appellant  surrendered  possession  of  the 
same  to  appellee. 

Appellee  was  ruled  to  answer  the  cross  bill,  and  failing  to 
comply,  was  defaulted.  The  cause  was  then  referred  to  the 
master  in  chancery  to  take  and  report  the  proofs,  and  his  re- 
port, made  pursuant  to  this  order,  fully  sustains  the  allegations 
in  the  cross-bill. 

The  court  afterwards,  on  hearing,  decreed  that  both  the 
original  and  cross-bills  be  dismissed — the  original  bill  at  the 
costs  of  appellee,  and  the  cross-bill  at  the  costs  of  the  appel- 
lant. 

This  appeal  is  prosecuted  for  the  purpose  of  reversing  the 
decree  and  dismissing  the  cross-bill  at  the  costs  of  the  appel- 
lant. 

The  matters  alleged  in  the  cross-bill  are  sufficiently  con- 
nected with  the  matters  alleged  in  the  original  bill  to  author- 
ize relief  in  this  way.  The  purpose  of  the  original  bill  was  to 
revise  the  decree  of  foreclosure,  and  such  is  also  the  purpose 
of  the  cross-bill.  The  relief  sought  by  both  is  through  a  cor- 
rection of  the  decree  of  foreclosure.  It  is  not  essential,  nor  is 
it  usual,  that  all  the  facts  which  go  to  show  that  appellant  is 
entitled  to  the  relief  sought,  should  appear  in  the  original 
bill.  James  et  al.  v.  Smith,  14  111.  229  ;  Hurd  v.  Case,  32  id. 
45. 

It  is  perfectly  plain  that,  even  if  the  decree  of  foreclosure 
had  properly  included  the  97J  acres,  the  appellee,  having  be- 
come the  owner  of  the  property  as  purchaser  at  the  master's 
sale,  was  not  entitled  to  the  relief  sought  in  his  original  bill. 
The  execution  of  the  master's  deed  merged  the  legal  and  equi- 
table title,  and  operated  as  a  satisfaction  of  the  mortgage,  the 
appellee    being    still  the   holder  of  the  entire  indebtedness 
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secured  by  the  mortgage.  The  purchaser,  in  such  case,  is  pre- 
sumed to  have  bought  the  land  at  its  value,  less  the  unpaid 
note.  Werner  v.  Ileintz,  17  111.  259  ;  Mines  v.  Moore.  41  id. 
273.  But  there  is  no  pretense  of  a  justification  appearing 
for  the  entry  of  the  decree  of  foreclosure  directing:  the  sale  of 
the  97*  acres  not  included  in  the  mortgage.  There  was  no 
authority  in  the  court  to  make  such  a  decree,  much  less  in  the 
clerk  to  enter  it  without  the  sanction  of  the  court.  The  mistake, 
if  such  it  was,  operated  as  a  fraud  upon  the  rights  of  appellant, 
and,  although  it  might  have  been  corrected  by  a  motion,  after 
notice,  it  is  equally  within  the  province  of  the  court  to  cor- 
rect it  and  relieve  the  appellant  entirely  from  all  evil  conse- 
quences proceeding  from  it  upon  a  bill  filed  for  that  purpose. 
The  relief  in  this  mode  is  more  satisfactory  and  complete. 
BabcocJc  v.  MoCamant,  53  111.  214.  The  deed  of  the  master 
in  chancery  to  appellee,  as  to  the  97 J  acres,  was  a  nullity,  but 
it  was,  nevertheless,  a  cloud  upon  appellant's  title,  having  a 
tendency  to  prejudice  him  in  the  sale  or  disposition  of  his 
property,  and  it  was  competent  for  him  to  seek  its  removal 
by  bill,  although  he  was  out  of  possession  and  might  have 
brought  a  suit  at  law  to  test  the  title.  2  Gross'  Statutes  of 
1872,  36,  sec.  116. 

We  are,  therefore,  of  opinion,  that  the  circuit  court  erred 
in  dismissing  appellant's  cross-bill,  and,  inasmuch  as  the  evi- 
dence is  already  before  that  court  on  which  to  render  a  proper 
decree,  the  decree  of  the  court  below  dismissing  appellant's 
cross-bill  at  his  costs  is  reversed,  and  that  court  is  directed  to 
render  a  decree  in  favor  of  appellant  for  the  97J  acres  of  land 
not  embraced  in  the  mortgage  from  appellant  to  appellee,  as 
prayed  in  the  cross-bill,  and  to  take  an  account  of  the  reason- 
able value  of  the  rents  and  profits  of  the  97J  acres  during  the 
time  it  has  been  in  appellee's  possession,  and  decree  that  the 
same  be  paid  to  appellant,  etc.,  and  that  appellee  pay  the 
costs,  etc. 

Decree  reversed. 
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Geoege  M.  Haynes  et  al. 

v. 

Cyrus  L.  Hayes. 

1.  Judicial  act — reference  of  suit  to  an  attorney  to  find  amount  due. 
Where  the  parties  to  a  suit  at  law  waived  a  jury,  and,  hy  agreement, 
referred  the  cause  to  an  attorney,  who  heard  the  evidence  aud  found  the 
amount  due  the  plaintiff,  and  the  court  thereupon  rendered  judgment 
for  the  sum  so  found:  Held,  no  error,  as  the  attorney  did  no  judicial  act, 
and  such  proceeding  was  authorized  by  the  act  of  Feb.  3,1872,  providing 
for  referees  to  find  the  amount  due  from  one  party  to  the  other,  and  report- 
ing the  same  to  the  court  for  final  action. 

2.  Appeal — stays  proceedings.  Where  an  appeal  is  allowed  to  this 
court,  and  an  appeal  bond  filed,  the  court  below  has  no  authority  to 
require  the  appellant  to  prepare  and  file  a  bill  of  exceptions  by  a  given 
time,  and,  in  default  in  so  doing,  to  award  an  execution.  The  party  has 
a  right  to  bring  his  cause  to  this  court  without  a  bill  of  exceptions.  But 
the  judgment  will  not  be  reversed  for  such  an  error. 

Appeal  from  the  Circuit  Court  of  Jefferson  county ;  the 
Hon.  James  M.  Pollock,  Judge,  presiding. 

Mr.  C.  H.  Patton,  for  the  appellants. 

Mr.  J.  K.  Albright,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  commenced  in  the  circuit 
court  of  Jefferson  county,  by  Cyrus  L.  Hayes  against  George 
M.  Hay nes,  and  Robert  A.  D.  Wilbanks. 

At  the  August  term,  1872,  a  trial  was  had  and  judgment 
rendered  in  favor  of  the  plaintiff. 

The  defendants  bring  the  case  to  this  court. 

No  bill  of  exceptions  was  filed.  A  transcript  of  the  pro- 
ceedings had  in  the  circuit  court,  however,  shows  that  at  the 
August  term  of  the  circuit  court,  by  agreement,  a  jury  was 
waived,  and  the  cause  submitted  to  William  Stocker  for  trial, 
who  heard  the  evidence  and  argument  of  counsel,  and  found 
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in  favor  of  plaintiff  in  the  sum  of  $277.22.  At  this  stage  of 
the  case,  the  circuit  court  rendered  judgment  for  the  amount 
so  found  due. 

The  record  reads  as  follows:  "It  is  therefore  ordered  and 
adjudged  by  the  court,  that  the  said  plaintiff  have  and  recover 
of  said  defendants  the  aforesaid  sum  of  $277.22,  his  damages, 
together  with  his  costs  and  charges  herein  expended,  to  be 
taxed  by  the  clerk,  and  have  his  execution  therefor." 

No  exception  was  made  to  the  finding,  or  to  the  rendition 
of  the  judgment. 

Three  days  after  the  trial  and  rendition  of  judgment,  the 
defendants  entered  a  motion  for  an  appeal  to  this  court.  The 
circuit  court  allowed  the  appeal,  and  fixed  the  bond  at  $555. 
The  bond  was  then  and  there  executed  and  filed  and  approved. 
The  court,  however,  made  an  order  as  follows: 

"And  it  is  further  ordered  by  the  court,  that  the  defendants 
shall,  within  five  days,  present  to  the  said  William  Stocker  a 
true  bill  of  exceptions,  to  be  by  him  signed,  and  that  the  said 
bill  of  exceptions  shall  be  filed  in  this  court  within  ten  days, 
and  if  bill  of  exceptions  is  not  filed,  execution  to  issue." 

To  this  order  the  defendants  excepted. 

The  first  error  assigned  is,  the  judgment  is  void  and  con- 
trary to  law  because  it  was  rendered  by  an  attorney  and  not 
by  a  court. 

The  transcript  of  the  proceedings  had  in  the  circuit  court 
shows  that  these  parties  waived  a  jury,  and  agreed  that  William 
Stocker  should  hear  the  evidence  and  determine  the  amount 
due.  This  he  did,  but  he  entered  no  judgment,  he  performed 
no  judicial  act.  After  he  had  heard  the  evidence,  and  arrived 
at  the  amount  due,  it  was  reported  to  the  court,  and  the  court 
rendered  judgment  for  that  amount.  This  proceeding  was 
authorized  by  an  act  of  the  legislature,  approved  Feb.  3,  1872. 
See  Laws  of  1871  and  1872,  p.  662. 

This  act  provides  that  a  common  law  cause  in  a  court  of 
record,  by  agreement  of  parties,  may  be  referred  to  one  or 
more  referees,  who  may  hear  the  evidence,  determine  amount 
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due  from  one  to  the  other,  and  report  the  amount  to  the  court, 
and  the  court  has  power  to  render  judgment  for  the  amount 
so  found  due. 

From  the  facts  before  us,  this  case  clearly  comes  under  the 
provisions  of  the  act  of  the  legislature  above  cited.  The 
argument  of  counsel  for  the  defendants,  that  judicial  power 
can  not  be  delegated,  does  not  apply  in  this  case. 

It  is  urged  by  appellants,  that  the  order  of  the  circuit 
court,  requiring  a  bill  of  exceptions  to  be  signed  and  filed  in 
ten  days,  and  in  default  thereof  that  execution  issue,  is 
illegal. 

This  order  of  the  court  was,  no  doubt,  irregular.  When 
the  defendants  had  filed  the  appeal  bond,  which  was  approved 
by  the  court,  no  execution  could  issue  until  the  case  was  dis- 
posed of  in  this  court.  If  the  defendants  saw  proper  to 
bring  their  case  to  this  court  without  a  bill  of  exceptions,  it 
was  their  right  so  to  do. 

But  as  the  defendants  could  not  be  injured  by  this  irregular 
order  of  the  court,  we  can  not  reverse  the  judgment  for  that 
reason. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Robert   Gilbert 

v. 

John  G.  McCoy  et  al. 

Practice  in  Supreme  Court — ichen  bill  of  exceptions  is  stricken  from 
files.  AVhere  no  errors  are  assigned  outside  of  matters  presented  by  the 
bill  of  exceptions,  and  the  latter  is  stricken  from  the  files,  the  judgment 
of  the  court  below  must  be  affirmed. 

Writ  of  Error  to  the  Circuit  Court  of  Effingham  county ; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 
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Messrs.  Gilman,  Cooper  &  Kagay,  for  the  plaintiff  in 
error. 

Messrs.  Wood  &  Barlow,  for  the  defendants  in  error. 

Per  Curiam  :  The  bill  of  exceptions  having  been  stricken 

from  the  record,  there  is  nothing  appearing  therein  on  which 

error  has  been    assigned,  and  no  error   outside  of  the  bill  of 

exceptions  having  been  suggested,  the  judgment  of  the  circuit 

court  must  be  affirmed. 

Judgment  affirmed. 


Reed  &  Mann 

v. 

T.  B.  Ellis  &  Bro. 

1.  Contract — construed,  as  to  what  was  a  performance.  Where  the 
plaintiffs  in  an  action  of  assumpsit,  claiming  property,  had  brought  an 
action  of  trespass  against  A  in  respect  to  the  same,  which  the  defendants 
had  purchased  of  A,  and  the  plaintiffs  and  defendants  entered  into  a 
written  agreement  that  the  former  would  prosecute  no  suit  against  the 
latter  on  account  of  the  property  so  purchased,  but  should  prosecute  the 
suit  then  pending  against  A,  and  if  successfully  prosecuted,  the  defend- 
ants guaranteed  to  plaintiffs  $700,  and  the  pending  suit  against  A  was 
dismissed  for  want  of  a  declaration,  but  a  recovery  was  had  upon  a  second 
suit  for  the  same  cause  of  action:  Held,  that  the  defendants  were  liable 
upon  their  guaranty,  as  the  true  intent  of  the  parties  was  that  defendants 
should  pay  if  the  plaintiffs  made  their  title  good,  without  reference  to 
the  identical  suit  then  pending. 

2.  Evidence — parol  testimony  to  identify  subject  matter  of  written  con- 
tract. Parol  testimony  is  admissible  to  apply  a  written  agreement  to  the 
subject  matter  to  which  it  relates,  as,  to  show  that  the  property  mentioned 
in  a  contract  was  the  same  as  that  for  which  a  suit  was  prosecuted,  when 
that  is  a  material  question. 

Appeal  from  the  Circuit  Court  of  Alexander  county;    the 
Hon.  David  J.  Baker,  Judge,  presiding. 
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Mr.  William  J.  Allen,  for  the  appellants. 
Messrs.  Linegar  &  Lansden,  for  the  appellees 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  aetion  of  assumpsit,  brought  by  appellees,  in 
the  Alexander  circuit  court,  against  appellants,  on  this  instru- 
ment : 

"It  is  hereby  mutually  stipulated  and  agreed  between  the 
firms  of  T.  B.  Ellis  &  Bro.,  of  the  one  side,  and  Reed  & 
Mann,  of  the  other,  that  the  firm  of  T.  B.  Ellis  &  Bro.  will 
in  no  case  prosecute  any  suit  against  Reed  &  Mann  for  the 
property  lately  purchased  by  them  of  Nelson  Yocum,  of 
Mound  City,  111.,  consisting  of  a  lot  of  cast  scrap,  a  plainer, 
lays,  boring  arbors,  etc.,  nor  any  suit  against  said  property 
for  or  on  account  of  the  same,  but  will  prosecute  their  suit 
now  pending  in  the  circuit  court  of  Pulaski  county,  111., 
against  said  Nelson  Yocum,  which  suit  involves  title  to  the 
Goodlow  Foundry  property;  and  if  said  T.  B.  Ellis  &  Bro. 
prosecute  said  suit  successfully,  and  maintain  their  title  to 
said  property,  then  said  Reed  &  Mann  hereby  guarantee  to 
said  T.  B.  Ellis  &  Bro.  the  payment  of  the  sum  of  $700.  The 
mutual  consideration  of  this  stipulation  being  that  Reed  & 
Mann  have  the  property  purchased  by  them  from  Yocum  freed 
from  any  annoyance,  and  the  said  T.  B.  Ellis  &  Bro.  have  a 
guarantee  that,  if  they  succeed  in  their  said  suit  against  said 
Yocum,  they  receive  $700  from  Reed  &  Mann,  it  being 
expressly  understood  that,  in  case  said  T.  B.  Ellis  &  Bro.  do 
not  succeed  in  their  said  suit  against  said  Yocum,  and  main- 
tain title  to  the  said  Goodlow  Foundry  property,  then  said 
Reed  &  Mann  are  released  from  this  guaranty.  This  Febru- 
ary 19,  A.  D.  1.869." 

This  agreement  was  signed  by  the  parties.  The  general 
issue  was  filed,  and  a  trial  had  by  the  court  without  a  jury, 
by  consent  of  the  parties,  when  the  court  found  for  and  ren- 
dered a  judgment  in  favor  of  appellees,  and  against  appellants, 
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for  $731.50,  to  reverse  which  this  appeal  is  prosecuted  and 
several  errors  are  assigned  on  the  record. 

On  the  trial  below,  the  court,  notwithstanding  the  objec- 
tions of  appellants,  permitted  Thomas  B.  Ellis  and  D.  T. 
Linegar  to  testify  in  the  case.  The  former  testified  that  the 
property  mentioned  in  the  agreement  was  the  same  as  that 
for  which  the  suit  was  being  prosecuted  against  Yocum,  and 
he  brought  no  other  suit.  Linegar  testified  that  he  brought 
the  suit  to  the  November  term,  1868,  of  the  Pulaski  circuit 
court,  but  it  was  dismissed  for  want  of  a  declaration  filed, 
which  lie  supposed  had  been  done,  he  being  absent  at  the 
time,  but  that  he  brought  another  suit  for  the  same  cause  of 
action,  to  the  November  term,  1869.  The  records  of  the 
Pulaski  circuit  court  show  the  dismissal  of  the  first  suit,  and 
a  trial  and  recovery  by  appellees  against  Yocum  for  $685  in 
the  latter  suit. 

It  is  urged  that  the  court  below  erred  in  rendering  judg- 
ment in  this  action  when  the  suit  named  in  the  agreement  had 
been  dismissed,  and  a  recovery  had  never  been  had  therein, 
and  until  a  recovery  should  be  had  in  that  particular  suit 
they  have  not  become  liable  under  the  agreement. 

What  was  the  true  intent  and  meaning  of  the  parties  as 
expressed  in  this  agreement?  Manifestly,  if  appellees  had  no 
well  founded  claim  to  the  property  for  a  trespass  to  which 
appellees  had  sued  Yocum,  and  which  property  he  had  sold 
to  appellants,  that  they  should  not  be  liable  to  be  sued  for  the 
property  by  appellees.  On  the  other  hand,  if  the  title  proved 
to  be  in  appellees,  and  should  be  so  decided  in  the  suit  then 
pending,  appellants  were  to  be  liable  for  the  sum  of  $700  for 
the  property,  but  were  not  to  be  sued  for  the  same.  It  prob- 
ably did  not  occur  to  either  of  the  parties  that  the  suit  then 
pending  might  be  dismissed  for  want  of  prosecution,  or  for  a 
non-compliance  with  some  rule  of  practice.  It  is  not  pre- 
sumed that  the  whole  question  of  liability  was  intended  to 
turn  on  the  decision  in  that  very  suit,  but  rather  in  the  deci- 
sion of  the  cause  of  action  for  which  the  suit  then  pending 
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was  brought.  They  refer  to  the  property  and  the  dispute  as 
to  title,  and  then  agree  that,  if  the  suit  shall  result  against 
Yocum,  they  will  guarantee  the  payment  of  a  specified  sum. 
Considering  the  whole  context,  we  are  not  inclined  to  think 
that  the  parties  referred  to  the  summons  and  other  process 
then  pending  in  the  court,  but  in  reference  to  the  claim  of 
recovery  or  cause  of  action.  There  was,  then,  no  declaration 
file*],  and  the  claim  developed  by  the  summons  was  of  the 
most  general  character — only  that  the  defendant  should  appear 
and  answer  a  plea  of  trespass,  nothing  more  being  specified. 
We  think  that  the  commencement  and  prosecution  of  the  sec- 
ond suit  to  judgment  was  a  compliance  with  the  stipulation 
that,  if  he  should  recover  and  establish  his  title  to  the  prop- 
erty, then  appellants  became  liable  to  pay  the  stipulated  sum. 

The  objection,  that  the  court  erred  in  receiving  parol  evi- 
dence, is  without  force.  That  evidence  in  nowise  tended  to 
alter,  contradict  or  limit,  or  even  explain  the  written  agree- 
ment. It  only  applied  the  agreement  to  the  subject  matter 
to  which  it  related,  and  that  is  always  admissible.  Mar- 
shall v.  Gridley,  46  111.  247. 

The  land  to  which  a  deed  of  conveyance  relates  could  not 
be  applied  to  the  deed  without  extrinsic  evidence,  and  fre- 
quently not  without  the  use  of  parol  testimony.  A  bill  of 
sale  for  property  is  always  applied  to  the  articles  sold,  by 
extrinsic  evidence,  and  generally  by  parol  testimony,  and  such 
is  the  case  in  almost  every  written  instrument,  and  in  this 
case  such  was  the  effect  only  of  the  parol  evidence. 

Perceiving  no  error  in  the  record,  the  judgment  of  the  court 
below  is  affirmed. 

Judgment  affirmed. 
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Thomas  Padfield 

v. 

William  K.  Padfield. 

1.  Assignment — of  notes,  whether  as  passing  an  interest  or  for  collection. 
Where  a  father,  in  consideration  of  his  son's  absolute  undertaking  to  pay 
him  $2000  per  annum  during  his  life  for  his  support,  assigned  and  trans- 
ferred to  the  son  a  large  sum  in  promissory  notes,  with  the  agreement  on 
the  part  of  the  son  that,  after  first  deducting  the  amount  furnished  the 
father  with  interest  thereon,  to  pa}'  over  two-thirds  of  the  remainder  col- 
lected on  such  notes  to  a  brother  and  a  sister,  according  to  the  last  will 
of  the  father:  Held,  that,  by  such  arrangement,  one-third  of  the  notes 
so  transferred  was  vested  absolutely  in  the  son  upon  a  sufficient  consider- 
ation. 

2.  Promissory  note — whether  absolute  or  conditional.  Where  a  son,  in 
consideration  of  his  father's  transfer  to  him  of  promissory  notes  amount- 
ing to  about  $50,000,  gave  his  note  to  the  father  for  the  payment  of  $2000 
per  annum  during  his  natural  life  for  his  support,  but  to  become  void  at 
his  death:  Held,  that  the  son's  note,  even  when  considered  in  connection 
with  the  contract  transferring  the  notes,  was  an  absolute  and  uncondi- 
tional undertaking  to  pay,  and  would  be  none  the  less  binding  should  the 
transferred  fund  of  the  notes  wholly  fail. 

3.  Trust — voluntary — when  binding.  An  agreement  for  the  creation  of 
a  voluntary  trust,  so  long  as  it  remains  executory,  will  not  be  regarded  as 
binding  in  equity;  but  where  there  is  a  voluntary  gift  or  conveyance  of 
property  in  trust,  and  nothing  remains  to  be  done  by  the  donor  or  grantor 
to  complete  the  transfer  of  the  title,  the  relation  of  trustee  and  cestui  que 
trust  is  established,  and  the  equitable  rights  and  interests  growing  out  of 
the  gift  or  conveyance,  though  made  without  consideration,  will  be  recog- 
nized and  enforced  in  chancery,  except  as  against  creditors  and  bona  fide 
purchasers  without  notice. 

4.  Where  a  father  assigned  and  transferred  to  his  son  a  large  number 
of  notes  for  a  considerable  sum  of  money,  in  consideration  of  the  son's 
undertaking  to  pay  $2000  per  annum  during  the  father's  life  for  his  sup- 
port, and  under  an  agreement  that  the  son  was  to  collect  such  notes,  and, 
after  deducting  from  the  proceeds  the  amount  paid  his  father  with  inter- 
est, was  to  pay  to  two  other  parties,  after  the  father's  death,  two-thirds  of 
the  remainder,  according  to  the  last  will  of  the  father:  Held,  on  bill  by 
the  father  against  the  son  for  an  account  and  the  surrender  of  the  uncol- 
lected notes,  that  a  trust  was  established  as  to  two-thirds  of  the  proceeds 
of  the  notes  after  deducting  what  might  be  paid  to  the  father,  which  was 
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binding  upon  the  parties,  and  that  the  cestuis  que  trust  took  a  vested  inter- 
est in  the  gift,  liable  to  be  affected  by  the  exercise  of  the  testamentary 
power  by  the  donor;  and  that  as  the  trust  was  coupled  with  an  interest  in 
the  son  to  reimburse  himself  for  his  liability  to  the  father,  he  was  en- 
titled to  retain  the  property  until  the  death  of  the  father,  in  the  absence 
of  any  abuse  of  trust  on  his  part. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  C.  H.  Thomas,  and  Mr.  B.  B.  Smith,  for  the  appel- 
lant. 

Mr.  J.  Baker,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

The  bill  in  this  case  alleges  that,  on  the  26th  of  April, 
1869,  Thomas  Padfield,  the  complainant,  placed  in  the  hands 
of  William  R.  Padfield  a  large  amount  of  promissory  notes 
for  the  purpose  of  collection  for  complainant;  that  a  large 
number  thereof  have  been  collected  by  defendant,  which  he 
refuses  to  account  for,  and  the  bill  prays  for  an  account  and 
payment  over  of  the  amount  of  the  notes  collected,  and  for  a 
return  of  those  uncollected. 

The  answer  denies  the  allegations  of  the  bill,  and  sets  up 
that  the  notes  were  assigned  and  delivered  to  defendant,  one- 
third  thereof  absolutely,  and  the  other  two-thirds  as  trustee, 
as  hereafter  mentioned,  under  a  contract,  whereby  the  defend- 
ant, in  consideration  of  the  transfer  of  the  notes,  agreed  to 
furnish  to  the  complainant,  for  his  support,  the  sum  of  $2000 
annually,  should  he  require  it,  during  his  life. 

The  court  below,  on  hearing,  dismissed  the  bill.  The  com- 
plainant appealed. 

The  nature  of  the  arrangement  under  which  the  notes  were 
delivered  and  received  is  evidenced  by  the  following  instru- 
ments in  writing,  executed  by  William  R.  Padfield,  to-wit: 
An  instrument  in  writing  headed  as  follows  :  "List  of  prom- 
issory notes  belonging  to  Mr.  Thomas  Padfield."  Then  fol- 
lows a   long   list   of  promissory  notes,  the  total   amount   of 
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which  is  $42,800  principal,  and  $16,000  accrued  interest,  due 
at  the  time  the  instrument  was  made,  at  the  foot  of  which  is 
the  following: 

"  I  have  received  the  foregoing  notes  and  certificates  of 
purchase  from  Thomas  Padfield,  which  he  has  assigned  and 
transferred  to  me,  in  consideration  that  I  furnish  him  $2000 
annually  for  a  support,  should  he  require  it,  during  his  nat- 
ural life;  and,  after  his  death,  I  hereby  obligate  and  bind 
myself  to  pay  to  Conrad  Eisenmayer  and  J.  M.  Whittaker 
two-thirds  of  the  amount  collected  and  realized  on  said  notes, 
deducting  first  the  amount  furnished  to  the  said  Thomas  Pad- 
field  for  his  support,  with  interest  on  the  same,  for  the  use  of 
James  M.  Padfield  and  Julia  Bland,  which  amount  so  paid 
the  said  Conrad  Eisenmayer  and  J.  M.  Whittaker  are  to  dis- 
pose of  as  directed  by  the  last  will  and  testament  of  the  said 
Thomas  Padfield. 

"April  26,  1869.  W.  E.  Padfield." 

And  a  note  of  William  R.  Padfield,  as  follows : 

"For  value  received,  I  promise  to  pay  to  my  father,  Thomas 
Padfield,  for  his  support  during  his  natural  life,*  the  sum  of 
$2000  annually,  but  at  his  death  this  instrument  shall  be  null 
and  void. 

"April  26,  1869.  W.  R.  Padfield." 

On  the  same  day,  the  appellant  made  his  will,  which,  with 
the  above  instruments,  was  placed  in  the  hands  of  Conrad 
Eisenmayer  for  safe  keeping. 

The  notes  were  at  the  same  time  assigned  and  delivered  to 
the  appellee.  Up  to  Jan.  1,  1872,  appellee  had  paid  to  appel- 
lant $5333.35. 

The  evidence  shows  that  James  M.  Padfield,  Julia  Bland 
and  appellee  are  the  only  children  of  the  appellant;  that  he 
was  eighty  years  old  in  November,  1872,  and  had  been  thrice 
married,  the  last  time  in  1869. 

The  allegations  of  the  bill  in  this  case  are  wholly  unsus- 
tained  by  the  proofs. 
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No  such  case  is  made  out  as  that  of  a  delivery  of  the  notes 
to  the  defendant  for  the  purpose  of  collection  for  the  com- 
plainant. 

The  proof  very  clearly  establishes  that,  in  consideration  of 
defendant's  absolute  undertaking  to  pay  complainant,  for  his 
support,  $2000  per  annum  during  his  life,  complainant  trans- 
ferred the  property  in  question  to  defendant  under  a  contract 
which  vested  one-third  of  it  in  defendant  as  owner,  and  two- 
thirds  of  it  as  trustee,  during  complainant's  life.  Although 
the  contract  permits  the  defendant,  in  accounting  with  Whit- 
taker  and  Eiseninayer  for  the  two-thirds,  to  deduct  first  the 
amount  furnished  complainant  for  his  support,  we  regard  that 
as  only  bearing  upon  the  adequacy  of  the  consideration,  and 
not  qualifying  the  obligation  of  the  note. 

The  note  is  absolute  on  its  face,  and  even  considered  in  con- 
nection with  the  contract,  we  think  the  true  construction  of 
the  note  plainly  is,  that  it  is  to  be  taken  as  absolute  and 
unconditional,  and  that  it  would  be  none  the  less  binding 
should  the  transferred  fund  of  the  notes  wholly  fail. 

There  is  no  room  for  question,  in  our  judgment,  that  the 
title  to  one-third  of  the  notes  in  question  is  vested  absolutely 
in  the  defendant  upon  a  sufficient  consideration. 

The  only  question  which  can  arise,  is  in  regard  to  the  re- 
maining two-thirds  of  the  property.  The  title  to  that  portion 
of  it,  in  our  opinion,  is  vested  in  the  defendant  as  trustee, 
during  the  life  of  the  complainant. 

The  position  is  taken  by  appellant's  counsel,  that  the  de- 
fendant was  a  voluntary,  trustee  for  complainant,  and  that  the 
complainant  can  treat  him  as  a  resulting  trustee,  and  recover 
the  notes  and  money.  Laying  out  of  view  the  consideration 
which  exists  in  this  case,  and  assuming  it  to  be  a  case  of  vol- 
untary trust,  the  inquiry  then  would  be,  whether  the  trust  was 
perfectly  created,  or  whether  there  was  but  a  voluntary  agree- 
ment for  the  creation  of  a  trust.  In  the  latter  case,  a  court 
of  equity  would  not  regard  the  agreement  as  binding,  so  long 
as  it  remained  executory. 
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But  where  there  is  a  voluntary  gift  or  conveyance  of  prop- 
erty in  trust,  and  nothing  remains  to  be  done  by  the  grantor 
to  complete  the  transfer  of  the  title,  the  relation  of  trustee 
and  cestui  que  trust  is  deemed  to  be  established,  and  the  equit- 
able rights  and  interests  arising  out  of  the  conveyance,  though 
made  without  consideration,  will  be  recognized  and  enforced 
in  chancery,  except  as  against  creditors  and  bona  fide  pur- 
chasers without  notice.  McDonald  v.  Starkey  et  al.  42  111.  442 ; 
Stone  v.  Hachett,  12  Gray,  227 ;  Perry  on  Trusts,  sec.  98. 

The  transfer  of  the  notes  in  question  by  assignment  and 
delivery  was  complete,  and  vested  in  the  defendant  the  legal 
title  to  the  property,  and  fully  created  a  trust  as  to  two-thirds 
of  it. 

The  only  semblance  of  uncertainty  or  incompleteness  in 
any  way  pertaining  to  the  trust,  is  the  concluding  provision 
of  the  contract,  that  Eisenmayer  and  Whittaker  were  to  dis- 
pose of  the  amount  of  the  notes  paid  over  to  them  for  the 
use  of  James  M.  Padfield  and  Julia  Bland,  as  directed  by  the 
last  will  and  testament  of  complainant.  We  do  not  consider 
that  this  power  of  testamentary  direction  reserved  to  com- 
plainant can  affect  rights  fixed  by  the  contract,  further  than 
that  these  two  children  of  complainant  might  be  deemed  to 
take  a  vested  interest  in  the  subject  of  the  gift  liable  to  be 
affected  by  the  exercise  of  this  testamentary  power  by  com- 
plainant. But  we  deem  it  unnecessary  to  pursue  this  point, 
particularly  as  James  M.  Padfield  and  Julia  Bland,  the  per- 
sons in  interest,  are  not  before  the  court. 

There  is  another  view  which  suffices  for  this  case,  and  that 
is,  that  the  trust  estate  in  the  defendant  as  to  two-thirds  of 
the  property  was  coupled  with  an  interest  in  the  defendant,  sup- 
ported by  a  good  consideration,  because  the  contract  author- 
izes him,  in  accounting  with  Whittaker  and  Eisenmayer  at 
the  close  of  the  trust  for  the  two-thirds,  to  first  deduct  there- 
from the  amount  paid  complainant  for  his  support,  with 
interest  on  the  same.  It  is  a  sufficient  answer  to  this  suit,  as 
it  respects  this  portion  of  the  property,  that  the  defendant  is 
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entitled  to  the  retention  of  it  in  his  hands,  and  the  manage- 
ment of  it,  until  the  death  of  complainant,  so  long  as  he  com- 
mits no  abuse  of  his  trust,  in  order  that  he  may  then  reim- 
burse himself  from  the  fund  the  moneys  that  he  may  have 
furnished  the  plaintiff  for  his  support,  with  interest  thereon. 
It  is  unnecessary  to  notice  the  objections  taken  to  the  oral 
testimony  which  was  introduced,  as  the  written  evidence  and 
oral  testimony  not  objected  to  sufficiently  showed  the  nature 
of  the  transaction  and  justified  the  decree,  independent  of 
any  of  the  testimony  that  was  objected  to. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


Moses  P.  McGehee 

v. 

Josiah  Gold. 

1.  Chancery — relief  against  judgment.  A  court  of  equity  will  grant 
relief  against  a  judgment  which  is  against  conscience,  or  the  justice  of 
which  can  be  impeached  by  facts,  or  on  grounds  of  which  the  party  could 
not  avail  himself  at  law,  or  of  which  he  was  prevented  from  availing  him- 
self by  fraud,  accident,  mistake,  or  the  act  of  the  opposite  part}^  without 
any  negligence  or  fraud  on  his  own  part. 

2.  Where  the  bill  showed  that  a  judgment  had  been  recovered  against 
the  complainant  on  a  note  which  had  been  paid  some  twelve  years  before 
by  the  principal,  the  complainant  being  surety;  that  the  defendant,  plain- 
tiff at  law,  falsely  swore  on  the  trial  that  it  had  not  been  paid,  and  stated 
facts  which  showed  a  reasonable  diligence  on  the  part  of  the  complainant 
to  find  evidence  to  prove  the  payment,  which  was  without  success,  and 
showed  the  discovery  of  the  proof  since  the  rendition  of  the  judgment: 
Held,  that  the  bill  was  good  on  demurrer,  and  showed  a  case  entitling  the 
party  to  a  decree  enjoining  the  collection  of  the  judgment. 

Appeal  from   the  Circuit   Court   of   Saline   county;    the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 
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Mr.  Alfred  C.  Duff,  and  Mr.  James  M.  Gregg,  for  the 
appellant. 

Messrs.  Raum  &  Christy,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  chancerv,  filed  in  the  circuit  court  of 
Saline  county,  by  appellee  against  the  appellant  and  the  sheriff 
of  that  county,  to  enjoin  the  collection  of  a  judgment  and  for 
a  new  trial  in  an  action  at  law. 

Appellant  demurred  to  the  bill,  for  the  alleged  reason  that 
it  is  insufficient  in  law.  The  court  overruled  the  demurrer, 
and,  the  appellant  refusing  to  further  answer,  decreed  in 
accordance  with  the  prayer  of  the  bill,  enjoining  the  collection 
of  the  judgment  and  granting  a  new  trial  in  the  cause. 

The  only  question  presented  for  our  consideration  is,  did 
the  court  err  in  overruling  the  demurrer  and  rendering  this 
decree  ? 

The  rule  is  well  settled  that  "equity  will  grant  relief  against 
a  judgment  which  is  against  conscience,  or  the  justice  of  which 
can  be  impeached  by  facts,  or  on  grounds  of  which  the  party 
could  not  avail  himself  at  law,  or  of  which  he  was  prevented 
from  availing  himself  by  fraud,  accident,  mistake,  or  the  act 
of  the  opposite  party,  without  any  negligence  or  fraud  on  his 
own  part."  Hilliard  on  New  Trials,  451,  sec.  3;  Freeman 
on  Judgments,  409,  sec.  486. 

It  is  alleged  in  the  bill,  in  substance,  that  appellant  re- 
covered a  judgment  against  appellee  on  a  note  which  had  been 
paid  some  twelve  years  prior  to  the  commencement  of  the  suit 
in  which  the  judgment  was  obtained  ;  that  appellant  was,  at 
the  time,  cognizant  of  the  payment,  but  falsely  swore  on  the 
trial  that  the  note  had  not  been  paid  ;  that  appellee  was  only 
surety  on  the  note,  and  knew  nothing  about  the  payment,  it 
having  been  made  by  his  principal,  who,  soon  after  making 
the  payment,  and  without  communicating  the  fact  to  appellee, 
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removed  from  and  has  ever  since  resided  out  of  the  country  ; 
that  appellee  applied  for  a  continuance,  to  procure  the  testi- 
mony of  his  principal  ;  that,  failing  in  this,  he  applied  to  the 
only  persons  that  he  had  reason  to  suppose,  on  account  of  their 
intimacy  with  the  parties,  knew  anything  about  the  payment, 
and  that  they  were  then  too  sick  to  communicate  any  infor- 
mation in  regard  to  the  payment;  and  that  since  the  adjourn- 
ment of  the  term  of  court  at  which  the  judgment  was  obtained 
he  has  discovered  witnesses,  whose  names  and  residences  are 
given,  by  whom  he  can  prove  the  payment  of  the  note,  as 
before  stated.  This,  by  the  demurrer,  is  admitted  to  be  true. 
The  case  is  strictly  within  the  rule  which  we  have  quoted. 
The  judgment  was  fraudulent,  and  appellee  is  not  chargeable 
with  negligence  in  ascertaining  and  interposing  his  defense. 

The  decree  of  the  circuit  court  was  justified   by  the  aver- 
ments in  the  bill,  and  it  is  therefore  affirmed. 

Decree  affirmed. 


James  Potts 

v. 

Victoria  Cullum  et  al. 

Ejectment — assessment  for  improvements  in  favor  of  defendant.  The 
legislature  iutended,  by  the  enactment  of  the  55th  section  of  the  chapter 
entitled  "Ejectment,"  to  afford  a  speedy  method  of  adjusting  the  value 
of  permanent  improvements  made  prior  to  notice  of  the  adverse  title,  and 
the  section  embraces  minor  as  well  as  adult  plaintiffs. 

Writ  of  Error  to  the  Circuit  Court  of  Pope  county;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  James  M.  Wakikn,  for  the  plaintiff  in  error. 

Mr.  Wesley  Sloan,  for  the  defendants  in  error. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  defendants  in  error,  four  of  whom  were  minors,  com- 
menced an  action  of  ejectment  against  plaintiff  in  error  to 
recover  40  acres  of  land  in  Pope  county. 

At  the  March  term,  1872,  of  the  circuit  court  of  Pope 
countv,  a  trial  was  had  and  judgment  rendered  in  favor  of 
the  defendants  in  error  for  the  premises  in  question.  At  the 
same  term  of  court,  plaintiff  in  error  entered  a  motion  to 
have  seven  commissioners  appointed  to  assess  the  value  of 
the  improvements  made  on  the  land,  which  motion  was 
allowed,  and  the  court  appointed  the  commissioners. 

At  the  September  term,  1872,  of  the  court,  the  commis- 
sioners filed  their  report  in  writing,  in  and  by  which  they 
valued  the  improvements  made  by  plaintiff  in  error  at 
$165.75.  To  this  report  defendants  in  error  filed  six  excep- 
tions. 

The  second,  fourth,  fifth  and  sixth  exceptions  were  sus- 
tained by  the  court,  and  the  case  was  stricken  from  the 
docket,  and  judgment  rendered  against  the  plaintiff  in  error 
for  costs. 

The  plaintiff  in  error  brings  the  case  to  this  court,  and 
assigns  as  error  the  decision  of  the  circuit  court  in  sustaining 
exceptions  two,  four,  five  and  six  to  the  commissioners'  re- 
port. 

This  whole  case  hinges  on  the  decision  of  the  circuit  court 
on  the  second  exception.  This  exception  seems  to  have  been 
sustained  by  the  circuit  court  on  the  ground,  as  shown  bv 
the  record,  that  the  statute  authorizing  the  appointment  of 
commissioners  to  assess  the  value  of  permanent  improve- 
ments in  ejectment  causes  does  not  apply  to  cases  where  the 
plaintiffs  are  minors. 

In  order  to  determine  this  question,  it  will  be  necessarv  to 
examine  several  sections  of  chapter  36  of  Gross'  Statute. 

Section  43,  page  238,  provides  :  "  The  plaintiff  recovering 
judgment  in  any  of  the  cases  in  which  such  action  may  be 
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maintained,  shall  also  be  entitled  to  recover  damages  against 
the  defendant  for  the  rents  and  profits  of  the  premises  re- 
covered." 

Section  44  provides  for  filing  a  suggestion  of  claim  for 
rents  and  profits  in  the  ejectment  suit  after  judgment. 

Section  46  provides  for  forming  an  issue  for  trial. 

Section  48  provides  that,  on  the  trial  of  the  issue,  the 
defendant  shall  have  the  right  to  set  off  any  improvements 
made  on  the  premises,  to  the  amount  of  plaintiff's  claim,  as 
is  now  or  shall  hereafter  be  allowed  by  law. 

Section  54  provides  that  any  person  who  may  be  evicted 
from  any  land  for  which  he  can  show  a  plain,  clear  and  con- 
nected title  in  law  or  equity,  deducible  from  the  record  of 
some  public  office,  without  notice  of  an  adverse  title,  etc., 
shall  be  exempt  from  an  action  to  recover  rents  and  profits 
which  may  have  accrued  prior  to  notice  of  such  title,  etc. 

Section  55  provides  that  the  court,  who  shall  give  judg- 
ment of  eviction,  shall  appoint  seven  persons,  who  shall  go 
upon  the  premises  and  assess  the  value  of  the  improvements 
made  on  the  land  prior  to  the  receipt  of  notice  by  the  defend- 
ant of  the  adverse  title  under  which  a  recovery  was  had, 
which  assessment  shall  be  signed  and  sealed  by  the  commis- 
sioners, and  filed  with  the  clerk  of  the  court  prior  to  the  next 
term  of  court. 

Under  section  43,  the  plaintiff  who  recovers  in  an  action 
of  ejectment,  is  entitled  to  recover  rents  and  profits.  The 
statute  is  general  and  broad  enough  to  embrace  any  plaintiff, 
and  it  makes  no  difference  whether  such  plaintiff  is  an  adult, 
a  minor  or  a  feme  covert. 

Section  48,  Gross,  page  239,  provides  that  the  defendant 
may  set  off  improvements  made  on  the  premises  to  the  extent 
of  plaintiff's  claim  for  rents  and  profits.  Now,  under  this 
section,  although  the  plaintiff  may  be  a  minor,  yet  the  defend- 
ant, by  way  of  set-off,  is  allowed  to  recover  for  improve- 
ments. 
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Section  55,  under  which  commissioners  were  appointed, 
and  the  assessment  made  in  this  case,  makes  no  exception  in 
cases  where  minors  are  plaintiffs,  but  is  general,  and  seems  to 
embrace  all  plaintiffs,  regardless  of  disability.  And  when  the 
different  sections  of  chapter  36  of  the  statute,  of  which  section 
55  is  one,  are  examined  in  connection  with  each  other,  we 
are  of  the  opinion  that  the  legislature  intended  by  the  enact- 
ment of  that  section  to  afford  a  speedy  method  of  adjusting 
the  value  of  permanent  improvements,  made  prior  to  notice 
of  the  adverse  title,  and  clearly  intended  to  embrace  minors, 
as  well  as  other  plaintiffs. 

We  do  not  think  that  exceptions  four,  five  or  six  were 
properly  sustained,  but  it  is  not  necessary  to  discuss  those, 
as  the  decision  of  the  case  turned  entirely  on  exception  two. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Daniel  Oglesby 

v. 
Edwin  Peaece. 

1.  Writ  of  possession — how  obtained.  The  practice  in  this  State, 
where  the  decree  orders  the  defendant  in  a  chancery  suit,  on  the  execu- 
tion of  a  deed  by  the  master  in  chancery,  to  surrender  possession,  is,  to 
serve  a  copy  of  the  decree  on  the  defendant  in  possession,  or  if  others  are 
in  under  him  as  purchasers,  tenants,  or  otherwise,  then  upon  them,  and 
on  the  possession  being  refused,  the  court,  upon  affidavit  of  the  facts,  will 
award  a  writ  of  possession. 

2.  But  where  the  decree  of  sale  fails  to  order  the  surrender  of  posses- 
sion, and  the  person  in  possession  refuses  to  give  it  up,  the  court  will,  on 
proper  notice  and  motion,  make  such  an  order,  and  upon  like  service 
of  a  copy,  and  demand  of  possession,  will,  on  motion,  without  notice, 
order  the  party  to  deliver  possession,  and  then  on  affidavit  of  the  service 
of  the  order,  and  a  refusal  to  obey  it,  a  writ  of  assistance  directed  to  the 
sheriff  to  put  the  purchaser  into  possession,  issues,  of  course,  on  motion, 
without  notice. 
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3.  Same — petition  for,  and  parties  to.  A  petition  for  a  writ  of  possession 
which  fails  to  show  that  the  defendants  against  whom  the  proceeding  is 
brought,  are  in  possession  of  the  land,  is  fatally  defective.  If  persons  are 
in  possession  as  the  tenants  of  the  defendant  in  the  original  decree,  or 
otherwise,  that  fact  should  be  set  forth  in  the  petition,  and  they  be  made 
parties,  and  served  with  notice,  and,  if  the  facts  warrant  it,  an  order  should 
be  made  upon  them  for  possession,  and  on  a  failure  to  comply  with  it, 
the  writ  should  be  awarded  against  them  and  the  original  defendant. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Stoker  &  Pate,  for  the  appellant. 

Mr.  J.  M.  Durham,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  this  case  appellee  filed  a  petition  in  the  Washington 
circuit  court,  for  a  writ  of  assistance  to  put  him  in  possession 
of  several  lots  in  the  town  of  Ashley.  It  is  stated  in  the 
petition,  that  appellee  filed  a  bill  in  chancery  against  William 
Renfrow,  Elizabeth  Renfrow  and  Edward  C.  Dugger,  in  that 
court;  that  decrees  were  rendered  ordering  the  sale  of  the 
lots;  that  he  became  the  purchaser  at  the  master's  sale;  that 
the  redemption  had  expired;  he  had  obtained  a  master's  deed 
and  was  entitled  to  possession.  The  petition  alleges  that  one 
Daniel  Oglesby  claimed  to  have  purchased  the  property  of 
one  Vance,  who  had  purchased  it  of  Dugger  whilst  the  suit 
was  pending ;  that  Elizabeth  Renfrow  was  in  possession 
when  the  suit  was  brought.  And  appellee  prayed  a  writ  of 
assistance,  and  that  he  be  put  into  possession  of  the  lots. 

Notice  of  the  filing  of  the  petition  was  served,  and  appel- 
lant appeared  and  answered,  and  affidavits  were  filed,  but  the 
answer  was  subsequently  withdrawn,  and  the  petition  taken 
as  confessed,  and  the  writ  of  assistance  was  awarded,  and  from 
that  order  Oglesby  appeals.  The  errors  assigned  on  the 
record  are,  that  the  court  erred  in  awarding  the  writ  when 
the  record  and  petition  showed  no  service  of  a  copy  of  the 
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decree  accompanied  with  a  demand  of  possession,  and  in 
awarding  the  writ  against  appellant  alone,  when  there  were 
other  defendants  to  the  proceedings. 

The  court  below  failed  to  observe  the  long  and  well  estab- 
lished rules  of  practice  in  courts  of  chancery  in  awarding  the 
writ  of  possession.  The  practice  in  this  State,  conforming  to 
the  general  chancery  practice,  is,  where  the  decree  orders  the 
defendant,  on  the  execution  of  the  deed  by  the  master  in 
chancery,  to  surrender  the  possession  to  the  purchaser,  to 
serve  a  copy  of  the  decree  on  the  defendant  in  possession,  or, 
if  others  are  in  under  him  as  purchasers,  tenants,  or  otherwise, 
then  upon  them,  and  on  possession  being  refused,  the  court 
will,  on  filing  an  affidavit  of  the  facts,  award  a  writ  of  pos- 
session. But  where  the  original  decree  ordering  the  sale  fails 
to  order  possession  to  be  thus  surrendered,  and  the  person  in 
possession  refuses  to  surrender  it,  the  court  will,  on  proper 
notice  and  motion,  make  such  an  order,  and  upon  like  service 
of  a  copy,  and  demand  of  possession,  will,  on  motion,  and 
without  notice,  order  an  injunction  against  the  party  to  de- 
liver possession,  and  then,  on  affidavit  of  the  service  of  the 
injunction,  and  a  refusal  to  deliver  possession,  a  writ  of 
assistance  directed  to  the  sheriff  to  put  the  purchaser  into 
possession  issues,  of  course,  on  motion  and  without  notice. 
See  Aldrich  v.  Sharp,  3  Scam.  361;  Bennett  v.  Matson,  41  111. 
332-  Jackson  v.  Warren,  32  111.  331 ;  Lloyd  v.  Karnes,  45  111. 
62;  Holt  v.  Reese,  46  111.  181;  Bruce  v.  Money,  18  111.  67; 
-Hill's  Chy.  Prac.  509.  These  cases  illustrate  the  practice  in 
our  courts. 

The  original  decree  failing  to  require  the  defendant  to  sur- 
render possession,  it  was  error  to  award  a  writ  of  assistance 
before  first  having  made  an  order  that  the  defendants,  or 
those  holding  under  them,  should  surrender  possession,  a 
copy  of  which,  we  have  seen,  should  have  been  served  and  a 
refusal  made,  before  the  writ  could  be  regularly  awarded. 

The  other  assignment  of  error  is  based  upon  the  action  of 
the  court  in  not  rendering  a  decree  against  the  persons  named 
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in  the  prayer  of  the  petition.  Whether  they  were  proper 
parties  or  not,  does  not  appear  from  the  petition,  or  even 
that  appellant  was  in  possession,  or  that  appellee  was  not  in 
possession.  It  is  only  alleged  that  appellant  claimed  the 
premises.  In  this  the  petition  was  fatally  defective.  Nor  does 
it  appear  that  the  other  persons  named  in  the  prayer,  and 
against  whom  a  writ  of  possession  is  asked,  are  in  possession, 
or  are  in  the  slightest  degree  connected  with  the  premises  or 
its  possession.  If  they  were  in  the  actual  possession  as  ten- 
ants of  appellant,  or  otherwise,  that  fact  should  have  been  set 
forth  in  the  petition,  and  they  made  parties  and  served  with 
notice,  and,  if  warranted  by  the  facts,  the  order  should  have 
been  made  upon  them  and  appellant  to  surrender  the  posses- 
sion, and  on  a  failure  to  comply  with  the  order,  the  writ 
should  be  awarded  against  them  and  appellant. 

If  they  were  in  as  tenants  of  appellant,  he  had  no  power 
to  forcibly  dispossess  them,  nor  could  he  maintain  an  action 
against  them  to  recover  possession,  but  when  the  writ  is 
against  them,  no  trouble  would  be  found  in  delivering  pos- 
session. But  suppose  they  are  in,  but  not  under  any  person 
connected  with  the  defendants  to  the  former  suit,  they  should 
be  made  parties,  and  have  notice,  that  they  might  be  heard  in 
defense  of  their  possession.  And  it  is  clear  that  had  they 
entered  after  the  writ  had  issued,  they  would  not  be.  But 
where  they  enter  before  the  writ  is  issued,  all  persons  in  pos- 
session should  be  notified  of  the  application,  and  a  demand 
should  be  made  of  them  before  the  writ  issues.  The  facts 
set  forth  in  the  petition  did  not  warrant  the  rendition  of  the 
order,  and  it  must  be  reversed,  and  the  cause  remanded. 

Decree  reversed. 
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Andrew  J.  McNail 

V. 

David  Ziegler. 

1.  Witness — competency  of  wife  of  party  in  respect  to  her  separate  prop- 
erty. Where  a  defendant  in  replevin  pleaded  that  the  property  replevied 
from  him  was  the  separate  property  of  his  wife,  it  was  held,  that  the  wife, 
under  the  act  of  1867,  was  a  competent  witness  to  prove  the  execution  of 
a  bill  of  sale  of  the  property  by  the  plaintiff  to  her,  and  to  the  fact  and 
manner  of  payment  by  her. 

2.  The  fifth  section  of  the  act  of  Feb.  19,  1867,  relating  to  witnesses, 
making  the  husband  and  wife  witnesses  for  and  against  each  other  in 
litigation  concerning  the  wife's  separate  property,  is  not  restricted  to  cases 
where  she  is  plaintiff  or  defendant,  and  where  her  title  is  admitted,  but  is 
general. 

3.  Kepleyin — to  recover  goods  sold.  Where  a  party  sold  mules  by  a 
bill  of  sale  which  was  unconditional,  it  was  held,  that  he  could  not  main- 
tain replevin  against  the  purchaser  or  her  husband  on  the  ground  that 
the  price  had  not  been  paid. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county  ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  Wm.  Winkelman,  for  the  appellant. 

Messrs.  Snyder  &  Dill,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  is  an  appeal  from  the  judgment  of  the  St.  Clair  circuit 
court,  in  an  action  of  replevin,  in  favor  of  the  appellant 
against  the  appellee,  tried  in  that  court  at  its  March  term, 
1873. 

The  principal  controversy  at  the  trial  was  upon  the  issue 
presented  by  a  plea  of  the  defendant,  claiming  that  the  prop- 
erty in  controversy  did  not  belong  to  him,  but  that  it  was  the 
separate  property  of  his  wife,  Elizabeth  Ziegler.  She  was 
allowed,  against  the  plaintiffs  objection,  to  testify,  as  a  witness 
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on  this  issue,  to  the  execution  of  a  bill  of  sale  by  the  plaintiff 
for  the  property  in  controversy  to  her,  and  to  the  fact  and 
manner  of  payment  therefor.  The  verdict  of  the  jury  was 
for  the  defendant.  Plaintiff  made  a  motion  for  a  new  trial, 
which  the  court  overruled,  and  gave  judgment  upon  the  ver- 
dict of  the  jury.  To  this,  as  well  as  to  the  admission  of  the 
evidence  given  by  the  defendant's  wife,  the  plaintiff  excepted, 
and  now  assigns  these  rulings  as  error. 

We  think  the  court  below  properly  admitted  thetestimony 
of  the  defendant's  wife,  for  the  purpose  and  to  the  extent  that 
it  was  given.  The  fifth  section  of  "An  act  relating  to  the 
competency  of  witnesses  in  civil  cases,"  approved  February 
19,  1867,  expressly  provides  that  the  husband  and  wife  may 
be  witnesses  for  and  against  each  other,  where  the  litigation 
shall  be  concerning  the  separate  property  of  the  wife.  This 
qualification  is  not,  as  is  argued  by  the  counsel  for  the  plain- 
tiff, restricted  to  cases  where  she  is  plaintiff  or  defendant,  and 
where  her  title  is  admitted,  but  it  is  general,  extending  to  all 
cases  where  the  litigation  shall  concern  her  separate  property, 
whether  her  title  is  admitted  or  controverted. 

The  litigation  in  this  case,  on  the  plea  of  property  in  the 
defendant's  wife,  was,  in  the  language  of  the  statute,  '"con- 
cerning her  separate  property,"  and  it  was  important  to  her 
that  she  should  be  allowed  to  testify  to  protect  it,  in  order  to 
avoid  the  expense  and  inconvenience  of  bringing  an  action  in 
her  own  name  to  assert  her  right. 

But,  aside  from  this,  the  bill  of  sale  was  conclusive  evidence 
of  title  in  the  defendant's  wife,  whether  she  had  paid  for 
the  mules  or  not,  as  there  was  no  condition  expressed  in  the 
bill  of  sale  by  which  the  title  should  revert.  Plaintiff  could 
not  have  maintained  replevin  even  against  her,  and  much  less 
against  her  husband.  He  might  have  maintained  a  suit 
against  her  for  the  value  of  the  property,  but  this  was  all. 
Her  evidence,  therefore,  did  not  and  could  not  change  her 
title. 

15 — 68th  III. 
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The  jury  were  the  proper  judges  of  the  weight  of  the  evi- 
dence, and  we  see  nothing  in  the  record  which  induces  us  to 
believe  that  their  verdict  was  the  result  of  improper  influences. 
It  appears  to  us,  indeed,  to  be  sustained  by  a  decided  prepon- 
derance of  the  evidence. 

We  are  unable  to  discover  any  error  in  the  record,  and  the 
judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 


The  People,  etc.,  for  use  of  Adolphus  Busch  &  Co. 

V. 

Matthew  S.  McCormack  et  at. 

1.  Pleading — plea  must  answer  all  it  professes.  It  is  a  rule  of  pleading 
well  settled,  that  a  plea  must  answer  all  that  it  professes  to  answer.  If  it 
professes  to  answer  the  whole  declaration,  but  answers  only  a  part  of  it, 
as,  for  instance,  one  count,  it  is  insufficient.  It  must  answer  all  that  it 
assumes  to  do  in  the  introductory  part,  and  no  more. 

2.  Thus,  where  a  declaration  contained  four  counts,  pleas  to  the  whole 
declaration,  which  failed  to  answer  one  of  the  counts,  was  held  bad  on 
general  demurrer. 

Appeal  from  the  Circuit  Court  of  Randolph  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  debt,  upon  the  official  bond  of 
Matthew  S.  McCormack,  as  sheriff,  against  him  and  his  sure- 
ties A  general  demurrer  was  overruled  to  defendants7  pleas, 
and  the  plaintiffs  abiding  by  their  demurrer,  bring  the  cause 
to  this  court  by  appeal. 

Mr.  Thomas  G.  Allen,  Mr.  Harvey  Neville,  and  Mr. 
Shepard  Barclay,  for  the  appellants. 

Mr  J.  Perry  Johnson,  and  Mr.  Wm.  Hartzell,  for  the 

appellees. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  commenced  in  the  circuit  court 
of  Randolph  county,  by  appellants  against  Matthew  S.  McCor- 
mack  et  ah,  on  the  official  bond  of  McCormack  as  sheriff  of 
Randolph  county. 

The  declaration  contains  four  counts. 

The  first  count  alleges  that  plaintiffs,  Adolphus  Busch  & 
Co.,  having  recovered  a  judgment  in  the  Randolph  circuit 
court  on  April  21,  1868,  against  one  Lisch,  for  $630,  on 
February  24th,  1869,  an  execution  issued  thereon,  directed  to 
the  then  sheriff,  McCormack,  and  that  in  virtue  thereof,  he 
on  the  same  date  levied  on  certain  specified  goods  and  chat- 
tels belonging  to  said  Lisch,  defendant  in  execution,  and 
worth  more  than  $1000;  but  he  neglected  to  expose  for  sale 
and  sell  the  said  goods  and  chattels  until  after  the  return  day 
of  the  execution,  and  has  never  yet  done  so,  and  in  conse- 
quence of  which,  Busch  &  Co.  have  not  realized  or  been  paid 
their  aforesaid  judgment  or  any  part  thereof. 

The  second  count,  after  setting  forth  substantially  the  same 
facts  in  reference  to  the  recovery  against  Lisch,  and  the  issue 
of  a  fieri  faeias  thereon,  and  the  levy  thereunder,  alleges  fur- 
ther that  the  said  McCormack  carelessly  and  negligently  per- 
mitted the  goods  and  chattels  levied  upon  to  be  removed  and 
wholly  lost  and  destroyed;  and  in  consequence  thereof, 
Busch  &  Co.  lost  the  amount  of  their  debt,  damages  and  costs 
recovered. 

The  third  count,  after  alleging  the  recovery  of  judgment 
against  Lisch,  the  issue  of  an  execution  thereon  and  the  levy 
thereunder,  substantially  as  stated  in  the  first  count,  proceeds 
to  set  forth  the  averments  of  plaintiffs,  that  said  McCormack 
wilfully,  carelessly  and  negligently  omitted  to  sell  said  goods 
and  chattels,  or  to  make  any  legal  return  of  the  writ  of  exe- 
cution;  by  reason  whereof,  Busch  &  Co.  have  been  deprived 
of  the  benefit  of  the  levy,  and  have  not  been  paid  their  recov- 
ery against  said  Lisch. 


228  The  People,  etc.  v.  McCormack  et  ah     [June  T. 

Opinion  of  the  Court. 

The  fourth  count  makes  the  same  allegations,  in  substance, 
respecting  the  judgment  and  execution  against  Lisch,  and  the 
levy  thereunder  by  McCormack,  and  then  sets  forth  that  he, 
the  said  sheriff,  McCormack,  disregarding  the  command  of 
the  execution,  carelessly  and  negligently  failed  to  return  the 
same  into  the  clerk's  office  of  the  said  circuit  court,  within 
ninety  davs  from  the  date  of  said  execution,  but,  regardless 
of  his  duty  as  sheriff,  and  in  violation  thereof,  kept  the  said 
execution  in  his  possession  until  the  29th  of  October,  A.  D. 
1870,  which  said  conduct,  plaintiffs  aver,  was  a  breach  of  the 
condition  of  his  official  bond,  etc. 

The  first  plea  avers  that  defendants  ought  not  to  be  charged 
with  the  said  debt  because,  prior  to  the  judgment  obtained 
by  the  plaintiffs  against  said  Lisch,  and-  prior  to  the  several 
executions  mentioned,  all  the  lands  and  tenements  of  said 
Lisch  had  become  mortgaged  to  one  Thomas  Fulford,  and  all 
the  goods  and  chattels  of  said  Lisch  had  long  before  that 
time  (on  January  1st,  1 866,)  l)een  conveyed  by  chattel  mort- 
gage to  one  Grab,  to  secure  an  indebtedness  from  said  Lisch 
to  said  Grab,  under  and  by  virtue  of  which  said  chattel  mort- 
gage all  the  goods  and  chattels  of  said  Lisch  that  were  sub- 
ject to  levy  and  sale  by  execution  were  sold,  and  purchased 
by  said  Grab,  by  virtue  of  which  chattel  mortgage  and  the 
sale  thereunder,  the  goods  and  chattels  mentioned  in  the  dec- 
laration became  and  were  the  property  of  said  Grah,  and  were 
not  the  property  of  said  Lisch,  nor  subject  to  the  said  several 
executions  against  Lisch  or  any  of  them  in  plaintiff's  decla- 
ration mentioned.  And  that  Grah  was,  at  the  time  of  recov- 
ery of  said  judgment,  and  at  the  time  of  the  said  levy,  the 
absolute  owner  of  the  goods  and  chattels  mentioned  in  the 
declaration,  and  that  Lisch  was  not  at  that  time,  nor  since, 
the  owner  of  them  or  any  part  of  them. 

The  second  plea  avers  that,  before  the  obtaining  of  the  said 
judgment,  and  the  suing  out  of  the  said  execution,  and  the 
breaches  mentioned  in  the  declaration,  to-wit:  January  1, 
1867,  and  before  the  said  levy,  the  ownership  and  right  of 
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possession  of  the  said  goods  and  chattels  were  in  Grah,  under 
and  by  virtue  of  purchase  at  a  sale  under  a  chattel  mortgage, 
and  that  said  Lisch  had  no  right  or  title  in  or  to  said  goods 
and  chattels,  or  any  of  them.  And,  after  the  said  lev)*,  viz: 
on  the  29th  of  October,  1870,  the  said  Grah  caused  a  notice 
of  claim  of  property  to  be  served  on  said  McCormack,  as 
sheriff,  claiming  said  goods  and  chattels  as  the  property  of 
him  (said  Grah),  and  in  pursuance  of  which  notice  McCor- 
mack, on  the  29th  of  October,  1870,  proceeded  to  impannel 
a  jury  and  try  the  right  to  said  property  in  pursuance  of  the 
statute,  and  the  said  jury  found  the  title  to  the  said  goods  and 
chattels  to  be  in  said  Grah,  claimant,  wherefore  McCormack 
did  not  expose  the  said  goods  and  chattels  for  sale,  the  said 
Lisch  (defendant  in  execution)  having  no  property  or  right 
therein,  said  Grah  being  the  absolute  owner  and  entitled  to 
the  possession  of  the  said  goods  and  chattels. 

The  third  plea  avers  that,  before  the  recovery  of  the  said 
judgment  and  the  issuing  of  execution,  viz:  on  January  1st, 
1868,  at  the  county  aforesaid,  all  the  property  of  said  Lisch 
was  sold  under  a  mortgage  in  favor  of  one  Fulford,  and  a 
chattel  mortgage  in  favor  of  Grah,  aforesaid,  and  the  defend- 
ant in  execution  (Lisch)  had  no  property  in  Randolph  county 
subject  to  levy  and  sale  under  execution  at  the  time  of  the 
rendition  of  said  judgment,  or  at  the  time  when  the  execution 
came  into  the  hands  of  said  McCormack,  sheriff,  and,  there- 
fore, the  said  sheriff  could  not  make  the  money  as  in  said 
execution  commanded. 

The  fourth  plea  avers  that,  after  the  suing  out  of  the  exe- 
cution, and  after  the  levy,  viz :  on  the  29th  day  of  October, 
1870,  at  Randolph  county,  notice  was  served  on  said  McCor- 
mack, sheriff,  by  one  Grah,  that  he  claimed  the  goods  and  chat- 
tels thus  levied  on,  as  his  property,  in  manner  and  form  as 
by  the  statute  in  such  cases  provided.  And  the  said  McCor- 
mack caused  a  jury  to  be  impanneled  to  try  the  right  to  said 
property,  and  on  the  29th  of  October,  1870,  that  right  was 
tried  by  a  jury,  and  by  them  the  right  to  said  goods  and  chat- 
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tels  was  found  to  be  in  the  said  Grab,  and  not  to  be  the  goods 
and  chattels  of  said  Lisch  (defendant  in  execution),  wherefore 
said  McCormack  could  not  make  the  said  money  (or  any  part 
thereof)  in  said  execution  mentioned  as  commanded  therein. 

To  each  of  these  pleas  the  plaintiff  filed  a  general  demur- 
rer. 

The  circuit  court  overruled  the  demurrer,  and  the  plaintiffs 
elected  to  stand  by  the  demurrer,  and  the  court  rendered 
judgment  against  plaintiffs  for  costs,  and  they  appeal  to  this 
court. 

The  only  question  presented  by  the  record  for  the  decision 
of  the  court  is,  were  the  four  pleas,  or  either  of  them,  suf- 
ficient? 

There  is  one  fatal  objection  to  each  of  these  pleas.  Each 
plea  purports  to  answer  the  whole  declaration.  The  fourth 
count  of  the  declaration  avers  that  McCormack  failed  to  return 
the  execution  within  ninety  days  from  the  time  it  was  issued. 
Now,  while  each  plea  assumes  to  answer  the  whole  declara- 
tion, there  is  no  allegation  in  either  that  answers  this  aver- 
ment in  the  fourth  count. 

It  is  a  rule  of  pleading,  well  settled,  that  a  plea  must  answer 
all  that  it  professes  to  answer.  If  it  purports  to  answer  the 
whole  declaration,  but  answers  only  a  part,  it  is  insufficient. 
Chitty,  1st  Vol.,  page  523,  lays  down  the  rule  as  follows: 
"It  is  a  rule,  that  every  plea  must  answer  the  whole  declara- 
tion or  count,  or  rather,  all  that  it  assumes  in  the  introductory 
part  to  answer,  and  no  more." 

The  same  question  has  often  been  before  this  court,  and 
decided  the  same  way.  Warren  v.  Nexsen  et  al.  3  Scam.  39 ; 
Goodrich  v.  Reynolds  et  al.  31  111.  495. 

For  the  reason,  then,  that  the  pleas  assumed  to  answer  the 
whole  declaration,  and  fail  to  answer  the  fourth  count,  the 
demurrer  should  have  been  sustained.  In  other  respects  we 
regard  the  pleas  sufficient. 

The  judgment  will  be  reversed  and  cause  remanded. 

Judgment  reversed. 
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John  Hall 
v. 
Robert  M.  Steel. 

1.  Draft — evidence  of  acceptance.  It  may  be,  in  strictly  commercial 
transactions,  that  a  draft,  being  retained  by  the  drawee  and  not  returned 
to  the  payee  in  a  reasonable  time,  may  be  considered  as  accepted  by  the 
drawee,  and  his  liability  to  pay  fixed. 

2.  Order — whether  its  retention  by  drawee  is  an  acceptance.  But  where 
the  course  of  dealing  between  a  contractor  and  a  sub-contractor  was  for 
the  latter  to  give  orders  on  the  former,  which  he  entered  on  his  stoppage 
book,  and  when  the  monthly  estimates  came  in  their  amounts  would  be 
withheld  from  the  sub-contractor  and  paid  on  the  orders,  it  was  held,  that 
the  retention  of  such  an  order  was  not  an  acceptance  thereof,  so  as  to 
make  the  drawee  liable  for  its  amount. 

3.  Same — extent  of  drawee's  liability  on.  Where  such  had  been  the 
previous  course  of  dealing,  that  a  contractor  paid  orders  drawn  on  him  by 
a  sub-contractor  to  the  extent  of  the  money  due  the  drawee  in  his  hands, 
as  shown  by  the  monthly  estimates  of  work  done,  and  it  appeared  that  at 
the  time  an  order  was  drawn  on  the  contractor  by  the  sub-contractor,  the 
former  had  in  his  hands  money  due  the  latter,  sufficient  to  pa}*  forty -five 
per  cent  of  the  orders  then  in  his  hands:  Held,  in  a  suit  hy  the  payee  of 
an  order  so  drawn,  against  the  contractor,  who  retained  the  order  with- 
out any  formal  acceptance,  that  the  payee  was  entitled  to  recover  forty- 
five  per  cent  of  the  amount  of  the  order. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  Hall 
against  Robert  M.  Steel,  upon  an  order  drawn  by  Charles 
Grothe  on  the  defendant,  in  favor  of  the  plaintiff.  A  trial 
was  had,  resulting  in  a  judgment  in  favor  of  the  defendant. 

Mr.  Davis  H.  Harris,  for  the  plaintiff  in  error. 

Messrs.  Raum  &  Christy,  and  Mr.  William  H.  Parish, 
for  the  defendant  in  error. 
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Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

The  theory  of  the  plaintiff  in  this  case,  appellant  here,  is, 
that  the  orders  or  drafts  drawn  by  Charles  Grothe  in  his  favor, 
on  Robert  M.  Steel,  were  accepted  by  Steel,  who  has  thereby 
become  liable  to  their  payment. 

We  do  not  think  the  testimony  sustains  this  view.  It  may 
be,  in  strictly  commercial  transactions,  such  paper,  being 
retained  by  the  drawee  and  not  returned  to  the  payee  in  a 
reasonable  time,  may  be  considered  as  accepted  by  the  drawee 
and  his  liability  to  pay  fixed.  But,  as  we  understand  the 
facts,  these  orders  were  sent  to  Steel,  who  was  the  principal 
contractor  on  the  work,  to  be  entered  in  his  "stoppage  book," 
and  when  the  monthly  estimates  came  in,  their  amount  would 
be  withheld  from  Grothe,  the  sub-contractor,  and  paid  on  the 
orders  thus  entered  in  the  book. 

This  had  been  the  course  of  dealing  between  these  parties, 
and,  from  the  plaintiff's  own  testimony,  he  expected  no  other 
course  would  be  pursued  with  respect  to  these  particular 
orders.  There  was  no  formal  acceptance  by  defendant  of 
these  orders,  nor  was  it  expected  by  the  plaintiff  there  would 
be. 

But,  from  the  course  of  dealing  between  these  parties  with 
like  previous  orders,  the  plaintiff  had  the  right  to  be  paid  on 
them  so  much  money  as  was  in  the  hands  of  the  defendant, 
coming  to  Grothe  for  his  work  under  the  contract.  It  is  in 
proof,  there  was  forty-five  per  cent  of  these  orders  then  in  the 
defendant's  hands  properly  payable  on  these  orders,  and  it 
should  have  been  paid  to  the  plaintiff,  burdened  with  no  such 
conditions  as  the  defendant  sought  to  impose. 

The  plaintiff,  in  our  opinion,  is  entitled  to  recover  this 
forty-five  per  cent,  and  the  court  should  have  so  found.  Fail- 
ing in  this,  the  judgment  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings  consistent  with  this  opinion. 

Judgment  7%eversed. 
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Fkancis  H.  Cobb 

V. 

The  Illinois  and  St.  Louis  Railroad  and  Coal  Co. 

1.  Injunction — in  case  of  danger  of  irreparable  injury  from  threatened 
trespass.  Where  a  bill  for  an  injunction  alleged  that  the  defendant,  a 
railway  corporation,  had  surveyed  a  line  for  a  track  on  plaintiff's  land 
and  had  built  their  road  near  to  his  line,  and  were  threatening  to  break 
down  his  fences,  and  to  enter  his  land  for  the  purpose  of  obtaining'  sand 
and  soil  for  sale  without  his  permission,  or  having  condemned  the  right 
of  way,  or  having  even  offered  any  compensation,  and  that  the  digging 
and  removal  of  the  soil  which  was  intended  would  endanger  his  property 
from  the  probability  of  producing  a  deflection  in  the  channel  of  the  river 
near  the  same,  and  thus  produce  irreparable  injury:  Held,  on  demurrer 
to  the  bill,  that  it  showed  ample  ground  for  an  injunction,  as  it  showed 
facts  from  which  irreparable  injury  would  ensue,  in  the  true  sense  of  the 
rule. 

2.  Same — to  prevent  a  nuisance.  The  laying  of  a  railroad  track  on  a 
party's  land  and  maintaining  it  there,  is  a  permanent  injury,  and  if  used 
for  the  purpose  of  continuously  removing  the  owner's  sand  and  soil, 
would  become  a  nuisance  and  productive  of  irreparable  injury,  and  when 
attempted  to  be  done  without  pretense  of  lawful  authority,  may  be 
enjoined. 

3.  Same — to  prevent  railway  from  exceeding  its  powers.  It  is  a  rule  of 
equity  jurisprudence  that  an  injunction  will  be  granted  to  prevent  a  rail- 
way company  from  exceeding  the  powers  granted  in  its  charter,  where  the 
contemplated  act  would  work  injury  to  another,  and  this  without  regard 
to  there  being  a  remedy  at  law  for  the  wrongful  act. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county ; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  plaintiff  in  error. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  defendant  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  December,  1871,  plaintiff  in  error  filed  a  bill  in  the 
St.  Clair  circuit  court,  against  defendant  in  error,  to  restrain 
it  from   laying  its   railroad   track  over   his  land.     The   bill 
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alleges  that  plaintiff  in  error  had  been  in  possession  of  the 
land  for  five  years,  claiming  it  in  fee;  that  defendant,  bv 
its  charter,  was  authorized  to  construct  a  railroad  from  the 
Mississippi  river  at  East  St.  Louis,  to  a  point  named,  in 
St.  Clair  county,  and  thence  south  through  Monroe  and  Ran- 
dolph counties;  that  the  company  had  surveyed  a  line  for  a 
track  running  on  the  land  of  plaintiff  in  error,  and  had  built 
their  road  near  to  his  line,  and  were  threatening  to  break 
down  his  fences  and  to  enter  his  land,  for  the  purpose  of 
obtaining  sand  and  soil  for  sale;  that  the  company  had  not 
condemned  the  right  of  way,  nor  procured  from  complainant 
any  right  or  permission  to  go  upon  his  land,  nor  had  they 
made  him  or  offered  to  make  him  any  compensation;  that  the 
digging  and  removal  of  the  sand  and  soil  which  they  intend, 
would  endanger  his  property,  from  the  probability  of  produc- 
ing a  deflection  of  the  channel  of  the  river,  and  thus  produc- 
ing irreparable  injury. 

To  this  bill  defendant  filed  a  demurrer,  which  the  court 
below  sustained,  and  dismissed  the  bill.  To  reverse  that 
decree  complainant  brings  the  record  to  this  court  on  error, 
and  urges  a  reversal  on  the  ground  that  the  court  erred  in 
sustaining  the  demurrer  and  in  dismissing  the  bill. 

The  demurrer  admits  the  facts  alleged  in  the  bill  to  be 
true.  And,  if  true,  was  plaintiff  in  error  entitled  to  the  relief 
sought?  It  is  admitted,  then,  that  complainant  was  in  pos- 
session, and  had  such  title  as  authorized  him  to  resort  to  the 
courts  for  protection  of  his  rights;  that  the  company,  with- 
out any  pretense  of  right,  were  threatening  to  make  a  forcible 
entry  upon  his  land  to  erect  a  permanent  structure,  and  to 
remove  his  sand  and  soil  for  sale,  and  by  so  doing  it  would 
endanger  the  destruction  of  the  property  itself,  by  turning 
the  current  of  the  river  over  his  land,  and  only  that  they  may 
convert  his  soil  and  sand  into  money.  As  admitted,  this  pre- 
sents a  case  of  a  wanton,  wilful  and  most  oppressive  character. 
It  is  in  utter  disregard  of  right  and  in  defiance  of  law.  and 
devoid  of  every  principle  of  fairness.     When  an  answer  shall 
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be  interposed,  it  is  to  be  hoped  that  it  may  be  shown  that 
there  was  not  such  recklessness  as  is  charged  in  the  bill. 

The  grounds  assumed  in  defense  are,  that  this  is  but  a 
threatened  trespass,  and  that  there  is  nothing  to  show  irre- 
parable damage.  The  demurrer  admits  that  it  will  endanger 
the  property  by  turning  the  current  of  the  river  over  the  land. 
This,  manifestly,  would  be  irreparable  damage.  The  allega- 
tion, although  not  technically  drawn,  does  contain  facts  that, 
when  admitted  to  be  true,  do  clearly  show  that  irreparable 
mischief  would  ensue,  in  the  sense  of  the  rule.  The  bill,  it  is 
true,  does  not  allege  that  the  current  would  be  changed,  but 
it  alleges  danger,  and  the  demurrer  admits  the  danger.  It  is 
not  necessary,  in  such  cases,  that  a  party  threatened  with 
danger  shall  wait  until  he  can  demonstrate  that  it  will  occur, 
before  he  can  maintain  a  bill. 

Again,  the  laying  a  track  on  his  land  and  maintaining  it 
there  is  a  permanent  injury,  and  when  used  for  the  purpose 
of  continuously  removing  his  soil  and  sand,  becomes  a  nui- 
sance, and  must  produce  irreparable  injury.  But  in  cases  of 
this  character,  courts  of  equity  have  acted  on  broader  princi- 
ples, and  have  adopted  as  a  rule  that  an  injunction  will  be 
granted  to  prevent  a  railway  company  from  exceeding  the 
powers  granted  in  their  charter.  River  Dun  Nav.  Co.  v.  North 
31.  Railway,  1  Eng.  R.  Cases,  135;  Hyde  v.  Great  Western 
Railivay,  ib.  567;  Agar  v.  Regents  Canal' Co.  Cooper's  R.  77. 
The  courts  do  not  require,  where  the  effort  is  manifested  by 
a  railway  company  to  wrongfully  appropriate  private  prop- 
erty or  force  their  structures  to  places  not  authorized,  that 
there  should  be  a  want  of  a  remedy  at  law. 

In  Sanford  v.  TJie  Railway  Co.  24  Penn.  R.  378,  it  was  said  : 
"  If  corporations  go  beyond  the  powers  which  the  legislature 
has  given  them,  and,  in  a  mistaken  exercise  of  these  powers, 
interfere  with  the  property  of  individuals,  the  court  is  bound 
to  interpose  by  injunction,  or  otherwise,  as  the  case  may 
require."  If,  then,  the  court  will  enjoin  the  intended  exer- 
cise of  a  mistaken  power,  much  more  readily  should  it  restrain 
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the  wanton  and  wilful  act  about  to  be  performed  without  any 
pretense  of  power,  which  would  result  in  injury  to  an  indi- 
vidual. See  Jorden  v.  Phila.  WiL  &  Bait  R.  R.  3  Whart.  502 ; 
Morehead  v.  Little  Miami  R.  R.  17  Ohio,  340. 

As  was  said  by  Lord  Cottingham,  it  is  the  duty  of  courts 
of  equity  to  aadapt  its  practice  and  course  of  proceeding, 
as  far  as  possible,  to  the  existing  state  of  society,  and  to 
apply  its  jurisdiction  to  all  those  new  cases  which,  from  the 
progress  daily  making  in  the  affairs  of  men,  must  continually 
arise,  and  not,  from  too  strict  an  adherence  to  forms  and  rules 
established  under  very  different  circumstances,  decline  to 
administer  justice  and  to  enforce  rights  for  which  there  is  no 
other  remedy."  Redf.  on  Railways,  1  Ed.  477.  From  this 
bill  it  appears  that  this  company  were  endeavoring  to  exer- 
cise powers  not  conferred  by  their  charter,  and  they  should 
be  restrained. 

The  suggestion  in  argument  that,  since  the  bill  was  dis- 
missed, the  company  have  accomplished  the  threatened  act, 
is  not  based  upon  anything  in  the  record,  and  counsel  could 
not  have  expected  the  court  to  act  upon  it. 

The  decree  of  the  court  below  must  be  reversed   and   the 

cause  remanded. 

Decree  reversed. 


August  H.  Geoege 

v. 

Jacob  Bischoff  et  al. 

1.  Pleading  and  practice — carrying  demurrer  hack.  Where  a  defend- 
ant withdraws  pleas  to  which  a  demurrer  has  been  sustained,  this  neces- 
sarily withdraws  the  demurrer,  and  it  can  not  he  assigned  for  error  that 
the  demurrer  was  not  carried  back  to  the  declaration. 

2.  Pleading — plea  must  answer  all  it  professes.  Where  the  breaches 
assigned  upon  an  appeal  bond  were,  the  failure  to  prosecute  the  appeal 
with  effect,  the  non-payment  of  the  costs  in  the  appellate  court  and  in  the 
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circuit  court,  and  the  damages  awarded  on  dismissal  of  the  appeal,  a  plea 
to  the  whole  cause  of  action,  which  fails  to  answer  the  breach  in  not  pro- 
secuting the  appeal  with  effect,  is  bad. 

3.  Appeal  bond — measure  of  damages.  Although  the  appellant  may 
have  paid  the  judgment  or  decree  appealed  from,  and  all  the  damages 
and  costs  in  both  courts,  according  to  his  bond,  yet,  if  he  has  failed  to 
prosecute  the  appeal  with  effect  he  will  be  liable  upon  the  appeal  bond 
for  nominal  damages. 

4.  Same — estoppel  by  recitals  in.  Where  a  decree  was  appealed  from 
by  one  of  the  several  defendants,  and  the  appeal  bond  recited  that  the  de- 
cree was  rendered  against  the  appellant,  and  was  conditioned  that  he 
would  pay  such  decree  if  affirmed:  Held,  that  the  obligors  in  the  appeal 
bond  were  estopped  from  denying  the  recitals  in  the  same,  or  showing 
that  the  decree  was  in  rem,  and  that  in  case  of  an  affirmance  the  obligors 
were  bound  to  pay  the  decree  or  be  liable  to  the  penalty  of  the  bond. 

5.  Same — good,  if  not  in  statutory  form.  Where  an  appeal  bond  is  not 
in  the  exact  form  prescribed  by  statute,  it  will  nevertheless  be  obligatory 
on  those  executing  it,  as  a  voluntary  bond.  In  such  a  case  the  delay  of 
the  proceedings,  and  having  the  same  reviewed,  will  furnish  a  sufficient 
consideration  for  the  undertaking. 

6.  Payment — of  costs — whether  giving  note  for,  is.  A  party  who  was 
bound  by  his  appeal  bond  to  pay  the  costs  of  the  cause  in  the  circuit 
court,  gave  his  promissory  note  to  the  circuit  clerk  for  the  same,  and  this 
was  insisted  on  as  a  payment:  Held,  that  it  was  no  payment,  as  the  clerk 
had  no  right  to  take  a  note  for  an}r  of  the  costs  except  his  own. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  debt,  by  August  H.  George  against 
Jacob  Bischoff  and  others,  upon  an  appeal  bond  wherein 
Bischoff  was  principal. 

Mr.  Wm.  Winkelman,  for  the  plaintiff  in  error. 

Mr.  Nathaniel  Niles,  and  Mr.  James  M.  Dill,  for  the 
defendants  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt  on  an  appeal  bond.  The  bond 
was  for  the  penal  sum  of  $300,  and  was  subject  to  a  certain 
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condition  therein  written,  which  recites  that  plaintiff  in  error 
recovered  a  decree  in  the  circuit  court  of  St.  Clair  county, 
in  a  proceeding  wherein  he  was  complainant  and  Catha- 
rina  Schaefler  and  ten  others,  of  whom  defendant  in  error, 
Jacob  Bischoff,  was  one,  for  the  sum  of  $1135.45,  from  which 
decree  Bischoff  prayed  and  obtained  an  appeal  to  the  Supreme 
Court,  upon  the  usual  condition  he  should  prosecute  his  ap- 
peal with  effect,  and  pay  the  amount  of  the  judgment,  costs, 
interest  and  damages  rendered  and  to  be  rendered  against 
him  in  ca-ce  the  decree  should  be  affirmed. 

It  is  averred  in  the  declaration,  the  decree  of  the  circuit 
court  was  affirmed  in  the  Supreme  Court,  with  damages,  and 
the  breaches  assigned  in  the  first  count  are,  Bischoff  did  not 
prosecute  his  appeal  with  effect,  but  permitted  it  to  be  dis- 
missed for  want  of  prosecution,  and  did  not  pay  the  costs  in 
that  court  nor  the  costs  of  the  suit  in  the  circuit  court.  And 
the  breaches  in  the  second  count  are  the  same,  with  an  addi- 
tional one  :  he  did  not  pay  the  decree  so  affirmed,  or  any  part 
thereof,  according  to  the  tenor  and  effect  of  the  bond. 
Defendants  filed  the  plea  of  non  est  factum,  and  five  special 
pleas,  to  four  of  which,  viz:  the  second,  fourth,  fifth  and  sixth, 
a  demurrer  was  sustained.  Before  the  demurrer  was  argued, 
the  plea  of  non  est  factum  was  withdrawn,  and  it  is  now  in- 
sisted the  demurrer  should  be  carried  back  to  the  declaration. 
This  can  not  be  done.  The  record  shows  defendants  asked 
and  obtained  leave  to  withdraw  the  several  pleas  to  which  the 
demurrer  had  been  sustained.  This  would  necessarily  with- 
draw the  demurrer  also,  and  the  defects  suggested  in  the 
declaration  can  not  be  considered. 

It  is  averred  in  the  third  plea  of  the  original  series,  de- 
fendants have  paid  all  costs  and  damages  adjudged  against 
Bischoff  in  the  Supreme  Court,  and  all  the  costs  in  the  circuit 
court,  and  in  the  additional  plea  filed,  that  they  have  paid 
and  satisfied,  according  to  the  tenor  and  effect  of  the  bond,  the 
judgment  (decree)  in  the  first  count,  and  the  decree  in  the 
second  count  of  the  declaration,  and  all  costs,  interest  and 
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damages  adjudged  against  him  by  the  Supreme  Court,  and 
the  costs  of  the  circuit  court. 

Neither  plea,  upon  which  issue  was  joined  in  fact,  answers 
the  whole  declaration,  and  a  default  might  have  been  taken 
if  asked  for  at  the  proper  time.  Certainly,  as  to  the  breach 
assigned,  the  appeal  had  not  been  prosecuted  with  effect.  It 
must  be  conceded  there  has  been  a  technical  breach  of  the 
conditions  of  the  bond,  in  the  failure  to  prosecute  the  appeal 
with  effect,  which  would  entitle  plaintiff  to  nominal  damages. 

It  is  admitted  the  judgment  for  the  costs  and  damages  ren- 
dered in  the  Supreme  Court  has  been  fully  paid  ;  but  there 
is  a  contest  as  to  the  costs  in  the  circuit  court.  There  is  no 
dispute  that  Bischoff,  by  the  conditions  of  the  bond,  was 
bound  to  pay  them,  but  he  insists  he  has  done  it  by  giving 
the  clerk  his  note.  This  is  not  payment.  The  clerk  has  no 
right,  except  so  far  as  his  own  costs  are  concerned,  to  take  a 
note  in  payment.  The  taking  of  the  note  was  no  discharge, 
and  indeed  no  satisfaction  has  ever  been  entered  on  the  rec- 
ord;  and  under  the  breaches  assigned,  plaintiff  was  entitled 
to  recover  his  costs  in  the  original  suit. 

The  principal  question  in  the  case  is,  whether  defendants 
were  bound  to  pay  the  amount  of  the  decree  from  which  the 
appeal  was  taken,  or  be  liable  to  the  penalty  named  in  the 
bond. 

It  is  urged  by  defendants,  the  decree  was  in  rem,  and  was 
not  to  be  performed  by  Bischoff;  and  as  the  master  in  chan- 
cery has  executed  the  decree  by  selling  the  property,  as 
directed,  he  and  his  surety  are  discharged  from  all  liability 
created  by  the  conditions  of  the  appeal  bond.  This  is  not,  in 
our  opinion,  the  true  construction.  The  bond,  as  set  out  in 
the  declaration,  distinctly  states  a  decree  had  been  rendered 
against  Bischoff,  from  which  he  had  prayed  an  appeal.  The 
object  he  had  in  view  was,  to  have  the  execution  of  the  decree 
suspended  until  the  cause  could  be  reviewed  in  the  Supreme 
Court,  and  the  bond  is  expressly  conditioned  for  the  payment 
of  the  judgment,  in  the  event  the  decree  should  be  affirmed. 
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Defendants  are  estopped,  by  the  recitals  in  the  bond,  to  deny 
what  they  solemnly  admit  to  be  true,  viz:  the  existence  of  a 
decree  against  Bischoff ;  and  the  legal  effect  of  the  engage- 
ment is,  to  pay  it,  in  case  it  shall  be  affirmed  on  appeal,  or  be 
liable  for  the  penalty  of  the  bond. 

Whether  the  bond  is  in  the  exact  form  prescribed  in  the 
statute,  is  immaterial.  It  is  a  voluntary  bond,  and  is  based 
on  the  valuable  consideration  of  having  the  cause  reviewed 
in  the  Supreme  Court,  and  of  delay  to  plaintiff  in  the  execu- 
tion of  his  decree,  and  is  therefore  obligatory  on  the  parties 
executing  it,  and  availing  of  the  benefits  conferred.  Smithy. 
Whitaker,  11  111.  417;  Arnott  v.  Friel,  50  111.  174. 

Under  the  construction  we  have  given  to  the  bond,  the 
instructions  given  for  the  defendants  were  erroneous,  and 
calculated  to  mislead  the  jury.  On  another  trial,  if  one  shall 
be  had  before  a  jury,  the  court  will  make  the  instructions 
conform  to  the  views  expressed  in  this  opinion. 

For  the  reasons  given,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


John  A.  Campbell  et  al. 

v. 
James  W.  Whitson  et  al. 

1.  Fraudulent  conveyance — valid  as  between  the  parties  and  primes 
in  estate  with  notice.  It  is  a  well  settled  and  familiar  doctrine,  that, 
although  voluntary  conveyances  are  or  may  be  void  as  to  existing  credit- 
ors,  yet  they  are  valid  and  effectual  as  between  the  parties,  and  also  as  to 
the  heirs  of  the  grantor  and  those  claiming  under  him  in  privity  of  estate, 
with  notice  of  the  fraud.  As  to  existing  creditors,  they  are  void  only  to 
the  extent  in  which  it  may  be  necessary  to  deal  with  the  conveyed  estate 
for  their  satisfaction. 

2.  Same — effect  of  as  to  a  subsequent  grantee.  A  conveyance  made  to 
defraud  creditors  is  valid  as  against  a  subsequent  grantee  who  takes  from 
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the  original  grantor  as  a  volunteer,  or  without  consideration.  A  subse- 
quent purchaser,  to  avoid  such  a  conveyance,  must  show  affirmatively 
that  he  purchased  bona  fide,  and  for  a  valuable  consideration. 

Writ  of  Error  to  the  Circuit  Court  of  Wayne  county; 
the  Hon.  James  M.  Pollock,  Judge,  presiding. 

Mr.  James  McCartney,  for  the  plaintiffs  in  error. 
Messrs.  Robinson  &  Boggs,  for  the  defendants  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  a  bill  in  equity,  brought  by  defendants  in  error, 
in  the  Wayne  circuit  court,  against  plaintiffs  in  error,  as  the 
widow  and  heirs  at  law  of  John  A.  Campbell,  deceased,  to  set 
aside  a  deed  as  a  cloud  upon  complainant's  title  to  certain 
described  lands,  alleged  to  have  been  executed  by  one  James 
Dagg,  under  whom  complainant  claims  title.  The  bill  alleges 
that,  in  1852,  said  Dagg  and  wife  conveyed  the  said  lands 
by  deed  in  fee  simple,  with  covenants  of  warranty,  to  com- 
plainant; "that  within  the  last  few  months  complainant  has 
ascertained  that  Dagg,  in  1848,  conveyed  the  said  lands  to 
John  A.  Campbell,  which  deed  is  upon  record,  but  complain- 
ant avers  that  said  deed  was  made  by  Dagg  to  Campbell  for 
the  purpose  of  avoiding  judgments  which  had  been,  or  which 
he  feared  would  be,  recovered  against  him  ;  and  said  Campbell 
never  paid  any  sum  whatever  for  said  land,  but  simply  held 
the  title  for  Dagg  for  the  purpose  aforesaid;  that  about  Jon- 
nary,  1852,  said  Dagg,  having  relieved  himself  of  the  judg- 
ments or  claims  aforesaid,  obtained  from  Campbell  a  return 
of  the  deed  which  Dagg  had  made  to  Campbell,  the  parties 
supposing  that  thereby  Dagg  was  reinvested  with  title  to  the 
land;  that  Campbell  never  had  possession,  and  complainant 
had  no  actual  knowledge  of  the  deed  to  Campbell  until  he 
had  owned  the  land  for  about  twenty-two  years;  that  he  was 

not  a  party  to  anv  wrongful  act  of  Dagg." 
16— 68th  III. 
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There  is  no  allegation  that  complainant  purchased  bona  fide 
and  for  a  valuation  consideration,  or  at  what  time  in  the  year 
1852  the  deed  was  made  to  him,  or  at  what  time  in  the  year 
1848  the  deed  to  Campbell  was  made,  or  when  it  was  recorded ; 
but  it  is  alleged  that  about  January,  1852,  Dagg  relieved  him- 
self from  the  judgments  and  claims  aforesaid. 

There  was  an  answer  filed  by  guardian  ad  litem  for  minor 
defendants,  and  a  demurrer  to  the  bill  by  adult  defendants, 
which  the  court  overruled,  and  answers  were  filed  by  them 
denying  the  material  allegations  of  the  bill.  The  cause  was 
heard  upon  pleadings  and  proofs,  and  a  decree  passed  setting 
aside  the  deed  from  Dagg  to  Campbell  as  having  been  made 
to  defraud  the  creditors  of  the  former.  The  defendants  bring 
the  case  to  this  court  by  writ  of  error. 

The  first  question  to  be  considered  is,  whether  this  bill 
should  not  have  been  dismissed  for  want  of  equity  on  the 
face  of  it. 

The  complainant,  by  his  bill,  occupies  the  position  of  a 
mere  volunteer,  thereby  seeking  to  set  aside  a  former  deed 
made  by  his  grantor  to  a  third  person  for  the  purpose  of 
defrauding  creditors,  after  the  creditors  had  all  been  satisfied. 

It  is  well  settled  and  familiar  doctrine,  that,  although 
voluntary  conveyances  are  or  may  be  void,  as  to  existing  cred- 
itors, yet  they  are  valid  and  effectual  as  between  the  parties, 
and  can  not  be  set  aside  by  the  grantor  if  he  should  become 
dissatisfied  with  the  transaction ;  the  law  regards  it  as  his 
own  folly  to  have  made  such  a  conveyance,  and  leaves  him  to 
bear  the  consequences  without  means  of  redress.  "They  are," 
says  Story,  "not  only  valid  as  to  the  grantor,  but  also  as  to 
his  heirs  and  all  other  persons  claiming  under  him  in  privity 
of  estate  with  notice  of  the  fraud.  A  conveyance  of  this 
sort  (it  has  been  said  with  great  truth  and  force,)  is  void  only 
as  against  creditors,  and  then  only  to  the  extent  in  which  it 
may  be  necessary  to  deal  with  the  conveyed  estate  for  their 
satisfaction.  To  this  extent,  and  to  this  only,  it  is  treated  as 
if  it  had  not  been  made.     To  every  other  purpose  it  is  good. 
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Satisfy  the  creditors,  and  the  conveyance  stands."  1  Story's 
Eq.  Jur.  sec.  371,  and  cases  cited  in  notes ;  Miller  v.  MarcMe, 
21  111.  152. 

It  being  the  established  rule  that  a  voluntary  conveyance 
to  defraud  creditors  is  valid  and  effectual  as  to  the  grantor, 
his  heirs  and  all  other  persons  claiming  under  him  in  privity 
of  estate  chargeable  with  notice  of  the  fraud,  the  conclusion 
is  clear  and  irresistible  that  the  grantor  can  not,  by  a  mere 
voluntary  subsequent  conveyance,  clothe  his  grantee  with 
rights  which  the  policy  of  the  law  denies  to- such  grantor  him- 
self. There  must  be  something  to  take  the  transaction  out 
of  the  category  in  which  the  fraudulent  grantor  has  placed 
it,  something  which  raises  new  and  superior  equities,  such  as 
a  bona  fide  purchase  for  a  valuable  consideration. 

The  second  section  of  the  Statute  of  Frauds  and  Perjuries 
is  a  substantial  copy  of  the  act  of  13  Eliz.  Ch.  5,  and  of  27 
Eliz.  Ch.  4,  and  they  are  but  in  affirmance  of  the  common 
law  as  it  really  was  at  and  prior  to  the  passage  of  those  acts. 
Miller  v.  MarcMe,  21  111.  153,  above  cited. 

By  the  27th  Eliz.  Ch.  4,  all  conveyances,  etc.,  of  any  here- 
ditaments for  the  intent  and  of  purpose  to  defraud  and  deceive 
purchasers,  are  made  void  as  against  them.  But,  to  take 
advantage  of  this  statute,  a  person  must  have  purchased  bona 
fide,  and  for  a  valuable  consideration.  2  Sug.  on  Vend,  and 
Pur.  713,  and  cases  in  notes. 

In  speaking  of  this  subject,  Story  says:  "But  then,  in 
cases  between  different  volunteers,  a  court  of  equity  will  gen- 
erally not  interfere,  but  will  leave  the  parties  where  it  finds 
them,  as  to  title.  It  will  not  aid  one  against  another;  neither 
will  it  enforce  a  voluntary  contract."  1  Story  Eq.  Jur.  sec. 
433;  Sexton  v.  Wheaton;  Salmon  v.  Bennett,  1  Am.  Lead. 
Cases,  61. 

We  are  of  opinion,  therefore,  that  the  bill  is  insufficient 
upon  its  face,  and  the  decree  of  the  court  below  should  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 
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Sarah  J.  Hale  et  al. 

v. 

William  H.  Morgan  et  al. 

Mortgage — release  of— obtained  under  promise  to  pay.  Where  a  release 
of  a  mortgage  was  executed  by  the  mortgagee,  and  sent  to  an  agent  to  be 
delivered  on  payment  of  the  balance  due  on  the  mortgage,  and  a  subse- 
quent purchaser  procured  the  same  upon  his  promise  to  pay  the  sum  due, 
in  a  few  weeks,  which  he  neglected  to  do:  Held,  on  bill  to  foreclose  the 
mortgage,  that  the  release  was  inoperative  and  could  not  take  effect  until 
the  mortgage  debt  was  paid. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  Richard. S.  Canby,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  Sarah  J.  Hale,  John  M. 
Hale  and  ¥m.  W.  Hale,  executors  of  the  last  will  of  Reuben 
C.  Hale,  deceased,  against  William  H.  Morgan,  William  H. 
Hanna  and  Harriet  B.  Weed,  to  foreclose  a  mortgage  given 
by  Morgan  to  Reuben  C.  Hale  in  his  lifetime.  The  facts 
appear  in  the  opinion. 

Messrs.  Cope  &  Boyles,  and  Messrs.  Chesley  &  Hagle, 
for  the  plaintiffs  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  suit  in  equity  for  the  foreclosure  of  a  mortgage 
executed  by  Morgan,  December  20,  1859,  to  secure  the  pay- 
ment of  two  promissory  notes  of  the  same  date,  for  $235  each, 
payable  in  one  and  two  years,  respectively.  Hanna  and  Weed 
were  made  parties,  the  former  as  a  subsequent  purchaser,  and 
the  latter  as  a  subsequent  mortgagee  of  the  mortgaged  prem- 
ises. 

The  court  below,  on  final  hearing,  dismissed  the  bill. 

The  only  defense  set  up  was,  that  of  a  release  of  the  mort- 
gaged premises  -executed  by  the  complainants  to  Morgan  on 
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the  28th   of  October,  1869,  which  was  at  a  time  subsequent 
both  to  the  purchase  by  Hanna  and  the  mortgage  to  Weed. 

The  proof  shows  very  satisfactorily  that  the  supposed  re- 
lease was  executed  by  the  complainants  and  sent  to  their 
agent  to  be  delivered  to  Hanna  upon  payment  of  the  balance 
which  was  remaining  due  of  the  mortgage  debt;  that  Hanna 
afterwards  obtained  the  possession  of  the  release  from  the 
agent  on  the  promise  of  the  former  to  pay  said  balance  in  a 
few  weeks,  but  that  he  has  never  paid  any  part  thereof,  and 
it  still  remains  due  and  unpaid. 

It  sufficiently  appears,  from  the  evidence,  that  the  release 
set  up  is  not  an  operative  one,  and  will  not  have  effect  until 
the  mortgage  debt  is  satisfied. 

Instead  of  dismissing  the  bill,  the  court  should  have  ren- 
dered a  decree  of  foreclosure  for  the  satisfaction  of  the  unpaid 
portion  of  the  mortgage  debt. 

The  decree  is  reversed,  and  the  cause  remanded  for  further 
proceedings  in  conformity  herewith. 

Decree  reversed. 


William  H.  Stevens 
v. 
David  W.  Allman  et  al. 

Costs — on  petition  for  survey  under  act  of  1869.  In  a  proceeding  under 
the  act  of  March  25,  1869,  for  the  permanent  survey  of  lands,  the  costs  and 
expenses  of  the  suit  and  surveys  must  be  apportioned  among  all  the  par- 
ties,  according  to  their  several  interests,  and  it  is  error  to  require  one  of 
them  to  pay  all  the  costs  of  a  particular  survey. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  was  a  petition,  filed  by  William  H.  Stevens  against 
David  W.  Allman,  Henry  Winter  and  Samuel  Grunendyke, 
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for  the  appointment  of  a  commission  of  three   surveyors,  to 
settle  certain  disputed  lines  dividing  their  lands. 

Mr.  B.  B.  Smith,  for  the  appellant. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

This  was  a  proceeding  to  establish  the  corners  and  bound- 
ary lines  between  certain  land  owners,  under  the  act  of  March 
25,  1869. 

It  appears  from  the  record,  that  the  report  of  the  commis- 
sioners first  appointed  by  the  circuit  court  was  excepted  to 
by  appellant,  and  Allman,  one  of  the  appellees  ;  that  the  ex- 
ceptions were  sustained,  a  re-survey  ordered,  and  new  com- 
missioners appointed  for  that  purpose.  These  commissioners 
made  a  report,  which  was  confirmed,  and  upon  confirmation 
of  their  report  the  circuit  court  ordered  that  appellant  and 
Allman  pay,  each  one-half  the  costs  of  the  first  survey,  and 
that  appellant  pay  all  of  the  costs  of  the  last  survey. 

This  appeal  is  prosecuted  for  the  sole  purpose  of  reversing 
that  order. 

The  fourth  section  of  the  act  under  which  the  proceedings 
were  had,  (Laws  of  1869,  p.  249,)  provides  that  "the  expenses 
and  costs  of  the  surveys  and  suit  shall  be  apportioned  among 
all  the  parties,  according  to  their  respective  interests." 

We  perceive  no  reason  why  the  letter  of  the  statute  should 
not  be  adhered  to.  The  mode  of  apportionment  is  clearly 
expressed,  and  it  seems  to  be  entirely  equitable. 

The  order  of  the  circuit  court,  in  relation  to  the  payment 
of  costs,  is  reversed,  and  the  cause  remanded,  with  directions 
to  that  court  to  apportion  the  costs  among  all  the  parties, 
according  to  their  respective  interests. 

Judgment  reversed. 
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Maetha  J.  Adkintson 

V. 

David  Tannee. 

1.  Specific  performance— parol  contract  for  sale  of  land.  Where  the 
weight  of  the  evidence  showed  a  verbal  contract  for  the  sale  of  forty  acres 
of  land  some  nine  years  before  the  filing  of  the  bill,  and  the  payment  in 
full  of  the  price  in  a  horse,  and  the  taking  of  possession  by  the  purchaser, 
the  making  of  improvements  on  the  land,  and  the  continuance  of  such 
possession  for  several  years,  when  the  vendor,  finding  the  premises  unoc- 
cupied, resumed  possession  and  refused  to  convey,  it  was  held,  that  the 
purchaser  was  entitled  to  a  specific  performance  of  the  contract,  the  Stat- 
ute of  Frauds  not  being  pleaded. 

2.  Same — evidence  to  defeat.  On  bill  for  specific  performance  of  a  ver- 
bal contract  for  the  sale  of  land,  proof  on  the  part  of  the  vendor  that  he 
had  verbally  sold  the  land  to  the  deceased  husband  of  the  complainant  in 
his  lifetime,  was  regarded  as  not  material  to  the  issue,  the  question  being 
whether  he  had  sold  to  the  complainant.  The  equities  of  the  heirs  of  the 
deceased  party  could  be  settled  in  another  suit. 

Writ  of  Error  to  the  Circuit  Court  of  Saline  county; 
the  Hon.  Andrew  D.  Duff,  Judge,  presiding. 

Messrs.  Davis  &  Harris,  for  the  plaintiff  in  error. 

Mr.  Edward  V.  Pierce,  for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  by  the  plaintiff  against 
the  defendant,  to  enforce  the  specific  performance  of  a  verbal 
contract  to  convey  the  north-west  quarter  of  the  north-east 
quarter  of  section  9,  township  10  south,  range  5  east. 

The  bill  alleges  that,  in  March,  1865,  complainant  bought 
the  land  of  defendant  and  paid  him  the  full  amount  of  the 
purchase  money  ;  that  she  took  possession,  made  improve- 
ments, and  held  the  possession  of  the  land  for  two  years, 
when  the  defendant  unlawfully  took  possession  and  refuses 
to  convey. 
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The  answer  of  defendant  is  a  denial  of  the  allegations  of  the 
bill.    The  Statute  of  Frauds  is  not  pleaded  or  relied  upon. 

The  only  question  to  be  determined  in  this  court  is,  does 
the  proof,  as  shown  by  the  record,  entitle  complainant  to  a 
decree  for  specific  performance  ? 

The  complainant  testifies  that  she  bought  the  land  of  the 
defendant  about  nine  years  ag;o,  which  would  be  in  the  year 

ml  O  /  J 

1863,  and  that  she  gave  him  a  horse  worth  $100,  in  full  pay- 
ment; that  she  took  possession  and  rented  the  land  for  three 
years,  when,  the  house  being  vacant,  the  defendant  put  a  ten- 
ant in  the  house  and  has  had  possession  since;  that  she  had 
several  conversations  with  the  defendant  about  making  her  a 
title  to  the  land,  and  he  always  appeared  willing  to  do  so 
until  the  last  conversation,  when  he  said  it  was  all  the  land 
that  had  timber  on  it,  and  declined  to  make  a  deed. 

She  proves  by  J.  Y.  Vinson  that  he  heard  the  defendant 
say,  if  complainant  would  give  him  the  horse  he  would  make 
her  a  title  to  the  land  ;  that  she  gave  defendant  the  horse  and 
he  sold  him  for  $100,  which  the  horse  was  worth. 

J.  W.  Adkinson  testifies  that  he  has  heard  defendant  call 
the  land  complainant's;  that  defendant  told  him  twice  he 
would  make  her  a  deed  ;  that  witness  rented  the  land  two 
years  for  the  complainant  and  received  the  rent;  that  defend- 
ant now  has  possession  of  the  land ;  has  had  it  about  three 
years. 

The  defendant  testifies  that  he  never  sold  complainant  a 
foot  of  land  in  his  life;  that,  in  1862  or  1863,  he  sold  this 
land  to  Wood  Vinson  for  $250;  that  Vinson  died  in  two  or 
three  years,  leaving  his  widow,  Martha  J.  (now  Martha  J. 
Adkinson)  complainant.  He  admits  that  complainant  let  him 
have  the  horse  ;  says  he  told  her  if  she  would  give  him  the 
horse  and  redeem  the  land  from  under  the  mortgage,  he 
would  give  the  land  to  her  son,  a  boy  four  or  five  years  old. 

William  R.  Tanner  testifies  that  David  Tanner  sold  the 
land  to  Wood  Vinson  for  $250. 
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Stephen  Tanner  testifies  that  David  Tanner  sold  land  to 
Wood  Vinson  for  $250  ;  that  Vinson  told  him  he  had  not 
paid  for  the  land,  but  intended  to. 

The  complainant  is  substantially  corroborated  by  two  wit- 
nesses. That  the  defendant  secured  the  horse  which  complain- 
ant and  one  witness  swear  was  to  pay  for  the  land,  there  can 
be  no  doubt.  He,  himself,  admits  in  his  evidence  that  he 
secured  the  horse,  and  that  he  told  complainant  if  she  would 
pay  off  the  mortgage  on  the  land  he  would  deed  it  to  her  son. 
The  defendant  swears  he  did  not  sell  complainant  the  land, 
but  he  seems  to  stand  alone  on  that  point.  The  defendant 
swears,  and  also  proves  by  two  witnesses,  that  he  sold  the  land 
to  Wood  Vinson,  the  former  husband  of  complainant,  but 
that  is  not  the  question  at  issue.  It  does  not  seem  to  be  ma- 
terial, in  this  case,  what  contract  he  had  with  Wood  Vinson, 
or  how  many.  The  point  is,  did  he  sell  the  land  to  complain- 
ant, and  did  she  take  possession,  make  improvements  and  pay 
for  the  land  ?  If  there  are  equities  existing  between  the 
minor  son  of  complainant  and  herself,  and  the  defendant, 
growing  out  of  defendant  agreeing  to  convey  to  the  son,  or  out 
of  the  contract  between  the  defendant  and  Vinson,  if  there 
was  any  such  contract,  they  can  all  be  settled  in  a  proper  suit 
in  favor  of  the  son.  In  this  case,  we  only  have  to  deal  with 
the  complainant  and  defendant. 

Taking  the  whole  evidence  together,  we  are  of  opinion  that 
complainant  was  entitled  to  a  decree  requiring  the  defendant 
to  convey  the  land  to  her. 

The  decree  will  be  reversed  and  cause  remanded. 

Decree  reversed. 
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Thomas  E.  Allen 

V. 

Ozem  B.  Nichols,  Je. 

1.  Evidence — where  no  objection  is  made  below,  no  error  can  be  assigned 
for  its  admission.  Where  evidence  is  received,  or  a  witness  is  examined 
without  objection  to  his  competency,  this  court  will  presume  that  all 
grounds  of  exception  were  waived,  and  the  party  can  not  object  in  this 
court  for  the  first  time. 

2.  Justice's  court — right  of  recovery  not  affected  by  the  form  of  action 
named  by  the  justice.  As  there  are  no  written  pleadings  in  justices'  courts, 
if  the  plaintiff  proves  any  ground  for  a  recovery,  he  will  be  entitled  to  a 
judgment,  if  the  justice  had  jurisdiction  of  the  subject  matter,  and  this 
without  regard  to  the  form  of  action  named  by  the  justice.  And  the 
same  rule  applies  on  the  trial  of  the  cause  by  the  circuit  court  on  appeal. 

3.  Thus,  where  it  appeared  that  a  deceased  party  in  his  life-time  had 
bought,  a  wagon  of  the  defendant,  and  had  paid  only  $10  on  the  price, 
and  the  defendant,  after  his  death,  took  possession  of  the  same,  and 
refused  to  give  it  up  on  demand,  on  suit  by  the  administrator,  originally 
commenced  before  a  justice  of  the  peace,  who  named  the  action  trover, 
the  plaintiff  obtained  a  verdict  and  judgment  for  $10,  the  proof  showing 
the  wagon  to  be  worth  at  least  $35:  Held,  that  the  verdict  could  be  sus- 
tained, as  the  justice  had  jurisdiction  of  an  action  of  debt  or  assumpsit. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  G.  Van  Hoorebeke,  for  the  plaintiff  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  from  this  record  that  defendant  in  error,  as 
administrator  of  the  estate  of  Hiram  Allen,  deceased,  brought 
an  action  of  trover  before  a  justice  of  the  peace  in  Clinton 
county,  against  plaintiff  in  error,  to  recover  a  wagon  claimed 
to  have  belonged  to  deceased  in  his  life-time.  A  demand 
and  refusal  were  proved,  and,  on  a  trial  before  the  justice, 
plaintiff  below  recovered  a  judgment  for  $40.  An  appeal 
was  prosecuted  to  the  circuit  court,  where  a  trial  was  had 
before  a  jury,  who  found  a  verdict  in  favor  of  plaintiff  for 
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$10,  and  the  court,  after  overruling  a  motion  for  a  new  trial, 
rendered  a  judgment  on  the  verdict,  from  which  this  writ 
of  error  is  prosecuted  by  defendant. 

On  the  trial  in  the  circuit  court,  it  appeared  that  the  wagon 
was  in  the  possession  of  deceased  at  the  time  of  his  death,  and 
that  plaintiff  in  error  took  it  into  possession,  and  the  admin- 
istrator brought  this  action.  On  the  trial  in  the  circuit  court, 
the  widow  was  introduced  as  a  witness  on  behalf  of  the  plain- 
tiff, and  testified  in  the  cause,  which  is  assigned  as  error.  On 
a  careful  examination  of  the  record,  we  fail  to  find  that  this 
testimony  was  objected  to  by  plaintiff  in  error.  In  the 
absence  of  an  exception  appearing  in  the  record,  as  has  been 
held  in  numerous  cases  in  this  court,  the  objection  can  not  be 
raised  and  discussed  for  the  first  time  on  error.  Where  evi- 
dence is  received  or  a  witness  admitted  without  objection,  we 
must  presume  that  all  grounds  of  exception  are  waived,  and 
having  been  waived,  the  party  can  not  afterwards  object.  As 
the  question  is  not  presented  by  the  record,  we  do  not  deter- 
mine whether  the  widow  of  intestate  was  a  competent  witness. 

It  is  next  urged  that  the  court  erred  in  giving  for  defend- 
ant in  error  this  instruction  : 

"  If  you  believe  from  the  evidence  that  the  wagon  belonged 
to  deceased  at  time  of  his  death,  your  verdict  will  be,  guilty, 
and  assess  the  damage  at  whatever  the  proof  shows  the  wagon 
worth  when  taken  by  plaintiff  in  error.  But  if  you  believe 
from  the  proof  the  wagon  belonged  to  plaintiff  in  error,  your 
verdict  will  be,  not  guilty,  and  that  if  the  jury  believed  that 
Hiram  Allen  was  to  pay  for  the  wagon  at  a  future  time,  you 
should  find  for  plaintiff.'" 

Although  this  instruction  may  have  been  inaccurate,  still  it 
manifestly  did  not  mislead  the  jury.  There  was  not  sufficient 
evidence  of  ownership  by  deceased  upon  which  to  base  this 
instruction.  But  had  the  jury  found  that  he  was  the  owner 
of  the  wagon,  they  would  doubtless  have  found  a  verdict  for 
$35  or  $40,  as  the  evidence  clearly  showed  the  wagon  to  have 
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been  worth  one  or  the  other  of  these  sums,  and  there  was  no 
evidence  that  it  was  worth  the  sum  found  by  the  verdict. 

On  the  other  hand,  it  is  manifest  that  the  jury  found  that 
sum  on  the  evidence  of  the  widow  that  her  husband  had  fur- 
nished $10  in  money  towards  paying  for  the  wagon,  and  we 
think  they  were  warranted  in  arriving  at  that  conclusion. 
Can  such  a  judgment  be  sustained?  In  a  justice's  court 
there  are  no  pleadings,  and  it  has  been  held  by  this  court, 
that  the  plaintiff  is  not  required  even  to  file  an  account  in  a 
suit  before  a  justice  of  the  peace;  and  on  bringing  an  action 
in  that  court,  if  the  plaintiff  proves  any  grounds  of  a  recov- 
ery he  is  entitled  to  a  judgment,  if  the  justice  of  the  peace 
has  jurisdiction  of  the  subject  matter.  The  fact  that  the 
justice  of  the  peace  names  the  action  one  thing  when  it  is 
another,  can  not  prejudice  the  rights  of  the  plaintiff. 

In  this  case  an  action  of  debt  or  assumpsit  would  lie  for 
the  recovery  of  the  money  loaned  by  deceased  to  plaintiff  in 
error,  an.d  the  justice  of  the  peace  had  jurisdiction  in  both  of 
these  actions  to  a  much  larger  amount. 

Inasmuch  as  the  evidence  sustains  the  verdict,  the  judgment 
of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


Feajstcis  Layalle 

V. 

The  People  ex  reL  John  Teottier. 


1.  Quo  warranto — what  the  commencement  of  proceeding  by.  The  filing 
of  an  information,  in  the  nature  of  a  quo  warranto,  without  notice  or  leave, 
will  not  be  regarded  as  the  commencement  of  the  suit.  It  will  not  be 
considered  as  commenced  until  leave  of  the  court  is  obtained  to  file  the 
information. 

2.  Same — of  the  summons.  The  Practice  act  requires  that  the  first  pro- 
cess in  all  actions  in  courts  of  record  shall  be  a  summons,  except  when 
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special  bail  is  required,  which  shall  be  returnable  to  the  first  clay  of  the 
next  term  of  court,  unless  ten  days  shall  not  intervene,  in  which  case  it 
shall  be  returnable  to  the  first  day  of  the  succeeding  term.  The  practice 
in  quo  warranto,  in  this  respect,  is  the  same  as  in  civil  cases,  and  the  de- 
fendant is  entitled  to  be  summoned  ten  days  prior  to  the  first  day  of  the 
term  to  which  the  writ  is  returnable. 

3.  Same — process  and  service  to  authorize  default.  Where  leave  was 
granted  to  file  an  information,  in  the  nature  of  a  quo  warranto,  during 
term  time,  and  a  summons  ordered  to  be  issued,  returnable  to  the  same 
term,  it  was  held,  that  a  default  taken  upon  the  service  of  such  summons 
was  irregular  and  erroneous. 

4.  Same — sufficiency  of  information.  An  information,  in  the  nature  of 
a  quo  warranto,  which  charged  that  the  defendant  "is  unlawfully  executing 
the  duties  and  exercising  the  powers  of  supervisor  of  the  village  of  Caho- 
kia,  etc.,  and  that  he  hath  since,  etc.,  unlawfully  executed  the  duties  and 
exercised  the  powers  of  supervisor,  etc.,  and  received  and  enjo}red  the 
emoluments  thereof,"  was  held  entirely  too  indefinite  and  general,  as  it 
failed  to  charge  the  defendant  with  intruding  into  or  usurping  the  office, 
or  specify  in  what  way  he  unlawfully  executed  the  duties  and  exercised 
the  powers  of  the  office. 

5.  The  same  certainty  that  is  required  in  an  indictment  is  necessary  in 
an  information  in  the  nature  of  a  quo  warranto,  and  therefore  all  the  ma- 
terial facts  constituting  the  offense  must  be  precisely  alleged,  and  not  by 
way  of  argument  or  recital. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

Mr.  M.  Millard,  for  the  appellant.  y 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  was  a  proceeding,  in  the  nature  of  a  quo  warranto, 
against  the  appellant,  as  supervisor  of  the  village  of  Cahokia, 
in  the  county  of  St.  Clair. 

It  appears,  from  the  record,  that  the  information  was  filed 
in  the  office  of  the  clerk  of  the  circuit  court  of  St.  Clair 
county,  on  the  18th  day  of  March,  1872,  while  the  circuit 
court  was  in  session ;  that  the  case  was  then  docketed,  and 
continued  until  the  August  term  of  the  court.     At  the  August 
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term  it  was  continued  until  the  October  term,  and  at  that 
term  it  was  continued  until  the  March  term,  1873. 

On  the  21st  day  of  March,  1873,  being  one  of  the  days  of 
the  March  term,  the  State's  Attorney  asked  and  obtained 
the  leave  of  the  court  to  file  the  information  j  and  the  court 
then  ordered  that  a  summons  issue  to  the  appellant,  return- 
able on  the  31st  day  of  March,  1873.  The  summons  was 
served  on  the  appellant  on  the  26th  day  of  March.  On  the 
third  Monday  of  the  term,  being  the  return  day  of  the  sum- 
mons, the  court  ordered  the  appellant  to  answer  by  the  fourth 
Monday  of  the  term.  On  the  fourth  Monday  of  the  term, 
appellant  having  made  no  answer,  judgment  was  rendered 
against  him  by  default. 

It  does  not  appear  that  any  notice  or  summons  was  served 
upon  appellant  prior  to  the  time  that  the  State's  Attorney 
obtained  the  leave  of  the  court  to  file  the  information. 

Numerous  objections  are  urged  against  this  record,  but  we 
do  not  deem  it  important  to  notice  but  two  of  them. 

We  do  not  think  the  mere  filing  of  the  information  in  the 
office  of  the  clerk,  and  having  the  case  docketed  and  contin- 
ued from  term  to  term,  without  previous  notice  to  the  appel- 
lant, and  without  having  obtained  the  leave  of  the  court  to 
file  the  information,  can,  in  any  correct  sense,  be  regarded  as 
the  commencement  of  the  suit.  We  are  not  aware  of  any  law 
which  authorized  the  suit  to  be  thus  commenced.  We  do  not 
consider  that  the  suit  was  commenced  until  the  21st  day  of 
March,  1873,  when  the  court  granted  leave  to  file  the  infor- 
mation, and  ordered  the  summons  to  be  issued.  When  this 
was  done  the  present  Practice  act  was  in  force,  which  requires, 
by  section  one,  that  the  first  process,  in  all  actions  in  courts 
of  record  in  this  State,  except  in  actions  where  special  bail 
shall  be  required,  shall  be  a  summons,  which  shall  be  return- 
able to  the  first  day  of  the  next  term  of  the  court,  unless  ten 
days  shall  not  intervene,  in  which  case  it  shall  be  returnable 
to  the  first  day  of  the  succeeding  term,  and  provides,  by  sec- 
tion ten,  that  it  shall  not  be  necessary,  hereafter,  in  any  action 
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of  mandamus  or  quo  warranto,  to  set  out  the  cause  of  action 
in  the  writ,  but  it  shall  be  sufficient  to  summon  the  defend- 
ant in  a  summons  in  the  usual  form,  commanding  the  defend- 
ant to  appear  and  answer  the. plaintiff  in  an  action  of  man- 
damus or  quo  warranto,  as  the  case  may  be;  and  the  issue  shall 
be  made  up  by  answering,  pleading  or  demurring  to  the 
petition,  as  in  other  cases.  We  think  the  only  reasonable 
construction  that  can  be  placed  upon  these  sections  is,  that 
proceedings  by  mandamus,  and  in  the  nature  of  quo  warranto, 
are  to  be  commenced  in  the  same  way  as  civil  actions  are, 
and  that  the  defendant  is  entitled  to  be  summoned  ten  days 
prior  to  the  first  day  of  the  term  to  which  the  writ  is  return- 
able, as  in  civil  cases.  In  this  view  of  the  law,  the  judgment 
by  default  against  the  appellant  was  erroneous. 

The  information  filed,  charges  that  the  appellant  "is  unlaw- 
fully executing  the  duties  and  exercising  the  powers  of  super- 
visor of  the  village  of  Cahokia,  in  St.  Clair  county,  and  that 
he  hath,  since  the  first  day  of  March,  1870,  unlawfully  exe- 
cuted the  duties  and  exercised  the  powers  of  supervisor  of 
the  village  of  Cahokia,  and  received  and  enjoyed  the  emolu- 
ments thereof.''  This  is  entirely  too  indefinite  and  general. 
The  office  is  not  one  created  by  a  general  law,  applicable  to 
all  the  villages  of  the  State.  It  is  local,  and  peculiar  to  the 
village  of  Cahokia.  We  have  been  unable  to  find  any  statute 
which  charges  the  courts  of  the  State  with  judicial  knowledge 
of  the  existence  and  duties  of  this  office.  But,  even  if  the 
courts  were  bound  to  judicially  take  notice  of  these  facts,  the 
information  neither  charges  the  appellant  with  intruding  into 
or  usurping  the  office,  nor  specifies  in  what  way  he  "unlawfully 
executed  the  duties  and  exercised  the  powers"  of  the  office. 

Hawkins  says,  2  Pleas  of  the  Crown,  357,  sec.  4:  "An  in- 
formation differs  from  an  indictment  in  little  more  than  this, 
that  the  one  is  found  by  the  oaths  of  twelve  men,  and  the 
other  is  not  so  found,  but  is  only  the  allegation  of  the  officer 
who  exhibits  it.  Whatsoever  certainty  is  requisite  in  an 
indict  me  nt,  the  same  at  least  is  necessarv  also  in  an  informa- 
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tion,  and  consequently,  as  all  the  material  parts  of  the  crime 
must  be  precisely  found  in  the  one,  so  must  they  be  precisely 
alleged  in  the  other,  and  not  by  way  of  argument  or  recital.1* 
See,  also,  Donnelly  v.  The  People,  11  111.  552  :  People  ex  vel.  etc. 
v.  Ridgely,  21  111.  66. 

For  the  reasons  given,  the  judgment  of  the  court  below  is 
reversed. 

Judgment  reversed. 


Rebecca  Thompson 

V. 

Joshua  Shoemaker. 

1.  Promissory  note — in  equity  assignee  before  due  takes  subject  to  maker'1  s 
defenses.  Where  the  assignee  of  a  promissory  note  acquired  by  him  be- 
fore maturity,  proceeds  to  enforce  payment  in  a  court  of  equity  by  fore- 
closure of  mortgage  or  other  lien,  he  will  occupy  the  same  position  that 
the  payee  would,  and  the  maker  may  interpose  any  defense  that  would 
defeat  a  recovery  in  the  hands  of  the  payee. 

2.  Consideration — of  notes  given  for  land.  Where  a  purchase  of  land 
is  made  under  a  bond  or  contract  which  provides  for  a  conveyance  of  the 
title  to  the  land  upon  payment  of  the  notes  given  for  the  unpaid  price, 
the  true  consideration  of  such  notes,  is  not  the  warranty  deed  to  be  made, 
but  the  title  to  the  land  with  which  the  purchaser  is  to  be  invested.  If 
the  title  fails  or  can  not  be  given,  the  consideration  fails. 

3.  Vendor  and  purchaser — right  of  vendor  or  Ms  assignee  to  enforce 
payment.  In  this  case,  the  vendor,  a  married  woman,  sold  a  tract  of  land, 
giving  the  purchaser  a  bond  for  a  warranty  deed  on  payment  of  the  notes 
given  for  the  purchase  money.  The  vendor  sold  and  assigned  these  notes 
and  gave  the  assignee  a  quit-claim  deed  to  the  land  as  asecurity  for  their 
payment.  It  appeared  that  the  title  was  held  b3r  a  trustee  in  trust  for  the 
use  of  the  vendor  during  her  natural  life,  and  at  her  death  for  others: 
Held,  on  bill  in  chancery  by  the  assignee  against  the  purchaser  to  compel 
the  payment  of  the  notes,  he  having  tendered  a  deed  to  the  purchaser, 
that  the  complainant  was  not  entitled  to  a  decree  for  the  payment  of  the 
purchase  money,  because  he  had  not  the  ability  to  comply  with  the  terms 
of  the  bond,  and  convey  the  title  in  fee  to  the  purchaser. 
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4.  The  rule  of  law  is  different  where  the  purchaser  accepts  a  warranty 
deed  for  the  land,  gives  his  notes  for  the  price,  and  enters  into  posses- 
sion. In  such  case  the  purchaser  can  not  resist  payment  of  the  notes 
until  evicted  under  paramount  title. 

5.  Cross-bill — its  nature  and  object.  The  object  of  a  cross-bill  is  to 
enable  a  defendant  to  obtain  affirmative  relief.  It  must  be  confined  to 
the  subject  matter  of  the  original  bill,  and  may  be  filed  against  the  com- 
plainant, or  against  him  and  a  co-defendant.  In  most  other  respects  it  is 
governed  by  the  same  rules  of  practice  as  an  original  bill. 

G.  Same — party  to — rescission  of  contract.  In  a  suit  by  an  assignee 
of  the  vendor  of  land  to  collect  the  purchase  money,  where  both  the 
vendor  and  assignee  are  unable  to  make  the  title  contracted  for,  the 
original  vendor  is  a  necessary  party  to  a  cross-bill  by  the  purchaser  to 
rescind  the  contract,  and  for  the  recovery  of  the  purchase  money  paid, 
and  for  the  value  of  improvements  made  upon  the  land  before  discovery 
of  the  defect  in  the  title. 

Appeal  from  the  Circuit  Court  of  Washington  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  L.  M.  Phillips,  for  the  appellant. 
Mr.  P.  E.  Hosmer,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Washington  county,  by  Joshua  Shoemaker,  against  Rebecca 
Thompson  and  others.  An  answprwas  filed,  and  also  a  cross- 
bill on  behalf"  of  Rebecca  Thompson. 

On  the  trial  of  the  cause  in  the  circuit  court,  the  issues 
were  found  in  favor  of  the  complainant  in  the  original  bill, 
and  a  decree  was  rendered  in  all  things  as  prayed  for  bv  the 
complainant.  One  of  the  defendants,  Rebecca  Thompson, 
appeals. 

The  evidence  taken  in  this  case  shows  that  on  the  4th  dav 

of  June,  1869,  Margaret  J.  Fields  sold  to  Rebecca  Thompson 

40   acres   of  land,  near  Ashley,  in  Washington   county,  for 

$3000,  and  received  $600  cash  down,  and  took  notes  for  the 

balance,  payable  in  equal   payments  in  one,  ^vo  and   three 
17— 68th  III. 
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years,  with  ten  per  cent  interest.  Rebecca  Thompson  took 
of  Margaret  J.  Fields  a  bond  for  the  conveyance  of  the  land 
by  general  warranty  deed,  with  full  covenants,  on  the  pay- 
ment of  the  purchase  money. 

The  complainant  bought  these  notes  of  Margaret  J.  Fields 
in  March,  1870,  and  took  of  her  a  quit-claim  deed  of  the 
land  in  controversy  to  secure  their  payment.  The  title  that 
Margaret  J.  Fields  had  to  the  land  sold  was  as  follows:  1866, 
May  8,  Joel  Morrow  conveyed  to  Elvira  L.  D.  Hise,  as  trus- 
tee for  Margaret  J.  Fields.  This  deed  provides  that  the 
trustee  is  to  hold  the  land  for  her  benefit  and  use  during  her 
natural  life,  and  at  her  death  the  fee  to  go  to  her  children, 
if  she  has  any.  If  she  had  no  children,  then  to  go  to  one 
Morton.  November  4,  1867,  Hise,  trustee,  conveyed  the  land 
to  Thomas  C.  Graves. 

Thompson,  since  the  trade,  has  occupied  the  premises  and 
had  the  use  of  the  same,  and  made  some  permanent  improve- 
ments thereon. 

There  was  evidence  introduced  on  the  trial  for  the  purpose 
of  showing  that  the  patentee  conveyed  this  land  to  one  How- 
ard, and  that  there  was  no  conveyance  from  Howard  to  any 
person ;  also  evidence  for  the  purpose  of  showing  fraud  in 
the  sale  of  the  land. 

This  suit  grew  out  of  a  trade  made  between  two  married 
women,  conducted  by  their  husbands  as  their  agents.  Fraud 
and  unfair  dealing  are  alleged. 

But  in  the  view  we  take  of  the  case,  it  is  entirely  immate- 
rial whether  there  was  fraud  or  not,  or  whether  Howard  had 
conveyed  the  land  or  not.  The  decision  of  the  case  depends 
upon  another  question. 

On  the  sale  of  these  lands,  Mrs.  Fields  gave  Mrs.  Thomp- 
son a  bond,  in  which  she  agreed  to  convey  by  a  general  war- 
ranty deed  of  conveyance,  on  payment  of  the  notes.  Mrs. 
Fields  assigned  these  notes  to  complainant,  and  gave  him 
a  deed  of  the  land  to  secure  him  in  their  payment.  The 
complainant,  in  his  bill,  seeks  to  obtain  a  decree  to  sell  the 
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land  to  pay  the  notes.  In  other  words,  he  is  asking  a  strict 
foreclosure  as  upon  foreclosure  of  a  mortgage. 

In  equity,  he  occupies  the  same  position  that  Mrs.  Fields 
would  had  she  instituted  this  suit.  He  has  the  same  rights 
she  had,  and  no  greater.  His  purchase  of  the  notes  before 
due,  in  this  case,  gives  him  no  advantage.  Olds  v.  Cummings 
et  al  31  111.  190;  Walker  v.  Dement,  42  111.  272. 

At  the  time  this  suit  was  commenced,  all  the  notes  were 
past  due.  Now  the  question  arises,  can  complainant  compel 
pavment  of  these  notes  without  first  offering  to  convey  by 
warranty  deed,  and  without  having  the  title  in  fee  simple  to 
the  land?  We  think  not.  Before  he  can  compel  payment 
of  the  notes,  he  must  be  ready,  willing  and  able  to  perform 
his  part  of  the  contract.  The  bond  calls  for  the  title  in  fee 
to  the  land.  He  is,  then,  required  to  make  the  deed,  and 
must  at  the  same  time  be  seized  in  fee  of  the  land.  The  con- 
sideration of  these  notes  was  not  a  warranty  deed  to  be  made 
on  payment  of  the  notes,  but  the  consideration  was  the  title 
to  the  land  which  was  to  be  conveyed  by  the  deed.  If  the 
defendant,  when  the  trade  was  made,  had  accepted  a  warranty 
deed,  and  taken  possession  of  the  land,  it  is  true,  as  insisted 
by  appellee,  that  she  would  not  have  been  in  a  position  to 
complain  until  she  had  been  evicted;  but  this  is  a  different 
case.  She  gave  her  notes  for  the  payment  of  money  and  took 
a  bond  for  the  conveyance  to  her  of  the  title  in  fee  to  the  land. 
The  party  who  gave  the  bond,  or  her  assignee,  can  not  insist 
on  payment  of  the  notes  until  he  or  she  can  comply  with  the 
bond  by  conveying  the  title  to  the  land.  Tyler  v.  Young,  2 
Scamrnon,  444.  The  defendant  is  not  required  by  the  law  to 
accept  a  warranty  deed  and  rely  on  the  covenants  therein. 

Did  complainant,  then,  have  the  title  to  this  land  ?  The 
evidence  shows  clearly  that  he  did  not.  Margaret  J.  Fields, 
as  the  record  shows,  had  only  a  life  estate  in  the  lands,  and 
this  was  held  by  a  trustee  for  her  use.  This  trustee  conveyed 
to  one  Graves,  and  Graves  and  Mrs.  Fields  convey  to  com- 
plainant. 
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For  the  reason,  then,  that  the  complainant,  who  is  the 
grantee  of  Mrs.  Fields,  had  not  the  ability  to  comply  with 
the  bond,  and  convey  the  title  in  fee  to  the  defendant,  Rebecca 
J.  Thompson,  he  is  not  entitled  to  a  decree  for  the  payment 
of  the  purchase  money. 

The  next  question  that  arises  is,  what  relief,  if  any,  is  the 
defendant,  Rebecca  J.  Thompson,  entitled  to  under  her  cross- 
bill? She  seeks  to  rescind  the  contract  of  purchase  and  re- 
cover the  purchase  money  paid,  and  pay  for  permanent 
improvements. 

The  object  of  a  cross-bill  in  a  chancery  case  is  to  enable  a 
defendant  to  obtain  affirmative  relief.  It  may  be  filed  against 
the  complainant  or  against  the  complainant  and  a  co-defend- 
ant. It  must,  however,  be  confined  to  the  subject  matter  of 
the  original  bill,  and  it  is  governed  by  the  same  rules  of  prac- 
tice as  an  original  bill.  Those  made  defendants  thereto,  and 
not  in  court,  must  be  brought  into  court  in  the  same  manner 
as  upon  an  original  bill,  and  required  to  answer.  Indeed  it 
is  in  the  nature  of  a  separate  and  distinctive  suit.  Baliance 
v.  Underhill,  3  Scam.  453. 

In  this  case,  the  defendant,  by  her  cross-bill,  made  no  one 
a  party  defendant  thereto  except  the  complainant  in  the 
original  bill.  Mrs.  Fields,  her  vendor  of  the  land  in  contro- 
versy, was  not  made  a  party.  The  defendant  asks  to  rescind 
the  contract  made  with  Mrs.  Fields,  and  to  recover  back 
money  paid  her,  and  at  the  same  time,  so  far  as  this  affirma- 
tive relief  is  concerned,  she  is  not  in  court. 

Mrs.  Fields  was  a  necessary  party  to  the  cross-bill,  and  as 
the  pleadings  in  this  case  now  stand,  the  defendant  is  not 
entitled  to  the  relief  she  asks  by  her  cross-bill. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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The  City  of  Alton 
v. 
Geoege  Kirsch  et  al. 


1.  Ordinance  of  city — necessity  of  complaint  for  a  violation.  If  the 
ordinances  of  a  city  do  not  require  a  complaint  in  writing,  on  oath,  for 
their  violation,  a  defect  in  such  complaint  when  made  will  not  vitiate, 
provided  the  justice  of  the  peace  has  jurisdiction  of  the  subject  matter. 

2.  On  appeal  in  a  prosecution  for  the  violation  of  a  city  ordinance,  the 
suit  was  dismissed  because  neither  the  complaint  nor  warrant  showed 
that  the  act  complained  of  was  committed  in  the  city:  Held,  in  the 
absence  of  proof  to  the  contrary,  that  it  could  not  be  presumed  that  the 
ordinances  required  a  written  complaint  under  oath,  and  in  that  event  a 
substantial  defect  in  the  complaint  could  not  deprive  the  circuit  court  of 
jurisdiction  to  hear  and  determine  the  case  upon  its  merits. 

3.  Same — process.  Although  an  ordinance  may  require  a  complaint 
under  oath  to  justify  the  commencement  of  a  prosecution  thereunder,  and 
may  provide  for  the  issuing  of  a  capias  for  the  arrest  of  the  offender,  this 
will  not  determine  the  character  of  the  proceeding.  The  capias  may  oper- 
ate as  a  summons  only. 

4.  Appeal — defects  in  proceedings  cured  by.  On  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  to  the  circuit  court,  no  advantage  can  be 
taken  of  any  irregularity  in  the  process  issued  by  the  justice  or  in  its 
service.  The  only  requisite  is,  jurisdiction  of  the  subject  matter  in  the 
justice.    If  that  exists  the  trial  is  to  be  had  de  novo. 

Appeal  from  the  Circuit  Court  of  Madison  county ;.  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  a  suit  by  the  city  of  Alton  against  George  Kirsch 
and  Balser  Schiep,  to  recover  a  penalty  for  a  violation  of  an 
ordinance  of  the  city.  The  complaint  stated  that  the  defend- 
ants, "on,  etc.,  and  for  many  days  previous,  violated  the  ordi- 
nances of  the  city  of  Alton,  by  selling  and  bartering  fresh 
meats  in  less  quantities  than  one  quarter,  without  license." 
Upon  this  complaint,  which  was  sworn  to,  a  capias  or  war- 
runt  was  issued  and  served  by  reading.  The  circuit  court,  on 
appeal,  dismissed  the  suit  for  the  reasons  given  in  the  opinion. 
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Mr.  A.  W.  Hope,  for  the  appellant. 

Mr.  J.  H.  Yager,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  suit  was  originally  brought  before  a  justice  of  the 
peace,  by  the  city  of  Alton,  and  a  judgment  recovered  against 
the  defendants  for  ten  dollars  and  costs.  An  appeal  was 
taken  to  the  circuit  court  of  Madison  countv,  in  which  court 
the  defendants  entered  their  motion  to  dismiss  the  suit,  on  the 
ground  there  was  no  sufficient  complaint  or  warrant.  This 
motion  the  court  sustained.  To  reverse  this  judgment  the 
plaintiff  brings  the  record  to  this  court,  assigning  as  error 
this  decision. 

The  suit  was  brought  for  an  alleged  violation  of  an  ordi- 
nance of  the  city  of  Alton,  by  selling  and  bartering  fresh 
meats  in  less  quantities  than  one  quarter,  without  license.  It 
would  seem  the  complaint  was  in  writing,  and  the  objection 
taken  was,  that  it  did  not  show  the  bartering  and  selling  was 
within  the  limits  of  the  city  of  Alton. 

It  is  claimed  by  appellees  that  the  proceeding  before  the 
justice  was  of  a  criminal  nature,  and  the  warrant  commands 
the  constable,  not  to  summon,  but  to  take  the  bodies  of 
defendants. 

The  ordinance  alleged  to  have  been  violated  is  not  before 
us.  We  can  not  know,  therefore,  what  its  provisions  on  this 
subject  may  be. 

It  is  true,  as  appears  from  the  record,  a  complaint  on  oath 
was  made  that  the  defendants  had  violated  certain  ordinances 
of  the  city.  What  the  penalty  provided,  and  what  the  mode 
of  proceeding  prescribed  by  the  ordinances,  we  are  not 
advised.  If  the  ordinance  required  a  complaint  on  oath 
should  be  made,  that  would  not  determine  the  character  of 
the  proceeding.  For  aught  we  can  know,  the  ordinances  not 
being  before  us,  suoh  violation  may  have  subjected  the  wrong- 
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doer  to  a  penalty  only;  and  if  the  ordinance  did  not  require 
a  complaint  in  writing  on  oath,  a  defect  in  such  complaint 
would  not  vitiate,  provided  the  justice  of  the  peace  had  juris- 
diction of  the  subject  matter. 

The  motion  to  dismiss  was  sustained  for  the  reason  that  it 
was  not  alleged  in  the  complaint  or  warrant  that  the  defend- 
ants did  the  act  complained  of  within  the  city  of  Alton. 
Now,  if  a  complaint  in  writing  was  not  necessary,  one  defec- 
tive in  an  important  particular  could  not  deprive  the  circuit 
court  of  the  power  to  hear  and  determine  the  case  on  the 
facts,  as  they  might  be  established  in  that  court,  the  cause  in 
the  circuit  court  being  heard  de  novo. 

It  is  in  conformity  with  previous  decisions  of  this  court  to 
hold,  and  we  do  hold,  that,  in  the  circuit  court,  the  plaintiff 
could  establish,  by  proper  proofs,  his  cause  of  action,  provided 
the  justice  of  the  peace  had  jurisdiction.  Prima  facie  he  had 
jurisdiction  in  suits  to  recover  a  penalty  of  ten  dollars  for  a 
violation  of  the  ordinances  of  the  city,  and  the  facts  might 
be  established  in  that  court  on  which  the  penalty  was  claimed. 
Although  the  warrant  to  the  officer  was  to  take  the  bodies  of 
the  defendants,  it  appears,  by  his  return  thereto,  that  he  served 
it  by  reading,  and  that  defendants  were  present  in  court.  A 
capias  may  operate  as  a  summons  only.  Wann  v.  McGoon, 
2  Scam.  74. 

It  is  well  settled  in  this  court,  that  no  advantage  can  be 
taken  in  the  circuitcourt  of  any  irregularity  in  the  process  issu- 
ing from  a  justice  of  the  peace,  or  in  its  service.  Such  is  the 
statute.  Bw  S.  1845,  p.  325.  The  only  requisite  is,  jurisdic- 
tion in  the  justice  of  the  peace.  For  aught  that  appears,  he 
had  jurisdiction  in  this  case,  and  the  suit  should  not  have 
been  dismissed. 

For  this  error  the  judgment  is  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 
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James  Rains 
v. 
James  B.  Mann  et  al. 

1.  Mortgage— foreclas lire  and  sale  for  part  of  debt,  when  a  release  of 
lien  as  to  all.  It  has  been, held  by.  this  court,  that  a  party  holding  indebt- 
edness secured  by  mortgage  might  foreclose  the  mortgage  for  any  sum 
then  due,  and  no  more,  and  that  when  he  elects  to  sell  under  a  power  in 
the  mortgage,  or  to  foreclose  in  chancery,  he  could  only  sell  or  foreclose 
for  the  amount  then  due,  according  to  the  terms  of  the  mortgage,  and  that 
it  of  necessity  operated  to  release  the  security  for  the  amount  not  clue. 

2.  Where  a  mortgagee  foreclosed  his  mortgage  as  to  the  last  of  three 
notes  falling  due,  the  first  having  been  paid  and  the  second  then  due,  and 
a  sale  was  had  of  the  mortgaged  premises,  it  was  held,  on  a  second  bill 
by  him  to  foreclose  as  to  the  second  note,  that  the  lien  of  the  mortgage 
was  released  as  to  creditors  and  as  to  parties  holding  the  land  under  the 
prior  foreclosure  and  sale. 

Appeal  from  the  Circuit  Court  of  Marion  county,;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Merritt  &  Watts,  for  the  appellant. 

Mr.  Henry  C.  Goodnow,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

It  appears  that  appellee  Mann  owed  James  Rains  $440, 
and  on  the  25th  day  of  November,  1857,  gave  his  three  pro- 
missory notes  to  secure  the  amount,  which  he  owed  him  as 
purchase  money  on  a  tract  of  land  he  had  purchased.  The 
two  notes  first  and  last  falling  due  were  fully  paid,  but  the 
second  note,  for  $200,  falling  due  on  the  25th  of  December, 
lcSoS,  was  not  paid.  The  note  for  $200,  due  December  25, 
1859,  was,  however,  only  paid  by  a  foreclosure  of  the  mort- 
gage given  on  the  land  to  secure  their  payment.  That  note 
not  having  been  paid,  a  bill  was  filed,  and  a  decree  was  ren- 
dered at  the  March  term,  1860,  of  the  Marion  circuit  court, 
ordering  the   sale  of  the   land   by   the  master,  which,  when 
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sold,  was  purchased  by  one  Smith,  who  assigned  the  certificate 
of  purchase  to  the  mortgagor.  He  applied  to  and  obtained  a 
deed  from  the  master  for  the  mortgaged  premises,  and  subse- 
quently conveyed  the  land  to  Embser,  who  afterwards  sold  a 
portion  of  it  to  Armstrong. 

Complainant  filed  his  bill  to  foreclose  the  mortgage  in 
respect  to  the  note  falling  due  December  25,  1858,  and  made 
all  persons  in  interest  parties,  and  Embser  and  Armstrong 
filed  a  plea,  setting  up  the  previous  foreclosure,  and  sale  of 
the  land  by  the  master,  and  the  conveyance  by  Mann  to 
Embser  of  the  land,  and  his  sale  of  a  portion  of  it  to  Arm- 
strong, as  a  bar  to  the  foreclosure  for  the  payment  of  this 
note. 

Complainant  replied,  admitting  the  foreclosure  and  sales, 
as  set  up  in  the  plea,  but  averred  that  Smith,  the  purchaser 
at  the  master's  sale,  was  the  attorney  for  complainant,  and 
purchased  for  him,  and  that  defendants  purchased  with  knowl- 
edge of  all  the  facts.  To  this  replication,  Embser  and  Arm- 
strong demurred.  The  bill  was  taken  as  confessed  against 
Mann,  and  the  demurrer  was  sustained  to  the  replication,  and 
the  bill  dismissed  at  complainant's  costs,  and  he  brings  the 
record  to  this  court,  and  assigns  for  error  the  sustaining; 'the 
demurrer,  and  in  not  carrying  it  back  to  and  sustaining  it  to 
the  plea,  and  in  dismissing  the  bill. 

It  appears  from  the  bill,  as  well  as  the  plea,  that  when  the 
foreclosure  was  had,  all  of  the  notes  secured  by  the  mortgage 
had  become  due  and  payable.  Appellant  could  then  have 
proceeded  to  foreclose  it,  as  well  as  that  upon  which  the  bill 
was  filed.  What,  then,  was  the  effect  of  foreclosing  as  to  the 
last  note  in  the  series,  when  a  note  which  had  previously  ma- 
tured, and  also  embraced  in  the  mortgage,  was  not  claimed  as 
a  part  of  the  mortgage  debt,  or  in  anywise  set  up  as  a  subsist- 
ing claim  or  lien  on  the  land  ?  The  question  was  presented 
in  the  case  of  Smith  v.  Smith,  32  111.  198,  as  to  the  effect 
of  a  foreclosure  for  a  part  only  of  the  debt.  It  was  there 
held,  that  a  party  might  foreclose  for  any  sum  then  due,  and 
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no  more,  and  that  when  he  elected  to  sell  under  a  power 
in  the  mortgage,  or  to  foreclose  in  chancery,  he  could  only- 
sell  or  foreclose  for  the  amount  then  due,  according  to  the 
terms  of  the  mortgage,  and  that  it  of  necessity  released  the 
security  for  the  amount  not  due. 

If,  then,  the  foreclosure  of  a  part  of  the  debt  when  a  por- 
tion was  not  due  operates  to  release  the  mortgage  lien  as  to 
the  latter,  much  more  should  a  foreclosure  for  a  part  onlv  of 
a  mortgage  debt,  when  it  is  all  due,  operate  as  a  release  of 
the  portion  not  embraced  in  the  foreclosure.  This  is  mani- 
festly true  as  to  purchasers  and  creditors.  Where  the  mort- 
gage of  record  shows  that  the  entire  debt  is  due,  and  a  portion 
only  is  foreclosed,  all  persons  have  a  right  to  conclude  that 
the  other  part  of  the  debt  has  been  paid.  If  not  paid,  it 
tends  to  mislead,  and  to  induce  action  as  though  the  lien  was 
extinguished.  Here,  a  foreclosure  had  been  made  on  the 
last  note,  and  the  mortgagor  was  afterwards  found  to  be  in- 
vested with  the  title  under  the  foreclosure.  The  usual  course 
of  business  warranted  purchasers  in  the  conclusion  that 
the  first  and  second  notes  had  been  paid,  as  it  rarely  occurs 
that  a  suit  is  brought  on  the  last  note  due,  without  including 
notes  previously  due,  much  less  to  thus  foreclose  a  mortgage. 

Then,  if  the  foreclosure  for  a  part  of  the  debt  released  the 
lien  of  the  mortgage  for  the  balance,  we  can  see  no  reason 
why  the  mortgage  should  be  foreclosed  for  this  note.  The 
plea  set  up  the  facts,  and  they  are  admitted  by  the  replica- 
tion, which  set  up  no  new  facts  that  avoided  their  force,  and 
the  court  acted  correctly  in  sustaining  the  demurrer  to  it,  and 
in  dismissing  the  bill. 

Decree  affirmed. 
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Elizabeth  D.  Haynie 
v. 

Elijah  S.  Dickens. 

Dower — what  will  bar.  The  taking  of  a  life  estate  or  any  estate  that 
can  be  enjoyed,  under  the  husband's  will,  will  bar  the  wife's  right  to 
dower  in  all  the  lands  of  which  the  husband  was  seized  at  anjr  time  during 
coverture,  whether  the  same  has  been  aliened  during  his  life  or  not. 

Writ  of  Error  to  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  B.  B.  Smith,  for  the  plaintiff  in  error. 
Mr.  M.  Schjeffer,  for  the  defendant  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error,  as  widow  of  W.  D.  Haynie,  deceased, 
claims  dower  in  the  lands  described  in  the  petition.  The 
answer  admits  the  seizin  of  the  husband  during  coverture,  but 
claims  the  land  was  sold  during  his  life-time  on  execution  as 
his  property,  and  under  that  sale  defendant  in  error  acquired 
the  title  and  possession  long  prior  to  his  death.  It  is  not 
claimed  plaintiff  in  error  ever  released  her  dower,  but  the 
defense  relied  on  is,  her  right  is  barred  by  the  provision  made 
for  her  by  her  husband  in  his  will. 

That  clause  of  the  will  bearing  on  the  question  involved  is 
as  follows :  "  I  bequeath  to  my  beloved  wife,  Elizabeth  D. 
Haynie,  all  of  my  real  estate  and  personal  estate  below  de- 
scribed, which  I  now  own  and  which  I  may  own  at  my  death, 
to  be  owned  and  enjoyed  by  her  during  her  natural  life,  * 
*  *  *  to-wit :  Lot  4  in  block  2,  Lester's  addition  to  the 
town  of  Salem;  *  *  *  also  the  north-east  quarter  of 
the  south-west  quarter  of  section  24;  *  *  *  also  the 
north-west  quarter  of  the  south-west  quarter,  and  the  south- 
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west  quarter  of  the  north-west  quarter,  all  in  section  24,  town- 
ship 2  north,  range  2  east  of  the  3d  P.  M. ;  also  five  head  of 
horses,  and  all  other  personal  property  which  I  shall  own  at 
the  time  of  ray  death." 

By  the  10th  section  of  the  Dower  act,  E.  S.  1845,  p.  199, 
it  is  provided,  "  Every  devise  of  land  or  any  estate  therein 
by  will  shall  bar  her  dower  in  lands,  or  of  her  share  in  per- 
sonal estate,  unless  otherwise  expressed  in  the  will,  but  she 
may  elect  whether  she  will  take  such  devise  or  bequest,  or 
whether  she  will  renounce  the  benefit  of  such  devise  or 
bequest,  and  take  her  dower  in  the  lands  and  her  share  in  the 
personal  estate  of  her  husband." 

Under  this  section  of  the  statute  there  can  be  no  question 
plaintiff  in, error  took  such  an  estate  in  lands  as  would  bar  her 
dower  in  all  lands  of  which  her  husband  died  seized,  unless 
she  should  elect,  within  the  period  prescribed,  to  renounce  the 
benefit  of  the  will.  She  never  renounced  the  benefits  of  the 
will.  A  life  estate,  or  any  estate  in  lands  that  could  be 
enjoyed  by  the  devisee,  would  be  sufficient  to  bar  the  right 
of  dower.     Jennings  v.  Smith  et  al.  25  111.  116. 

It  is  urged,  however,  this  section  of  the  statute  can  have 
no  application  to  the  case  at  bar,  for  the  reason  the  land  in 
which  dower  is  claimed  had  been  sold  on  execution,  and  the 
testator,  at  the  time  of  his  death,  had  no  interest  in  it. 

We  do  not  think  this  view  of  the  law  can  be  sustained.  It 
was,  doubtless,  the  intention  of  the  legislature  to  provide,  a 
"devise  of  land  or  any  estate  therein"  should  bar  the  widow's 
dower  in  all  lands  of  which  her  husband  was  seized  during 
coverture,  whether  he  had  alienated  the  same  in  his  life-time 
or  not.  The  words  used  to  express  that  intention  are  as 
broad  and  comprehensive  as  could  be  employed.  There  is  no 
limitation  as  to  lands  of  which  the  testator  died  seized.  The 
very  object  of  making  provision  in  the  will  for  the  mainten- 
ance of  the  wife  by  a  devise  of  land  or  some  interest  therein, 
might  be  to  cut  off  her  dower  in  lands  that  had  previously 
been  conveyed   by  the  testator  without  a  release   of  dower. 
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Cases   might   arise  where   it  would   promote  justice  to  make 
such  a  provision  in  lieu  of  dower. 

The  bill  was  properly  dismissed,  and  the  decree  is  affirmed. 

Decree  affirmed. 


William  T.  Myees 

v. 
Theeesa  Phillips. 

1.  Ejectment — neio  trial  under  the  statute.  Where  a  recovery  in  eject- 
ment was  had  March  6,  1871,  and  the  defendant  paid  all  the  costs  on  the 
28th  of  the  same  month,  but  failed  to  pay  the  damages,  which  were 
assessed  at  one  cent,  and  on  March  4,  1872,  entered  his  motion  for  a  new 
trial  under  the  statute,  but  offered  no  evidence  of  the  payment  of  the 
costs  until  March  14,  1872,  and  the  court,  on  the  28th  of  the  same  month, 
overruled  the  motion:  Held,  that  the  defendant,  having  paid  the  costs  and 
made  his  application  within  one  year,  had  substantially  complied  with 
the  statute,  and  was  entitled  to  a  new  trial,  notwithstanding  he  failed  to 
pay  the  damages. 

2.  Bill  op  exceptions'— amended  after  term.  While  it  is  true  that  a 
bill  of  exceptions,  after  the  term  at  which  it  is  filed,  can  only  be  amended 
upon  the  order  of  the  court  in  term  time,  on  proper  notice  to  the  opposite 
party,  yet  where  such  amendment  is  made  and  certified,  and  it  does  not 
appear  that  it  was  made  in  vacation  or  without  notice,  and  no  motion  is 
made  to  strike  it  from  the  files,  this  court  will  regard  it  as  rightfully  made 
and  consider  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Effingham  county  ; 
the  Hon.  Hiram  B.  Decius,  Judge,  presiding. 

Messrs.  Cooper  &  Kagay,  for  the  plaintiff  in  error. 

Messrs.  Wood  &  Barlow,  for  the  defendant  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  ejectment,  and  the  only  question  pre- 
sented on  the  record  respects  the  refusal  of  the  court  below 
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to  vacate  the  judgment,  and  grant  a  new  trial  under  the 
statute. 

The  provision  of  the  statute  is,  that  the  court  in  which 
judgment  shall  be  rendered  in  such  action,  at  anytime  with- 
in one  year  thereafter,  upon  the  application  of  the  party 
against  whom  the  same  was  rendered,  and  upon  the  payment 
of  all  costs  and  damages  recovered  thereby,  shall  vacate  such 
judgment  and  grant  a  new  trial. 

Judgment  for  recovery  of  possession  of  the  premises,  and 
for  one  cent  damages,  was  rendered  against  the  defendant  on 
the  6th  day  of  March,  1871.  On  the  28th  day  of  the  same 
month  he  paid  all  the  costs  in  the  cause.  On  the  4th  day 
of  March,  1872,  he  entered  his  motion  for  a  new  trial  under 
the  statute,  but  offered  no  evidence  of  the  payment  of  costs. 
On  the  14th  day  of  March,  1872,  the  defendant  gave  evidence 
of  the  payment  of  the  costs  on  the  28th  of  March,  1871,  and 
the  court,  on  the  said  14th  day  of  March,  overruled  defend- 
ant's motion  for  a  new  trial  under  the  statute. 

The  one  cent  damages  here  was  merely  nominal.  It  was 
of  no  substantial  benefit  to  the  plaintiff,  and  evidently  was 
not  intended  to  be  such.  The  important  right  given  by  the 
statute  should  not  be  lost  because  of  its  non-payment.  The 
maxim  that  the  law  will  not  regard  trifles,  properly  applies. 

The  defendant,  then,  having  made  his  application  and  paid 
the  costs  within  one  year  after  the  rendition  of  the  judgment, 
had  substantially  complied  with  the  requirements  of  the  stat- 
ute, which  entitled  him  to  have  the  judgment  vacated  and  a 
new  trial  granted,  and  we  are  of  opinion  the  court  erred  in 
overruling;  the  motion  of  defendant  to  that  effect. 

The  original  bill  of  exceptions  did  not  show  that  all  the 
costs  had  been  paid — that  fact  is  only  shown  by  an  amended 
bill  of  exceptions  filed  on  the  first  day  of  May,  1873,  nearly 
a  year  after  the  expiration  of  the  time  limited  for  the  filing 
of  a  bill  of  exceptions  by  the  original  order  of  the  court.  It 
is  insisted  that  this  amended  bill  of  exceptions  should  not  be 
considered ;    that   under   the  authority   of   Wallahan  v.  The 
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People,  40  111.  102,  it  was  an  amendment  of  the  record  which 
could  only  have  been  made  upon  the  order  of  the  court  in 
term  time,  on  proper  notice  to  the  opposite  party,  and  that 
it  is  not  shown  that  this  amended  bill  of  exceptions  was  filed 
upon  such  order  or  notice,  or  that  it  was  filed  in  open  court. 
It  does  not  appear  that  it  was  not  filed  in  open  court  in  term 
time,  or  without  notice. 

Had  the  amendment  of  the  bill  of  exceptions  been  made 
under  unauthorized  circumstances,  a  motion  should  have  been 
made  to  strike  out  the  amended  bill  of  exceptions  as  not  prop- 
erly a  part  of  the  record.  That  not  having  been  done,  we  can 
not  do  otherwise  than  regard  the  amendment  as  having  been 
rightfully  made,  and  treat  it  as  properly  a  part  of  the  record. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 

Mr.  Justice  Scholfield,  having  been  of  counsel  upon  the 
trial  of  this  case  in  the  court  below,  took  no  part  in  the 
decision. 


Michael  Lyons  et  al. 

v. 

The  People  of  the  State  of  Illinois. 

1.  Burglary — indictment  for  breaking  into  car.  An  indictment  for 
burglary,  which  charged  that  the  defendants,  on,  etc.,  at,  etc.,  "in  the 
night  time  of  the  same  day,  a  freight  car  of  the  Illinois  Central  Railroad 
Company,  incorporated  as  such  railroad  company  under  the  laws  of  the 
State  of  Illinois,  by  virtue  of  an  act  of  the  General  Assembly  thereof,  felo- 
niously, wilfulty,  maliciously  and  forcibly  did  then  and  there  break  and 
enter,  with  intent  the  goods  and  chattels  of  the  said  Illinois  Central  Rail- 
road company,  in  the  said  freight  railroad  car  then  and  there  being,  feloni- 
ously to  steal,  take  and  carry  away,"  etc.  It  was  objected  that  it  was  bad 
because  the  word  "burglariously"  was  omitted:  Held,  that  as  the  offense 
was  stated  in  the  terms  and  language  of  the  statute,  and  so  plainly  that 
the  nature  of  the  offense  could  be  easily  understood,  it  was  sufficient. 
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2.  Same — leaving  door  unlocked.  In  order  to  constitute  burglary  in 
breaking  into  a  railroad  car  with  intent  to  steal,  it  is  not  necessary  that 
the  doors  of  the  car  should  be  locked  or  fastened  in  some  secure  way,  so 
as  not  to  tempt  persons  to  enter.  The  carelessness  of  the  owner  in  secur- 
ing and  guarding  his  property,  affords  no  excuse  to  the  commission  of  a 
burglary  or  larceny. 

3.  When  a  door  is  closed,  it  is  burglary  for  any  one,  with  a  felonious 
intent,  to  open  it  and  enter  the  house  in  the  night  time,  without  the 
owner's  consent,  and  it  makes  no  difference  how  many  bolts  and  bars 
might  have  been  used,  but  which  were  neglected.  But  if  the  owner  is 
consenting  to  the  entry,  there  can  be  no  burglary. 

4.  Indictment — statute  relating  to,  construed.  Sec.  162  of  the  Criminal 
Code  of  1845,  which  provides  that  an  indictment  shall  be  sufficient  which 
charges  the  offense  in  the  terms  and  language  of  the  statute,  or  so  plainly 
that  the  nature  of  the  offense  may  be  easily  understood  by  the  jury,  is 
not  limited  to  the  criminal  code  as  it  then  existed,  but  it  is  a  general  rule 
of  criminal  pleading,  applicable  to  all  cases  within  its  terms,  without 
regard  to  the  date  of  the  enactment  of  the  statute  under  which  the  cases 
may  arise. 

5.  Same— -joinder  of  counts.  Although  it  is  not  proper  to  include  sep- 
arate and  distinct  felonies  in  different  counts  of  the  same  indictment,  it 
is  proper  to  state  the  same  offense  in  different  ways  in  as  many  different 
counts  as  the  pleader  may  think  necessary,  even  though  the  judgment  on 
the  several  counts  be  different,  provided  all  the  counts  are  for  felonies, 
or  all  for  misdemeanors.  So,  a  count  for  larceny  may  be  joined  in  an 
indictment  for  burglary. 

6.  Criminal  law — general  verdict  where  there  are  several  counts.  Where 
an  indictment  contained  two  counts,  one  for  burglary  and  the  other  for 
the  larceny  of  goods  of  the  value  of  $5,  and  the  jury  returned  a  general 
verdict  of  guilty  and  fixed  the  term  of  confinement  in  the  penitentiary,  it 
was  urged  that  no  judgment  could  be  rendered  thereon,  as  the  second 
count  showed  petit  larceny  only:  Held,  it  being  evident  that  both  counts 
related  to  the  same  transaction,  that  the  objection  was  not  well  taken. 

7.  Same — punishment  on  general  verdict.  Where  an  indictment  in  one 
count  charges  a  burglary  and  in  another  a  larceny,  at  the  same  time,  in 
the  car  or  building  which  was  broken  and  entered,  and  the  defendant  is 
found  guilty  generally,  and  a  punishment  imposed  which  is  by  law 
authorized  to  be  inflicted  for  the  offense  charged  in  either  count,  the 
verdict  must  be  sustained. 

8.  Criminal  law — instruction  as  to  probability,  etc.,  of  guilt.  On  the 
trial  of  an  indictment  the  defendants  asked  the  following  instruction: 
"The  policy  of  the  law  is,  that  it  were  better  that  ninety  and  nine,  or  any 
indefinite  number  of  guilty  persons  should  escape,  than  that  one  inno- 
cent man  should  be  convicted,  and  that  mere  probabilities  are  not  suffi- 
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cient  to  warrant  a  conviction ;  nor  is  it  sufficient  to  authorize  a  convic- 
tion that  the  greater  weight  or  preponderance  of  evidence  supports  the 
allegation  of  the  indictment;  nor  that,  upon  the  doctrine  of  chances, 
it  is  more  probable  that  the  defendants  are  guilty  than  that  they  are  inno- 
cent, not  even  if  the  probabilities  are  as  one  million,  or  any  indefinite  num- 
ber, in  favor  of  their  guilt,  to  one  in  favor  of  their  innocence.  Unless  the 
jury  are  able  to  say  from  all  the  evidence  that  every  material  allegation 
of  the  indictment  is  proven  beyond  a  reasonable  doubt,  they  must  find  the 
defendant  not  guilty."  The  court  struck  out  the  words  italicised :  Held, 
that  they  were  properly  stricken  out,  as  they  declared  no  rule  of  law  and 
elucidated  none  already  given,  and  only  tended  to  perplex  and  confuse 
the  minds  of  the  jurors. 

9.  In  the  same  case  the  defendants  asked  the  following  instruction : 
''Before  the  jury  can  convict,  it  must  be  made  to  appear  beyond  a  rea- 
sonable doubt  that  the  defendant,  and  not  somebody  else,  committed  the 
offense  charged  in  the  indictment.  It  is  not  sufficient  that  the  evidence 
shows  that  the  defendant  or  some  other  persons  committed  such  offense, 
nor  that  the  probabilities  are  that  the  defendants  and  not  some  one  else 
committed  such  offense."  The  court  modified  it  by  adding:  "unless 
those  probabilities  are  so  strong  as  to  remove  all  reasonable  doubt  of  the 
innocence  of  the  defendants,  or  either  of  them,  and  to  leave  in  the  minds 
of  the  jury  no  reasonable  doubt  of  the  defendants'  guilt:"  Held,  that  the 
modification  did  not  authorize  a  conviction  upon  mere  probabilities,  but 
from  the  probabilities  arising  from  the  evidence,  and  could  not  prejudice 
the  defendants. 

Writ  of  Error  to  the  Circuit  Court  of  La  Salle  county; 
the  Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  indictment  against  Michael  Lyons  and  Stephen 
Shevelin,  for  burglary.  The  facts  are  fully  stated  in  the 
opinion. 

Mr.  E.  F.  Bull,  for  the  plaintiffs  in  error. 

Mr.  James  K.  Edsall,  Attorney  General,  for  the  People. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  indictment  upon  which  the  defendants  were  convicted 

contains  two  counts.     The  first  count  charges: 

That  the  defendants,  on  the  13th  day  of  September,  1871, 

at  the  county  of  La  Salle,  "in  the  night  time  of  the  same  dav, 
18— 68th  III. 
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a  freight  railroad  car  of  the  Illinois  Central  Railroad  Com- 
pany, incorporated  as  such  railroad  company  under  the  laws 
of  the  State  of  Illinois,  by  virtue  of  an  act  of  the  General 
Assembly  thereof,  feloniously,  wilfully,  maliciously  and  forci- 
bly did  then  and  there  break  and  enter,  with  intent  the  goods 
and  chattels  of  the  said  Illinois  Central  Railroad  Company, 
in  the  said  freight  railroad  car  then  and  there  being,  feloni- 
ously to  steal,  take  and  carry  away,  etc." 

The  second  count  charges  the  larceny  of  three  boxes  of 
peaches,  the  property  of  the  railroad  company,  of  the  value 
of  five  dollars* 

It  is  objected  by  the  defendants  that  the  first  count  is 
defective  because  the  word  "burglariously"  is  omitted.  In 
support  of  this  objection  it  is  argued  that  the  162d  section 
of  the  Criminal  Code,  Rev.  Stat,  of  1845,  is  limited  to  the 
criminal  code  as  it  existed  when  that  section  was  enacted,  and 
that  it  can  have  no  application  to  the  act  of  the  19th  of  Feb- 
ruary, 1859. 

It  is  undoubtedly  true  that  the  word  "burglariously"  was 
indispensable  to  a  count  for  burglary  at  common  law,  but  it 
is  equally  true  that  the  offense  described  in  the  first  count  is 
not  a  common  law  burglary.  It  is  made  burglary  by  the  act 
of  February  19,  1859,  alone.  The  offense  is  stated  "in  the 
terms  and  language  of  that  act,  and  so  plainly  that  the  nature 
of  the  offense  may  be  easily  understood  by  the  jury,"  and  this 
is  sufficient. 

The  162d  section  of  the  Criminal  Code,  (Revised  Laws  of 
1845.)  is  not,  as  is  contended  by  the  defendants,  limited  to 
the  criminal  code  as  it  existed  when  that  section  was  enacted. 
It  is  a  general  rule  of  criminal  pleading,  applicable  to  all 
cases  within  its  terms,  without  regard  to  the  date  of  the  enact- 
ment of  the  statutes  under  which  the  cases  shall  arise.  This 
court  has  repeatedly  so  construed  and  applied  it.  Canady  v. 
The  People,  17  111.  159;  Morton  v.  Hie  People,  47  ib.  472; 
Dunn  v.  The  People,  40  ib.  466. 
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The  jury  returned  a  general  verdict,  finding  the  defendants 
"guilty  in  manner  and  form  as  charged  in  the  indictment," 
and  fixed  their  punishment  at  one  year's  imprisonment  in  the 
penitentiary. 

The  defendants  object  to  this  verdict,  and  claim  that  no 
judgment  can  be  given  upon  it  because  the  first  count  is  for 
burglary,  which  is  punishable  by  confinement  in  the  peni- 
tentiary, and  the  second  count  is  for  petit  larceny,  which  is 
punishable  in  a  different  way. 

If  these  were  separate  and  distinct  felonies,  committed  in 
different  transactions,  the  position  would  unquestionably  be 
correct.  But  it  is  shown  by  the  record  that  if  the  defendants 
are  guilty  at  all,  they  are  only  guilty  for  what  they  did  in  a 
single  transaction.  No  evidence  was  either  given  or  offered 
to  be  given  of  more  than  one  transaction. 

The  rule  laid  down  in  the  text  books  is,  that  although  it 
is  not  proper  to  include  separate  and  distinct  felonies  in 
different  counts  of  the  same  indictment,  it  is  proper  to  state 
the  same  offense  in  different  ways  in  as  many  different  counts 
as  the  pleader  may  think  necessary,  even  although  the  judg- 
ment on  the  several  counts  be  different,  provided  all  the 
counts  are  for  felonies  or  all  for  misdemeanors.  1  Arch- 
bold's  Criminal  Practice  and  Pleading,  93-1  ;  1  Bishop's 
Criminal  Procedure,  §  208.  And  on  this  principle  a  count 
for  larceny  may  be  joined  in  the  same  indictment  with  a  count 
for  burglary,  and  it  is  held  that  these  offenses  may  be  even 
joined  in  the  same  count.  1  Hale's  Pleas  of  the  Crown,  556, 
557;  1  Russell  on  Crimes,  827,  828;  2  Archbold's  Criminal 
Practice  and  Pleading,  329-1,  329-2.  And  evidence  that  a 
felony  was  actually  committed  is  evidence  that  the  breaking 
and  entering  were  with  intent  to  commit  that  offense.  Roscoe's 
Criminal  Evidence,  365;  1  Hale's  Pleas  of  the  Crown,  560. 
It  is  obvious,  therefore,  that  no  harm,  in  a  legal  sense,  could 
possibly  have  resulted  to  the  defendants,  during  the  progress 
of  the  trial,  by  the  introduction  of  evidence  applicable  to 
either  count. 
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The  logical  effect  of  the  verdict  is,  that  the  defendants 
are  guilty  as  charged  in  each  count.  Curtis  v.  The  People, 
Breese,  259.  But  as  the  punishment  imposed  is  only  that  pre- 
scribed by  law  for  the  offense  charged  in  the  first  count,  it  is 
reasonably  certain  that  the  jury  intended,  by  their  verdict,  to 
find  the  defendants  guilty,  and  punish  them  for  the  offense 
charged  in  that  count  alone,  and  that  they  should  not  be 
punished  in  addition  for  the  offense  charged  in  the  second 
count,  and  to  this  effect  was  the  judgment  of  the  circuit  court. 
"The  general  rule  is,"  says  Treat,  Justice,  in  Stottz  v.  TJie 
People,  4  Scam.  168,  "that  the  verdict  must  be  as  broad  as 
the  issues  submitted,  and  it  was  formerly  held,  with  much 
strictness,  that  a  failure  to  find  on  all  the  issues  vitiated  the 
verdict.  The  tendency  of  modern  decisions,  however,  has 
been  to  relax  the  severity  of  the  rule,  and  sustain  the  verdict 
where  the  intention  of  the  jury  can  be  ascertained."  In  that 
case  this  court  held,  where  the  defendant  was  tried  on  an 
indictment  containing  two  counts,  and  the  jury  returned  a 
verdict  finding  the  defendant  guilty  as  to  the  first  count, 
saying  nothing  as  to  the  second  count,  that  the  verdict  was 
sufficient.  So,  upon  like  principle,  this  court  has  held  that  a 
general  verdict  is  sufficient,  where  an  indictment  contains 
two  or  more  counts  and  one  of  the  counts  is  defective. 
Townshend  v.  The  People,  3  Scam.  329;  Holliday  v.  The  People, 
4  Gilm.  113.  It  necessarily  follows  that  where  an  indictment! 
as  in  this  case,  in  one  count  charges  the  breaking  and  enter- 
ing of  a  car  with  intent  to  steal,  and  in  another  count  a  steal- 
ing, at  the  same  time,  in  the  car  which  was  so  broken  and 
entered,  and  the  defendant  is  found  guilty  generally,  and  a 
punishment  imposed  which  is  by  law  authorized  to  be  inflicted 
for  the  offense  charged  in  either  count,  the  verdict  must  be 
sustained;  and  this  is  in  accordance  with  the  decided  pre- 
ponderance of  the  authorities  in  the  United  States.  Whar- 
ton's Am.  Grim.  Law  (ed.  of  1868,)  Sees.  415,  416,  417  ;  Com- 
monwealth  v.  Hope,  22  Pickering,  5  ;  Crowley  v.  Commonwealth, 
11  Metcalf,  575;  Kite  v.  Same,  ib.  581;    Cooky.  The  State } A 
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Zabriskie,  846;  Manly  v.  The  State,  7  Md.  148;  Froliek  v. 
The  State,  11  Ind.  213;  State  v.  jBboJ^r,  17  Yt.  658. 

The  defendants  insist  that  the  court  below  erred  in  modi- 
fying their  fourth,  tenth,  and  eleventh  instructions,  and  in 
refusing  to  give  their  twelfth,  thirteenth,  and  fourteenth 
instructions  as  asked. 

The  fourth  instruction,  as  asked,  was  this: 

"  The  policy  of  the  law  is,  that  it  were  better  that  ninety 
and  nine,  or  any  indefinite  number  of  guilty  persons  should 
escape,  than  that  one  innocent  man  should  be  convicted,  and 
that  mere  probabilities  are  not  sufficient  to  warrant  a  con- 
viction ;  nor  is  it  sufficient  to  authorize  a  conviction  that  the 
greater  weight  or  preponderance  of  evidence  supports  the 
allegation  of  the  indictment;  nor  that,  upon  the  doctrine  of 
chances,  it  is  more  probable  the  defendants  are  guilty  than 
that  they  are  innocent,  not  even  if  the  probabilities  are  as  one 
million,  or  any  indefinite  number  in  favor  of  their  guilt,  to 
one  in  favor  of  their  innocence;  unless  the  jury  are  able  to 
say,  from  all  the  evidence,  that  every  material  allegation  of 
the  indictment  is  proven  beyond  a  reasonable  doubt,  they 
must  find  the  defendant  not  guilty." 

It  was  modified  by  striking  out  the  words :  "  Not  even  if 
the  probabilities  are  as  one  million,  or  any  indefinite  number 
in  favor  of  their  guilt,  to  one  in  favor  of  their  innocence." 

The  words  stricken  out  neither  declare  a  rule  of  law  nor 
correctly  elucidate  one  already  declared.  They  merely  attempt 
to  illustrate  the  rule  previously  declared,  by  reference  to  num- 
bers. It  is  well  remarked  by  Mr.  Starkie,  that  "The  notions 
of  those  who  have  supposed  that  mere  moral  probabilities  or 
relations  could  ever  be  represented  by  numbers  or  space,  and 
thus  be  subjected  to  arithmetical  analysis,  can  not  but  be 
regarded  as  visionary  and  chimerical."  1  Starkie  on  Evi- 
dence, 507.  The  illustration  proposed  could  only  have  tended 
to  perplex  and  confuse  the  minds  of  the  jurors,  and  it  was 
properly  stricken  out. 
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The  tenth  instruction,  as  asked,  was  this : 

a10.  Before  the  jury  can  convict,  it  must  be  made  to 
appear  beyond  a  reasonable  doubt  that  the  defendant,  and  not 
somebody  else,  committed  the  offense  charged  in  the  indict- 
ment. It  is  not  sufficient  that  the  evidence  shows  that  the 
defendant  or  some  other  persons  committed  such  offense,  nor 
that  the  probabilities  are  that  the  defendants  and  not  some 
one  else  committed  such  offense. " 

It  was  qualified  by  adding: 

"  Unless  those  probabilities  are  so  strong  as  to  remove  all 
reasonable  doubt  of  the  innocence  of  the  defendants,  or  either 
of  them,  and  to  leave  in  the  minds  of  the  jury  no  reasonable 
doubt  of  the  defendants'  guilt." 

The  qualification  does  not,  as  we  understand  it,  declare  any 
new  or  hitherto  unknown  rule  of  law,  as  is  claimed  by  the 
counsel  for  defendants.  It  does  not  authorize  a  conviction 
upon  a  mere  preponderance  of  probabilities.  If,  from  the 
evidence,  the  probabilities  of  the  defendants'  guilt  are  so 
strong  as  to  convince  the  minds  of  the  jury  of  that  fact,  beyond 
a  reasonable  doubt,  they  should  convict.  And  this  is  the 
substance  of  the  language  used. 

It  is  said,  in  Starkie  on  Evidence,  vol.  1,  477:  "Evidence 
which  satisfies  the  minds  of  the  jury  of  the  truth  of  the  fact 
in  dispute,  to  the  entire  exclusion  of  every  reasonable  doubt, 
constitutes  full  proof  of  the  fact;  absolute  mathematical  or 
metaphysical  certainty  is  not  essential,  and  in  the  course  of 
judicial  investigation  would  be  usually  unattainable.  Even 
the  most  direct  evidence  can  produce  nothing  more  than  such 
a  high  degree  of  probability  as  amounts  to  moral  certainty." 
We  do  not  think  the  qualification  of  the  instruction  could 
have  prejudiced  the  defendants. 

This  is  the  eleventh  instruction,  as  asked  : 

"  11.  That  even  if  the  jury  should  believe,  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  defendants  feloni- 
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ously  took  and  carried  away  the  property  described  in  the 
indictment,  and  that  such  property  was  the  property  of  the 
Illinois  Central  Railroad  Company,  such  facts  alone  could 
not  authorize  a  conviction  under  the  first  count  of  the  indict- 
ment." 

It  was  qualified  by  adding : 

"  In  order  to  constitute  the  offense  of  burglary,  as  defined 
in  that  count,  there  must  be  the  wilful,  malicious  and  forci- 
ble breaking  and  entering  the  car  with  intent  to  steal,  as 
defined  in  the  instructions  on  the  part  of  the  people." 

The  objection  urged  to  this  is,  "that  the  defendants  had  a 
right  to  have  that  instruction  given  as  asked;  that  it  applied 
to  the  first  count,  and  that  it  was  the  law  as  applied  to  that 
count."  The  answer  to  this  is,  the  qualification  added  also 
applies  to  the  first  count,  and  it  is  also  the  law  as  applied  to 
that  count.  The  object  of  instructions  is,  to  inform  the  jury 
what  the  law  is,  and  so  long  as  they  do  so  correctly,  they  are 
not  objectionable.     The  qualification  was  proper. 

The  twelfth,  thirteenth  and  fourteenth  instructions.,  asked 
by  the  defendants  and  refused  by  the  court,  are  as  follows: 

"12.  That  before  the  jury  can  convict  under  the  first 
count  of  the  indictment,  it  must  appear  beyond  a  reasonable 
doubt  that  the  defendants  broke  and  entered  the  car  as 
described  in  the  indictment,  and  to  constitute  a  breaking 
sufficient  to  establish  the  crime  of  burglary,  if  the  breaking 
consist  in  opening  a  door,  it  must  appear  that  such  door  was 
fastened  in  the  usual  and  ordinary  way,  and  that  it  was  not 
left  in  such  a  condition  as  to  tempt  the  person  charged  with 
the  offense  to  enter. 

"13.  That  if  the  door  of  the  car,  for  the  breaking  of 
which  the  defendants  are  charged  by  the  first  count  of  the 
indictment,  was  simply  closed  at  the  time  of  such  alleged 
breaking  and  entering;  or  if  secured  at  all,  only  secured  to 
the   extent   necessary   to   keep  the  same   closed   during  the 
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motion  of  the  train,  and  not  for  the  purpose  of  protecting 
t\\e  fruit  situated  therein  ;  or  if  it  was  left  in  an  unsafe  or 
insecure  condition  by  the  servants  of  the  railroad  company 
for  the  purpose  of  inducing  persons  to  enter  therein,  then  in 
such  case  the  defendants  can  not  be  found  guilty  under  the 
first  count  of  the  indictment. 

"  14.  The  jury  are  further  instructed  that,  in  order  to  con- 
stitute a  sufficient  breaking  of  the  door  to  create  the  crime  of 
burglary,  it  must  appear  that  the  same  was  secured  in  the 
ordinary  way,  so  that  by  the  carelessness  of  the  owner  or  his 
servants,  or  his  or  their  intentional  neglect,  the  party  accused 
of  burglary  be  not  tempted  to  enter." 

The  only  evidence  in  the  record  to  which  these  instructions 
could  apply,  shows  that  Zeek,  the  conductor  of  the  freight 
train  in  which  was  the  car  alleged  to  have  been  broken,  when 
his  train  arrived  at  La  Salle,  going  north,  unlocked  the  fruit 
car  and  placed  Forristal  and  Fuller  in  it.  and  that  he  then 
closed  the  door  and  bolted  it  on  the  outside,  but  did  not  lock 
it,  and  that  the  car  was  only  thus  fastened  when  it  is  claimed 
the  defendants  broke  and  entered  it.  The  evidence  does  not 
disclose  why  this  was  done — the  inference,  however,  is  obvious. 
We  are  not  aware  of  any  authority  which  goes  to  the  extent 
of  these  instructions.  To  hold  that  the  carelessness  of  the 
owner  in  securing  and  guarding  his  property  shall  be  a  justifi- 
cation to  the  burglar  or  thief,  would  leave  communities  very 
much  to  the  mercy  of  this  class  of  felons.  It  would,  in  effect, 
be  a  premium  offered  for  their  depredations  by  the  removal 
of  the  apprehension  of  punishment.  Whether  property  is 
guarded  or  not,  it  is  larceny  in  the  thief  who  steals  it.  When 
a  door  is  closed,  it  is  burglary  for  any  one  with  a  felonious 
intent  to  open  it  and  enter  the  house,  in  the  night  time,  with- 
out the  owner's  consent,  an'd  it  makes  no  difference  how  many 
bolts  and  bars  might  have  been  used  to  secure  it,  but  which 
were  neglected.  It  is  true,  that  if  the  owner  is  consenting  to 
the  entry  there  can  be  no  burglary,  but  that  is  not  the  pro- 
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position  asserted  by  these  instructions.  The  law,  as  stated  in 
1  Bishop's  Criminal  Law,  sec.  344,  is:  "Exposing  property, 
or  neglecting  to  watch  it,  under  the  expectation  that  the  thief 
will  take  the  property,  or  furnishing  any  other  facilities  or 
temptation  to  the  wrong  doer,  is  not  consent  in  law." 

The  instructions  were  properly  refused. 

It  is  earnestly  contended  by  the  defendants  that  the  verdict 
is  against  the  weight  of  the  evidence. 

We  have  carefully  examined  the  evidence  as  it  is  pre- 
sented in  the  record,  and  we  are  satisfied  that  it  authorized 
the  jury  to  render  their  verdict  as  they  did. 

The  evidence  of  Forristal  is  positive  and  complete  as  to 
the  defendants'  guilt.  He  is,  to  a  considerable  extent,  cor- 
roborated by  the  evidence  of  Zeek,  Clark,  Rodgers  and  Howe, 
and  also  by  the  undisputed  circumstances  that  the  car  door 
was  unbolted  and  opened;  and  two  boxes  of  peaches  taken 
from  the  car  by  some  one;  that  Lyons  was  arrested  just  on 
the  outside  of  this  opened  door  ;  that  Shevelin  fled,  was  pur- 
sued and  arrested  near  by,  and  that  these  arrests  were  made 
almost  immediately  after  Forristal  made  the  out-cry. 

The  evidence  of  the  defendants  fails  to  show  a  reasonable 
probability  of  their  innocence.  It  is  inconclusive  and  liable 
to  great  suspicion.  Connors  says  that  the  defendants  could 
not  have  committed  the  offense;  that  he  was  with  them  as 
they  crossed  the  railroad  track  and  started  up  the  train  on 
the  west  side;  that  as  they  got  opposite  the  next  car  to  the 
caboose  they  heard  the  cry,  "catch  him,"  "  shoot  him,"  and 
all  started  to  run,  and  some  got  ahead  of  the  others;  that 
Lyons  could  not  have  been  more  than  ten  feet  ahead  of  him, 
and  Shevelin  was  still  ahead  of  Lyons;  that  as  they  got  oppo- 
site the  fruit  car,  some  one  jumped  from  the  train  and  caught 
Lyons,  when  he  turned  back.  It  will  be  noticed  that  he  does 
not  state  as  a  fact  what  distance  Lyons  was  ahead  of  him,  or 
that,  indeed,  he  knew.  He  merely  states,  inferentially,  that 
"  he  could  not  have  been,"  etc.  Elsewhere  in  his  evidence 
he  states:     "It  was  a  kind  of  misty  night,  drizzling  rain; 
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it  was  pretty  dark  and  kind  of  foggy  ;  it  commenced  about 
dark  to  rain;  I  could  not  distinguish  a  man  any  distance, 
unless  he  spoke  to  me."  If  this  be  true,  it  is  very  doubtful 
whether  he  could  tell  what  the  defendants  did.  But  it  is 
hardly  probable  that  his  story  that  they  were  opposite  the  car 
next  to  the  caboose,  when  thev  heard  the  crv  of  "catch  him" 
"shoot  him,"  etc.,  can  be  true.  There  were  fifteen  cars  in 
the  train,  and  the  fruit  car  was  about  the  'middle.  Zeek, 
Clark,  Rodgers  and  Howe  all  started  and  ran  when  they  heard 
the  cry  "catch  him,"  etc.  They  were  all,  with  the  exception 
of  Rodgers,  much  nearer  to  Forristal  than  the  place  where 
Connors  says  he  was.  When  Zeek  got  to  Forristal  he  had 
Lvons  in  custodv.  Shevelin  was  arrested  west  of  the  engine. 
Howe  was  on  the  engine,  and  when  he  heard  the  cry,  ran  to 
the  shanty  west  of  the  engine  and  helped  catch  Shevelin.  It 
is  scarcely  probable  that  Shevelin  ran  from  the  car  next  to 
the  caboose  to  the  fruit  car,  and  then  north-west  to  this 
shanty,  by  the  time  Howe  ran  there  from  the  engine.  Why 
should  he  have  run  to  the  fruit  car  and,  without  halting,  run 
on  to  where  he  was  arrested  ? 

Bennett  also  says  that  he  does  not  think  the  defendants 
could  have  committed  the  offense ;  that  he,  also,  was  with 
them  when  they  crossed  the  railroad  and  started  up  the  train 
on  the  west  side;  that  when  they  got  opposite  the  car  next 
the  caboose  they  heard  the  cry  "  catch  him,"  "shoot  him," 
etc.,  and  all  started  to  run  ;  but  he  went  to  the  well ;  he 
did  not  go  as  far  as  the  fruit  car;  he  did  not  know  whether 
defendants  did  or  not;  he  did  not  know  that  the  car  was 
opened  and  peaches  taken  out,  nor  that  the  defendants  were 
arrested,  until  next  morning.  The  sum  of  his  evidence,  if 
true,  shows  only  that  he  does  not  know  whether  the  defend- 
ants committed  the  offense  or  not. 

There  are  several  circumstances  which  appear  from  the 
evidence  of  the  defendants'  witnesses,  that  must  have  tended 
very  strongly  to  raise  an  unfavorable  presumption  against  the 
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defendants,  and  also  the  witnesses,  aside  from  the   evidence 
introduced  by  the  prosecution. 

It  appears  that  Lyons'  home  was  east  and  south  of  where 
the  offense  is  alleged  to  have  been  committed.  Shevelin  was 
staying  at  Doyle's,  who  also  lived  east  and  south  from  this 
place.  The  parties  wTere  together  at  the  railroad  crossing  at 
eight  o'clock,  before  the  freight  train  came  in,  sitting  down 
and  talking — at  least,  so  Bennett  describes  them  when  he  came 
to  them  with  his  pail.  The  night  was  dark,  "  foggy,"  "  misty," 
"drizzling,"  "rainy."  It  had  commenced  raining  about  dark, 
as  represented  by  them.  After  the  train  had  passed  north  on 
the  switch,  they  all  crossed  over  and  started  up  the  train  on 
the  west  side.  This  was  in  an  opposite  direction  to  the  way 
Lyons  and  Shevelin  would  have  gone  if  they  had  been  going 
home.  They  were  not  going  to  the  well,  as  it  was  off  farther 
to  the  west.  It  is  not  shown  that  they  had  any  business  in 
this  direction,  nor  about  the  train,  nor  with  those  in  charge 
of  the  train.  It  is,  to  say  the  least,  marvelous  that  men 
should,  without  a  purpose,  sit  in  the  dark  and  rain  waiting 
for  the  arrival  of  a  train,  and,  when  it  arrives,  follow  it  up. 
Men  usually  act  from  motives.  If  there  were  motives  here 
which  were  honest,  it  would  seem  that  some  one  could  have 
been  found  who  would  have  explained  them.  Inasmuch  as 
it  was  neither  done  nor  attempted  to  be  done,  the  inference  is 
unfavorable  to  the  defendants,  and  the  circumstances  strongly 
tend  to  discredit  these  witnesses. 

Under  all  the  circumstances  we  are  unable  to  say  that  the 
verdict  of  the  jury  does  injustice  to  the  defendants. 

Perceivi'ng  no  error  in  the  record,  the  judgment  of  the 
circuit  court  is  affirmed. 

Judgment  affirmed. 
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Paul  Chipron 

V. 

Charles  Feikert  et  al. 

Chattel  mortgage — materiality  of  acknowledgment.  Where  the  mort- 
gagee is  in  possession  of  the  mortgaged  chattels  before  any  lien  or  other 
right  attaches,  the  mortgage  will  be  good  against  eveiybody,  regardless 
of  the  acknowledgment.  And  where  such  a  mortgage  is  admitted  in  evi- 
dence on  the  trial  of  the  right  of  property,  with  a  defective  acknowledg- 
ment, and  the  bill  of  exceptions  does  not  purport  to  contain  all  the  evi- 
dence, it  will  be  presumed  that  the  court  heard  other  evidence  to  obviate 
the  objection. 

Writ  of  Error  to  the  Circuit  Court  of  Clinton  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Van  Hoorebeke  &  Lietze,  for  the  plaintiff  in 
error. 

Mr.  A.  H.  White,  for  the  defendants  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  a  trial  of  the  right  of  property,  originally  com- 
menced before  a  justice  of  the  peace,  in  which  Charles  Feikert 
and  Joseph  Speckart  were  plaintiffs,  and  Paul  Chipron  was 
defendant.  On  trial  before  the  justice  of  the  peace,  plaintiffs 
held  the  property,  and  defendant  appealed  to  the  circuit 
court,  where  a  trial  was  had  before  the  court  and  a  jury, 
with  a  like  result. 

On  the  trial  of  this  case  in  the  circuit  court,  the  plaintiffs 
offered  in  evidence  a  chattel  mortgage,  dated  June  20,  1870, 
given  by  Theophile  Detro  to  them,  for  $426,  for  the  property 
in  controversy,  which  was  acknowledged  before  Joseph 
Hanke,  a  police  magistrate  of  the  town  of  Trenton.  To  the 
introduction  of  this  mortgage  in  evidence  the  defendant 
objected,  but  the  court  overruled  the  objection,  and  defend- 
ant excepted. 
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It  was  admitted  by  plaintiffs  that  Joseph  Hanke,  the  police 
magistrate,  was,  at  the  time  the  mortgage  was  acknowledged, 
a  police  magistrate  of  the  town  of  Trenton,  in  Clinton  county, 
and  the  mortgagor  was  not  a  resident  of  the  town  of  Trenton 
at  that  time,  but  resided  in  the  election  precinct  established 
by  the  county  court  of  Clinton  county,  Illinois. 

The  only  error  relied  upon  is  the  decision  of  the  circuit 
court  in  admitting  in  evidence  the  chattel  mortgage. 

The  bill  of  exceptions  in  this  case  does  not  purport  to  con- 
tain all  the  evidence. 

The  record  does  not  show  that  the  defendant  had  any  claim 
to  the  property  in  controversy,  or  had  any  right  or  authority 
to  take  it.  In  fact,  it  is  not  shown  that  he  did  take  it.  No 
judgment  or  execution  is  shown.  How,  or  in  what  manner, 
he  was  contesting  the  plaintiffs'  right  to  hold  the  property 
under  the  mortgage,  is  not  shown. 

Now,  if  the  plaintiffs  were  in  possession  of  the  property 
under  their  mortgage  before  the  defendant  acquired  any  lien 
or  right  thereto,  it  is  immaterial  whether  the  mortgage  was 
acknowledged  at  all  or  not.  The  mortgage  would  be  good  as 
against  everybody,  regardless  of  the  acknowledgment,  if  the 
mortgagee  had  the  possession  of  the  property  under  it  before 
other  liens  attached.  In  this  case,  as  the  record  does  not 
show  that  the  bill  of  exceptions  contains  all  the  evidence, 
this  court  will  presume  that,  when  the  chattel  mortgage  was 
offered  in  evidence,  the  circuit  court  heard  evidence  to  obvi- 
ate all  objection  that  was  made  thereto. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Statement  of  the  case. 


Martha  Mitchell 

v. 

The  Illinois  and  St.  Louis  Kaileoad  and  Coal  Co. 

1.  Right  of  way — right  of  possession  under  condemnation.  Under  the 
act  of  1852  relating  to  the  right  of  way,  where  an  appeal  was  taken  from 
the  decision  of  the  commissioners,  if  the  party  seeking  the  condemna- 
tion desired  to  enter  upon  and  occupy  the  property  pending  the  appeal, 
it  was  necessary  that  a  bond  should  be  given  to  the  person  whose  prop- 
erty was  sought  to  be  taken,  to  secure  the  payment  of  the  judgment  that 
might  finally  be  rendered.  Possession  taken  forcibly  pending  an  appeal, 
without  giving  such  bond,  is  illegal,  and  may  be  recovered  back  in  an 
action  of  forcible  entry  and  detainer. 

2.  Same — effect  of  new  constitution  on  proceedings  under  act  of  1852.  The 
provisions  of  the  constitution  of  1870  giving  the  right  of  trial  by  jury,  in 
all  cases  for  the  condemnation  of  land  by  incorporated  companies,  were  in 
force  from  and  after  the  adoption  of  the  constitution,  without  the  aid  of 
specific  legislation  to  enforce  them,  and  repealed  so  much  of  the  act  of 
1852  as  authorized  the  land  to  be  entered  upon  before  a  trial  by  jury. 

3.  Statutes  —  construction  —  whether  directory  or  mandatory.  Where 
special  proceedings  are  authorized  b}r  statute,  by  which  the  estate  of  one 
person  may  be  divested  and  transferred  to  another,  every  material  pro- 
vision of  the  statute,  especially  those  designed  for  the  owner's  benefit  and 
security,  must  be  strictly  complied  with.  A  statute  providing  how  the 
property  of  an  individual  shall  be  condemned  for  public  use,  is  not  merely 
directory  but  is  mandatory. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county.;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  forcible  entry  and  detainer,  by 
Martha  Mitchell,  against  the  Illinois  and  St.  Louis  Railroad 
and  Coal  Company,  commenced  before  a  justice  of  the  peace. 
The  cause  was  taken  by  appeal  from  the  justice's  judgment 
to  the  circuit  court,  where  a  judgment  was  rendered  in  favor 
of  the  defendant,  from  which  the  plaintiff  appealed. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellant. 

Messrs.  G.  &  G.  A.  Kcerner,  for  the  appellee. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

On  the  trial  of  this  case  in  the  court  below,  it  was  admit- 
ted by  appellee  that  appellant,  at  the  time  of  filing  her  com- 
plaint, was  entitled  to  possession  of  the  premises  sued  for; 
that,  on  the  day  mentioned  in  the  complaint,  appellee  forcibly 
entered  and  ousted  appellant  of  her  possession,  and  still  holds 
the  same  from  her,  and  that  proper  written  demand  was  made 
before  suit  was  brought.  To  justify  this  forcible  entry  and 
detainer,  appellee  offered  in  evidence,  and  it  was  received  by 
the  court  against  appellant's  objection,  a  record  showing  that 
the  premises  in  controversy  were  condemned  and  taken  by 
appellee  for  the  right  of  way  for  its  road,  and  that  appellant's 
damages  sustained  thereby  were  assessed,  by  commissioners 
appointed  for  that  purpose,  at  $1.  It  was  also  admitted  that 
the  damages  thus  assessed  were  tendered  to  appellant ;  that 
she  refused  to  accept  the  amount  and  appealed  from  the 
decision  of  the  commissioners,  and  that  the  amount  was  then 
deposited  with  the  county  treasurer. 

The  record  of  condemnation  shows  that  it  is  claimed  to 
have  been  made  under  and  pursuant  to  the  act  relating  to 
right  of  way,  approved  June  22,  1852  (laws  of  1852,  p.  146); 
that  the  commissioners  were  appointed  by  the  judge  of  the 
county  court  of  St.  Clair  county,  on  the  1 7th  day  of  October, 
1870,  and  their  report  in  writing  was  made  on  the  28th  day 
of  the  same  month. 

The  only  question  necessary  to  be  noticed  is,  does  the 
record  of  condemnation,  as  it  is  copied  herein,  justify  appellee 
in  entering  upon  the  premises  in  controversy,  and  withhold- 
ing their  possession  from  appellant  without  her  consent? 

We  do  not  think  it  does.  It  does  not  appear  that  appellee 
is  entitled  to  possession,  either  under  the  act  of  1852,  under 
which  the  condemnation  purports  to  have  been  made,  nor 
under  the  provisions  of  the  present  constitution.    . 

Under  the  12th  section  of  the  act  of  1852,  relating  to  right 
of  way,  when  an  appeal  was  taken  from  the  decision  of  the 
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commissioners,  if  the  party  seeking-  the  condemnation  desired 
to  enter  upon,  possess  and  occupy  the  property,  pending-  the 
appeal,  it  was  necessary  that  a  bond  should  be  given  to  the 
person  whose  property  was  sought  to  be  taken,  to  secure 
payment  of  the  amount  of  the  judgment  that  should  be  finally 
rendered.  This  record  furnishes  no  evidence  that  such  bond 
was  given.  By  the  15th  section  of  that  act  it  is  provided 
that,  "Upon  verdicts  rendered  by  juries,  judgments  shall  be 
entered,  declaring  that  upon  the  payment  of  compensation  and 
damages,  or  either,  as  the  case  may  be,  the  right  and  title 
to  the  same  for  which  the  compensation  is  to  be  made,  or 
on  account  of  which  damages  are  allowed,  shall  vest  in  the 
State,  county,  corporation  or  person  petitioning  as  aforesaid, 
with  the  right  to  enter  upon,  use  and  apply  the  same  for  the 
purposes  stated  in  the  petition."  We  have,  in  this  record, 
no  evidence  that  a  verdict  was  rendered  by  a  jury,  on  appeal 
from  the  decision  of  the  commissioners,  or  otherwise.  It 
appears  that  an  appeal  was  taken,  but  it  does  not  appear  that 
it  was  tried.  This  statute,  in  prescribing  how  the  property 
of  the  individual  shall  be  condemned  for  public  use,  is  not 
merelv  directory,  it  is  mandatory.  "It  is  a  sound  and  in- 
flexible rule  of  law,  that  when  special  proceedings  are  author- 
ized by  statute,  by  which  the  estate  of  one  person  may  be 
divested  and  transferred  to  another,  every  material  provision 
of  the  statute  must  be  complied  with.  The  owner  has  the 
right  to  insist  upon  a  strict  performance  of  all  the  material 
requirements,  and  especially  of  those  designed  for  his  security, 
and  the  non-observance  of  which  may  operate  to  his  preju- 
dice."    Marsh  v.  Chestnut,  14  111.  225. 

But  the  commissioners  were  appointed  and  their  action 
taken  subsequent  to  the  adoption  of  the  present  constitution. 
By  sec.  13,  art.  2,  of  that  instrument,  it  is  guaranteed  to  the 
citizen  that  "private  property  shall  not  be  taken  or  damaged 
for  public  use,  without  just  compensation.  Such  compensa- 
tion, when  not  made  by  the  State,  shall  be  ascertained  by  a 
jury,  as  shall  be  prescribed  by  law."     And  this  guaranty  is 
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reinforced  by  the  last  clause  of  sec.  14,  art.  11,  in  these  words  : 
"The  right  of  trial  by  jury  shall  be  held  inviolate  in  all  trials 
of  claims  for  compensation,  when,  in  the  exercise  of  the  right 
of  eminent  domain,  any  incorporated  company  shall  be  inter- 
ested either  for  or  against  the  exercise  of  said  right."  It 
was  held  by  this  court,  in  the  People  ex  rel.  etc.  v.  The  Presid- 
ing Judge  etc.  62  111.  38.  that  these  provisions  were  in  force 
from  and  after  the  adoption  of  the  constitution,  without  the 
aid  of  specific  legislation  to  enforce  them,  and  that  section 
12  of  the  act  of  1852,  before  referred  to,  was  repealed  by 
them,  for  the  reason  that  it  authorized  the  land  to  be  entered 
upon  before  atrial  by  jury. 

It  is  argued  that  it  would  be  against  public  policy,  on  a 
mere  technicality,  to  destroy  the  entire  franchise  of  a  corpora- 
tion chartered  by  a  State,  and  deprive  the  public  of  this  high- 
way, etc.,  etc.,  for  this,  it  is  argued,  would  necessarily  and 
logically  be  the  result  of  appellant's  success. 

Without  at  all  conceding  that  these  results  will  flow  from 
appellant's  success,  we  answer,  that  the  objection  to  the  con- 
demnation, in  this  case,  is  not  a  mere  technicality.  The 
private  property  of  an  individual  has  been  taken  in  violation 
of  the  constitution  and  law,  and  however  important  aud 
sacred  may  be  the  chartered  rights  of  a  corporation,  they  can 
not  be  more  so  than  is  the  right  of  the  humblest  individual 
to  be  protected  in  the  enjoyment  of  his  or  her  property.  The 
right  to  take  private  property,  without  the  consent  of  the 
owner,  for  public  use,  after  making  due  compensation  as 
required  by  the  constitution,  even  under  the  most  favorable 
circumstances,  savors  of  hardship  and  oppression.  Nothing 
but  public  necessity  can  justify  it.  and  the  welfare  of  the  cit- 
izen imperatively  demands  that  it  shall  never  be  asserted 
except  in  strict  conformity  with  the  law  of  the  land.  If 
appellee,  regardless  of  individual  rights,  has  taken  property 
and  expended  a  large  sum  of  money,  which  will  be  imperiled 
by  the  assertion  of  individual  rights,  it  must  bear  the  conse- 
quences as  best  it  may.  It  can  not  be  allowed  to  urge,  as  a 
19 — 6bXH  III. 
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defense  to  the  wrongful  steps  that  it  has  taken,  the  existence 
of  rights  growing  out  of,  or  predicated  upon  those  wrongful 
steps. 

We  do  not  undertake  to  say  what  effect  the  verdict  of  the 
jury,  when  rendered  upon  the  trial  of  the  appeal  from  the 
condemnation,  may  have  upon  the  rights  of  these  parties.  It 
will  be  time  enough  to  consider  that  question  when,  if  ever, 
it  shall  be  properly  before  us. 

The  judgment   of  the   circuit   court  is   reversed  and  the 

cause  remanded. 

Judgment  reversed. 


Jesse  H.  Massie 

v. 
John    Belfoed. 

1.  Contracts — rule  of  construction.  In  the  construction  of  written 
contracts,  the  intention  of  the  parties  to  the  contract  is  to  be  determined 
from  the  whole  instrument,  and,  when  the  intention  can  be  so  ascertained, 
it  is  the  duty  of  courts  to  cany  it  into  effect. 

2.  If  a  contract  contains  ambiguous  words  or  words  of  doubtful  con- 
struction, they  will  be  construed  most  strongly  against  the  party  who 
executed  the  same,  as  the  other  party  is  not  presumed  to  have  chosen  the 
expression  of  doubtful  meaning. 

3.  Promissory  note — construed  as  to  time  of  payment.  Where  a  pro- 
missory note  read  as  payable  "on  or  by  the  first  of  March,  eighteen  and 
sixty-eight:''''  Held,  that  it  was  the  manifest  intention  of  the  parties  to 
make  the  same  payable  on  the  first  day  of  March,  1868,  and  that  the  court 
should  so  enforce  it. 

Writ  of  Error  to  the   Circuit  Court  of  Pope  county; 
the  Hon.  David  J.  Baker,  Judge,  presiding. 

Mr.  James  M.  Warren,  for  the  plaintiff  in  error. 

Messrs.  Green  &  Gilbert,  for  the  defendant  in  error. 


T 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  circuit 
court  of  Pope  county,  by  Jesse  H.  Massie  against  John  Bel- 
ford,  upon  a  promissory  note.  The  count  in  plaintiff's  decla- 
ration, upon  which  he  relies,  is  as  follows  :  "For  that,  whereas, 
the  said  defendant  heretofore,  to-wit :  on  the  6th  day  of 
November,  A.  D.  1867,  at,  etc.,  made  his  certain  promissory 
note,  and  then  delivered  the  same  to  the  plaintiff,  by  which 
said  note  the  defendant,  by  the  name  and  style  of  John  Bel- 
ford,  promised  to  pay  the  plaintiff,  by  the  name  of  Jesse  H. 
Massie,  $825,  with  interest  from  date,  by  the  first  of  March, 
eighteen  and  sixty-eight,  and  the  plaintiff  avers  that  it  was 
intended  by  and  between  the  parties  that  the  note  would 
become  due  on  the  first  day  of  March,  1868,  value  received." 

he  concluding  part  of  the  count  is  in  the  usual  form. 

To  this  count  defendant  demurred,  and  craved  oyer  of  the 
note.     It  was  read,  and  is  in  these  words: 

"Golconda,  III.,  Nov.  6,  1867. 

"On  or  by  the  first  of  March,  eighteen  and  sixty-eight,  I 

promise  to  pay  to  Jesse  H.  Massie  $825,  with  interest  from 

date,  at  the  rate  of  six  per  cent. 

"John  Belford." 

The  circuit  court  sustained  the  demurrer,  and  rendered 
judgment  against  the  plaintiff  for  costs.  The  plaintiff  brings 
the  case  to  this  court,  and  assigns  for  error  the  decision  of 
the  circuit  court  in   sustaining:  the  demurrer  to  the  declara- 


tion. 


The  only  question  involved  in  this  case  is,  the  proper  and 
legal  construction  to  he  given  to  the  promissory  note  set  out 
in  plaintiff's  declaration. 

In  the  construction  of  written  contracts,  it  is  a  well  known 
rule  of  law  that  the  intention  of  the  parties  who  made  the 
contract  is  to  be  determined  from  the  whole  instrument,  and 
when  the  intention  can  be  so  ascertained  it  is  the  duty  of 
courts  to  carry  it  into  effect. 
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If  a  contract  contains  ambiguous  words,  or  words  of  doubt- 
ful construction,  such  are  to  be  construed  most  strongly 
against  the  party  who  executed  the  contract.  If  the  contract- 
ing party  uses,  over  his  own  signature,  language  of  doubtful 
meaning,  he  can  not  complain  when  the  construction  is  favor- 
able to  the  other  contracting  party,  Avho  is  not  presumed  to 
have  chosen  the  expression  of  doubtful  meaning.  Walker  v. 
Kimball,  22  111.  539  ;  McCarty  v.  Hall,  24  111.  343. 

What,  then,  did  the  defendant  intend,  and  what  did  the 
plaintiff  expect,  when  the  promissory  note  was  executed  in  and 
by  which  the  defendant  promised  to  pay  the  amount  therein 
named,  on  or  by  the  first  of  March,  eighteen  and  sixty-eight  f 

There  can  be  no  doubt  in  regard  to  the  intention  of  both 
payer  and  payee  :  they  undoubtedly  intended,  by  the  language 
used,  to  make  the  note  due  on  the  1st  day  of  March,  1868 — 
the  word  "hundred"  was  omitted,  but  the  intent  of  the  parties 
is  so  manifest  that  the  law  will  enforce  the  contract  as  was 
intended,  and  hold  that  the  note  was  due  on  the  1st  day  of 
March,  1868. 

It  is  not  the  policy  of  courts  to  give  such  a  construction  to 
contracts  as  will  defeat  the  ends  of  justice  upon  a  technical 
question,  but  rather  enforce  contracts  according  to  the  inten- 
tion of  the  makers  thereof,  when,  as  in  this  case,  the  intent  is 
so  apparent. 

Judgment  of  cijpuit  court  reversed,  and  cause  remanded. 

Judgment  reversed. 


John  Shoet 

V. 
MoETIMEE    MlLLAED. 

Agency — recovery  for  services  by  agent.  Where  the  owner  of  land  em- 
ployed an  agent  to  sell  the  same,  agreeing  that  if  the  latter  would  find  a 
purchaser  at  a  fixed  price,  to  pay  him  $500,  which  the  latter  did,  it  was 
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held,  that  as  soon  as  the  agent  procured  the  purchaser  his  agency  ceased, 
and  his  taking  a  retainer  from  the  purchaser  to  see  that  the  papers  were 
properly  prepared  and  executed,  presented  no  ground  for  defeating  a 
recovery  of  the  price  agreed  to  be  paid  him. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  brought  by  Mortimer  Millard  against 
John  Short,  to  recover  for  services  as  agent,  in  the  city  court 
of  East  St.  Louis.  The  plaintiff  recovered  judgment,  and 
the  defendant  appealed  to  the  circuit  court,  where  the  plain- 
tiff again  recovered  judgment  for  $500  and  costs.  From  this 
judgment  the  defendant  appealed  to  this  court. 

Mr.  T.  G.  C.  Davis,  for  the  appellant. 

Mr.  R.  A.  Halbert,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  sued  appellant  to  recover  for  services  as  agent  in 
selling  a  tract  of  land.  It  appears  that  appellant  agreed  that 
if  appellee  would  find  him  a  purchaser  for  a  piece  of  land, 
he  would  pay  him  $500.  The  evidence  shows  that  he  pro- 
cured a  purchaser  at  the  price  fixed  by  appellant,  and  the  sale 
was  consummated.  But  it  is  urged  that  appellee  was  acting 
as  the  agent  of  both  appellant  and  Lovingston,  the  purchaser, 
without  having  notified  appellant.  An  examination  of  the 
evidence  shows  that  the  defense  is  not  established.  The  onlv 
evidence  we  find  in  support  of  the  defense  is  what  was  said 
by  Lovingston  when  the  sale  was  closed.  He  at  that  time 
proposed  that  appellee  should  prepare  the  deed,  as  he  was 
acting  for  both  parties,  but  the  proposition  was  declined,  appel- 
lant at  the  time  saying  another  attorney  did  his  business;  and 
it  appears  that  appellee  was  present  when  the  papers  were 
executed.     He  was  there  at  the  instance  of  Lovingston. 

There  is  no  doubt  that  appellee  was  the  agent  of  appellant 
in  procuring  a  purchaser,  and   the   evidence   shows  that  he 
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obtained  one  at  the  full  price  fixed  by  appellant,  and  when 
he  had  fully  performed  the  agency,  and  it  was  at  an  end,  he 
then  received  a  retainer  from  the  purchaser  to  see  that  the 
papers  were  properly  prepared  and  executed.  In  this  we  per- 
ceive nothing  wrong  or  inconsistent.  It  is  true,  his  retainer 
by  Lovingston  grew  out  of  his  former  agency,  but  not  till 
after  that  relation  had  terminated.  When  he  found  the  pur- 
chaser he  was  no  longer  the  agent  of  appellant,  and  was  free 
to  take  the  retainer  from  Lovingston.  There  was,  then, 
nothing  improper  or  inconsistent  in  his  thus  acting.  The 
evidence  sustains  the  finding  of  the  jury. 

No  question  has   been  raised  as  to  the  jurisdiction  of  the 
city  court   to   try  the  case,  and  the   judgment  of  the  court 

below  is  affirmed. 

Judgment  affirmed. 


Henry  Brown 

V. 

William  Boyce,  Jr. 

Trover — conversion.  Where  the  defendant  merely  assisted  a  neighbor 
in  driving  home  some  cattle  he  had  bought,  and  while  on  the  way  the 
plaintiff's  heifer  got  with  the  other  cattle,  the  parties  driving  using  every 
reasonable  exertion  to  keep  it  out  of  the  herd,  and  the  neighbor,  being 
unable  to  separate  it  from  his  other  cattle,  drove  it  home,  and  the  defend- 
ant promises  the  neighbor  to  see  the  plaintiff  and  buy  it  for  him :  Held, 
that  the  defendant  was  not  liable  to  the  plaintiff  in  trover,  or  as  a  drover, 
and  that  the  fact  that  defendant  told  plaintiff,  when  asked  if  he  knew 
where  the  heifer  was,  that  he  did  not  know,  could  not  make  him  guilty 
of  a  conversion. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an   action,  commenced   by  William  Boyce,   Jr., 
against  Henry  Brown,  before  a  justice  of  the  peace,  for  the 
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value  of  a  heifer  of  the  plaintiff.     The  facts  are  fully  stated 
in  the  opinion. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellant. 

Messrs.  Snyder  &  Dill,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  is  sought  to  sustain  the  judgment  of  the  circuit  court  on 
two  grounds  :  First,  the  appellant  is  guilty  under  the  "Act 
concerning  drovers;"  and,  second,  he  is  guilty  of  conversion 
of  the  property,  and  is  liable  in  trover. 

Neither  ground  is  maintainable.  The  appellant  was  not  a 
drover,  and  was  not  engaged  in  driving  cattle.  He  was  as- 
sisting Mr.  Hart,  as  a  neighborly  act,  to  drive  his  own  and 
some  cattle  he  had  sold  him,  a  short  distance,  and  while  they 
were  so  engaged,  the  animal  in  controversy  got  among  them. 
The  herd  belonged  to  Hart. 

The  evidence  shows,  all  parties  engaged  in  driving  the  cat- 
tle did  everything  reasonable  men  could  to  keep  it  out  of  the 
herd,  but  they  were  unable  to  do  so.  They  finally  concluded 
it  was  best  to  allow  it  to  go  along  with  the  other  cattle,  and 
the  appellant  was  to  buy  it  of  appellee,  if  he  could,  for  Hart. 
It  got  with  Hart's  cattle  without  any  fault  on  the  part  of 
appellant,  and  if  Hart  drove  it  a  distance  of  more  than  five 
miles,  appellant  is  in  no  way  responsible  for  it. 

There  was  no  conversion  of  the  property  by  appellant  or 
any  one  else.  He  never  sold  it,  or  pretended  to  sell  it.  When 
it  was  found  to  be  impracticable  to  keep  it  out  of  the  herd,  he 
disclosed  the  true  owner's  name  and  offered  to  buy  it  for 
Hart  if  he  could.  This  was  all  the  connection  he  had  with 
the  transaction.  In  hunting  for  his  property,  the  appellee 
found  it  in  the  inclosure  of  Hart,  and  was  distinctly  told  he 
could  take  it.     This  he  refused  to  do. 

Much  stress  is  laid  on  the  fact,  appellant,  when  inquired 
of,  told  appellee  he    did   not  know  where  the   heifer    was. 
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Appellant  gives  a  reasonable  explanation  of  this  remark.  He 
had  lately  passed  Hart's  pastures  and  did  not  see  it  with  the 
other  cattle,  and  could  truthfully  say  he  did  not  know  where 
it  was.  But  if  he  had  given  incorrect  information,  still  it 
was  not  such  an  unlawful  interference  with  the  property  of 
another  as  would  amount  to  a  conversion  and  render  him  lia- 
ble in  trover. 

The  verdict  is  so  palpably  against  the  evidence,  we  must 
regard  it  as  the  result  of  passion  or  prejudice,  or  a  clear  mis- 
apprehension of  the  testimony. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Illinois  and  St.  Louis  Bailkoad  Company 

V. 

William  McClintock. 

Interest— judgment  on  condemnation  of  land.  The  judgment  of  the 
circuit  court,  upon  appeal  from  commissioners'  assessment  of  damages  on 
condemnation  of  land  for  right  of  way  under  the  act  of  1852,  will  draw 
six  per  cent  per  annum  interest,  where  possession  of  the  property  is  taken 
and  retained  by  the  applicant  for  condemnation. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  agreed  case,  whereby  it  appeared  that  the  appel- 
lee, on  appeal  to  the  circuit  court  from  the  action  of  commis- 
sioners appointed  under  the  act  of  1852,  recovered  $5000  dam- 
ages for  property  taken  under  the  right  of  eminent  domain  by 
the  appellant.  The  cause  was  brought  to  this  court  on  appeal, 
and  the  judgment  of  the  circuit  court  affirmed.  The  railroad 
company  then  paid  the  sum  awarded  by  the  jury,  without 
interest.  It  was  agreed  that,  if  the  judgment  bore  interest, 
the  appellee  should  recover  the  sum  of  §'266.Qo  against  the 
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company.      The    circuit    court    so    held,    and    the    company 
appealed  from  the  judgment. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellant. 

Messrs.  C.  W.  &  E.  L.  Thomas,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  only  question  here  presented  is,  whether  a  judgment 
of  a  circuit  court,  on  appeal  from  commissioners  condemning 
lands  for  right  of  way,  under  the  act  of  1852,  relating  to 
that  subject,  bears  interest,  where  possession  of  the  property 
condemned  is  taken  and  retained  by  the  applicant  for  condem- 
nation. 

The  question  was  settled  by  this  court  in  the  case  of  Cook 
v.  The  South  Park  Commissioners,  61  111.  115.  It  was  there 
said  :  "  We  think  that  interest  should  be  allowed  upon  judg- 
ments, when  final,  in  proceedings  of  this  character.  They  are 
within  the  spirit,  if  not  within  the  terms,  of  the  statute, 
which  allows  interest  upon  all  judgments  recovered."  We 
are  not  disposed  to  depart  from  the  construction  thus  given 
to  the  act. 

The  judgment  of  the  circuit  court  allowing  interest  from 

the  date  of  the  judgment  of  the  condemnation  in  that  court, 

is  therefore  affirmed. 

Judgment  affirmed. 


William  H.  Bertholf 
v. 

Quinlan  Bros.  &  Co. 

1.     Trover — when  it  lies — conversion.     If  a  person  is  in  the  possession 
of  the  property  of  another,  claiming  it  as  his  own,  under  a  contract  by  a 
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title  adverse  to  that  of  the  owner,  the  latter,  after  demand  and  a  refusal, 
may  maintain  trover. 

2.  Same — right  in  plaintiff  necessary  to  maintain.  The  plaintiff"  in 
trover  must  show  that,  he  has  either  a  general  or  a  special  property  in  the 
thing  converted,  and  the  right  to  its  possession. 

3.  Where  the  plaintiff's  agent  traded  a  lot  of  whiskey  for  a  piano,  with 
the  defendant,  upon  condition  that  his  principal  should  approve  the  bar- 
gain, and  delivered  possession  of  a  part  of  the  whiskey,  and  the  principal 
repudiated  the  exchange,  and  demanded  the  whiskey  of  the  defendant, 
which  he  refused  to  deliver,  claiming  that  the  exchange  was  an  absolute 
one:   Held,  that  the  plaintiff  might  maintain  trover  for  the  same. 

4.  Agency — transfer  without  authority — agent's  liability  to  principal  does 
not  make  sale  good.  Where  an  agent  exchanges  the  property  of  his  prin- 
cipal without  authority,  the  fact  of  his  liability  to  the  principal  will  afford 
no  ground  for  defeating  an  action  of  trover  brought  by  the  principal 
against  the  party  receiving  the  same  from  the  agent,  or  release  his  lia- 
bility to  the  owner  after  his  refusal  to  deliver  the  same  on  demand. 

5.  Same — authority  by  previous  ratification  of  similar  acts.  The  fact 
that  the  principal  of  an  agent  to  collect  claims  had,  on  two  prior  occa- 
sions, sanctioned  payments  to  the  latter,  in  a  pipe  and  in  a  watch  and 
chain,  by  charging  the  same  to  the  agent's  account,  will  not  bind  the 
principal  to  a  sale  of  his  property  for  a  piano,  made  without  authority, 
especially  where  the  principal  repudiated  it  on  the  next  dajr,  and  as  soon 
as  advised  of  it. 

6.  In  this  case,  the  plaintiff's  agent  to  collect  debts  for  liquor  sold, 
found  the  debtor  unable  to  pay,  and  that  he  had  mortgaged  the  liquor  1o 
a  third  party,  who  refused  to  give  it  up  unless  paid  his  demand.  The 
agent,  for  the  purpose  of  securing  his  principal's  interest,  agreed  to  take 
back  the  liquor,  and  drew  a  draft  on  the  principal  for  the  amount  due 
the  mortgagee,  and  procured  the  defendant  to  indorse  the  same,  and  after- 
wards sold  the  liquor  to  the  defendant  for  a  piano,  subject  to  the  ratifica- 
tion of  the  principal,  and  telegraphed  his  principal  of  the  fact,  who  im- 
mediately after  repudiated  the  sale,  and  refused  payment  of  the  draft. 
Upon  learning  the  facts  as  to  the  draft,  the  principal  tendered  the  amount 
of  the  same  to  the  defendant,  and  demanded  the  liquor  then  in  his  pos- 
session. He  refused  to  deliver  the  same,  claiming  it  under  the  contract 
with  the  agent.  The  principal  then  brought  trover  for  the  same.  It  was 
insisted  that  by  dishonoring  the  draft  he  repudiated  the  act  of  his  agent 
in  taking  the  liquor  for  his  debt,  and  therefore  had  no  right  to  maintain 
the  action :  Held,  that  as  the  principal  was  not  informed  of  the  facts  upon 
which  the  draft  was  drawn,  he  was  not  concluded  by  his  dishonoring  the 
same  from  claiming  the  liquor. 

7.  Evidence — affidavit  of  jurors.  It  is  the  settled  doctrine  of  this  court 
that  an  affidavit  of  a  juror  can  not  be  received  to  impeach  a  verdict. 
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Appeal  from  the  Circuit  Court  of  Marion  county ;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  and  Mr.  W.  R.  Hubbard,  for 
the  appellant. 

Mr.  B.  B.  Smith,  for  the  appellees 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  trover,  in  the  Marion  circuit  court, 
for  six  barrels  of  whiskey,  and  verdict  and  judgment  for  the 
plaintiff. 

To  reverse  this  judgment  the  defendant  appeals,  and  makes 
the  point  that  the  action  is  misconceived — that  trover  is  not 
the  appropriate  remedy,  as  appellant  obtained  possession  of 
the  property  under  color  of  a  contract,  and  that  if  the  action 
could  be  maintained  it  should  be  brought  in  the  name  of 
Cramer. 

To  understand  the  force  of  this  objection,  it  is  necessary  to 
state,  that  appellees  were  a  firm,  doing  business  in  St.  Louis, 
Cramer  being  a  traveling  agent  to  solicit  orders  and  make 
collections,  and  to  sell  goods  for  cash.  A  part  of  the  whiskey 
in  question  had  been  sold  by  appellees  to  one  Lynch,  doing 
business  at  Kinmundy,  for  which,  and  on  other  accounts, 
Lynch  was  indebted  to  appellees  four  hundred  dollars.  Lynch 
had  purchased  other  whiskey  of  another  house,  and  had  mort- 
gaged it  to  one  Haworth,  to  secure  two  hundred  dollars. 
Cramer  applied  to  Haworth  to  release  his  mortgage  on  a  part 
of  the  whiskey,  which  being  declined  he  agreed  to  release  it 
on  the  whole  lot,  if  Cramer  would  pay  his  claim.  This  Cra- 
mer concluded  to  do,  and  drew  on  appellees  at  St.  Louis  for 
two  hundred  dollars.  This  draft  was  indorsed  by  appellant, 
and  cashed  at  the  Kinmundy  bank,  and  the  proceeds  paid 
over  to  Lynch,  who,  thereupon,  released  his  claim  on  the 
property. 
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Appellant  claims,  that  on  this  being  done  he  purchased  the 
whiskey  from  Cramer,  giving  him  therefor  a  piano.  It  is 
claimed  by  appellant,  and  he  so  testified  on  the  trial,  that  the 
sale  was  absolute  and  unconditional,  whilst  appellees  insist 
the  exchange  was  made  by  Cramer,  subject  to  their  approval 
— and  so  Cramer  testifies.  It  is  in  proof  that  appellees,  when 
notified  by  Cramer  of  the  trade,  promptly  repudiated  it,  and 
soon  afterwards  made  a  demand  upon  appellant  to  deliver  up 
the  whiskey,  which  he  refused. 

There  are  facts  proved,  tending  to  show  this  trade  for  the 
piano  was  an  absolute  sale,  but  the  jury  have  found  there  was 
sufficient  evidence  to  show  a  conditional  trade  only — a  trade 
subject  to  the  ratification  of  appellees  ;  and  we  can  not  say 
they  have  given  undue  weight  to  the  testimony  leading  to  such 
a  conclusion.  All  the  facts  were  before  the  jury,  and  we  can 
not  say  they  have  found  against  them. 

As  to  the  legal  proposition,  we  understand  the  rule  to  be, 
if  a  person  is  in  possession  of  the  property  of  another  claiming 
it  as  his  own  under  a  contract,  by  a  title  adverse  to  that  of 
the  owner,  the  latter,  after  demand  and  refusal,  may  maintain 
trover.  The  plaintiff  in  such  action  must  show  that  he  has 
either  a  general  or  a  special  property  in  the  thing  converted, 
and  the  right  to  its  possession. 

As  to  the  instructions,  we  think  they  fairly  stated  the  law 
to  the  jury,  and  though  some  of  them  may  not  possess  entire 
legal  accuracy,  they  could  not  have  misled  the  jury.  For 
the  appellant  these  instructions  were  given : 

"The  court  instructs  the  jury,  that  if  you  believe,  from  the 
evidence,  that  Cramer  had  authority  to  sell  the  whiskey  in 
question  to  the  defendant,  and  if  you  further  believe,  from 
the  evidence,  that  Cramer  did  so  sell  the  whiskey  to  Bertholf, 
and  deliver  the  whiskey  to  him,  then  the  trade  is  complete, 
and  the  title  to  the  whiskey  rests  in  Bertholf,  and  the  title 
can  not  be  diverted,  except  by  a  failure  of  the  conditions  on 
the  part  of  Bertholf,  and  you  should  find  for  the  defendant. 
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"The  court  instructs  the  jury,  for  the  defendant,  that  if  you 
believe,  from  the  proof,  that  Cramer  was  the  general  agent 
of  the  plaintiffs,  and  that  Cramer,  in  former  transactions,  had 
sold  the  defendant  whiskey  and  taken  property  of  defendant 
in  pay  or  part  pay  for  the  same,  and  that  plaintiffs  had  settled 
with  defendant,  recognizing  the  payment  in  property  as  good, 
then  the  defendant  has  a  right  to  trade  property  for  whiskey, 
and  the  plaintiffs  are  bound  thereby,  unless  you  find  the 
sale  was  made  in  this  case  subject  to  the  approval  of  the 
plaintiffs. 

"The  Court  instructs  the  jury,  that  if  you  believe,  from  the 
proof,  that  Cramer  took  the  whiskey  from  J.  C.  Haworth  and 
"W.  R.  Lynch,  as  the  property  of  Cramer,  and  that  Cramer 
sold  the  whiskey  to  defendant,  then  you  should  find  for  de- 
fendant. 

"That,  in  order  for  a  tender  to  be  good,  it  must  be  for  the 
whole  amount  paid  by  defendant;  and  if  the  jury  believe, 
from  the  evidence,  that  the  tender  was  less  than  the  amount 
paid  by  the  defendant,  then  it  was  no  good  tender,  and  you 
should  find  for  defendant. 

That  if  you  believe,  from  the  evidence,  that  the  plaintiffs, 
through  their  agent,  A.  W.  Smith,  exercised  any  acts  of  own- 
ership over  the  piano  that  was  to  be  paid  for  the  whiskey, 
then  it  may  be  considered  by  the  jury,  in  passing  on  the  rati- 
fication of  the  trade." 

Those  given  for  the  plaintiffs  were  as  follows  : 

"That  an  agent  for  the  sale  of  goods  and  to  collect  bills 
does  not  authorize  the  as;ent  to  trade  for  barter;  and  if  vou 
believe,  from  the  evidence,  that  Cramer  took  the  whiskey  in 
collection  of  the  Lynch  debt  due  plaintiffs,  and  that  Cramer 
traded  the  whiskey  for  a  piano,  and  such  trade  was  out  of  the 
scope  of  his  authority,  and  this  was  known  to  defendant  at 
the  time,  then  such  sale  did  not  bind  plaintiffs. 

"That  if  you  believe,  from  the  evidence,  that  plaintiffs,  by 
their  agent,  bought  the  whiskey  of  Lynch,  and  that  the  agent 
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traded  it  to  defendant  for  a  piano,  then  the  plaintiffs  are 
not  bound  by  such  trade,  if  you  believe,  from  the  evidence, 
that  Cramer  went  beyond  his  authority,  and  such  act  was 
known  to  defendant,  as  an  agent  of  plaintiffs,  in  trading  for 
the  piano,  unless  the  plaintiffs  ratified  the  trade  for  the  piano. 

"That  if  you  believe,  from  the  proof,  the  whiskey  belonged 
to  plaintiffs  at  the  time  the  suit  was  brought,  and  that  they 
demanded  the  whiskey  before  the  suit  was  brought,  and  the 
defendant  refused  to  give  it  up,  you  should  find  for  plaintiffs 
the  value  of  the  whiskey. 

"That  plaintiffs  are  not  bound  by  the  acts  of  Cramer,  unless 
you  believe,  from  the  proof,  he  acted  within  his  authority  and 
agency,  or  his  acts  were  approved  of  by  plaintiffs.  That  if 
Cramer  was  acting  for  plaintiffs  in  taking  the  whiskey,  merely 
this  did  not  authorize  him  to  sell  the  whiskey  for  a  piano, 
and  the  sale  for  the  piano  would  not  bind  the  plaintiffs  unless 
the  sale  for  the  piano  was  within  the  scope  of  his  authority, 
or  was  afterwards  ratified  by  plaintiffs." 

These  instructions  were  refused  appellant : 

"The  court  instructs  the  jury,  that  if  you  believe,  from  the 
evidence,  that  Cramer  was  responsible  to  plaintiffs  for  the 
goods  sold  to  Lynch  by  Cramer,  as  agent  of  plaintiffs,  then 
you  should  find  for  defendant. 

"That  if  you  believe,  from  the  evidence,  that  plaintiffs  rati- 
fied the  contracts  made  by  the  agent,  Cramer,  when  he  ex- 
ceeded his  authority,  when,  for  their  benefit,  these  persons 
had  a  right  to  treat  Cramer  as  a  general  agent,  they  would  be 
bound  by  the  contracts  of  Cramer,  and  if  injured  would  have 
to  look  to  their  agent,  Cramer,  for  relief. 

"  That  if  you  believe,  from  the  evidence,  that  plaintiffs 
refused  to  pay  the  draft,  that  was  a  repudiation  of  the  trans- 
action of  Cramer  with  Lynch;  and  if  you  further  believe, 
from  the  evidence,  that  plaintiffs  knew  the  whole  contract 
made  by  Cramer  with  Lynch,  then  plaintiffs  can  not,  after- 
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wards,  resuscitate  the  contract  with  Lynch,  without  Lynch's 
consent;  and  if  plaintiffs  have  not  proved  that  Lynch  did 
again  consent,  you  should  find  for  defendant." 

It  was  not  material  to  the  inquiry  what  might  have  been 
the  responsibility  of  Cramer  to  his  employers.  That  could 
not  release  appellant  from  his  liability  to  appellees,  should 
the  jury  be  satisfied  from  the  evidence  that  the  goods  belonged 
to  appellees,  and  appellant  had  refused  to  deliver  them  upon 
demand. 

The  next  instruction  has  reference  to  some  proof  in  the 
cause,  that,  in  a  previous  transaction  between  appellant  and 
appellees,  the  latter  had  sanctioned  a  payment  made  by  ap- 
pellant to  Cramer,  by  delivering  him  a  meerschaum  pipe, 
worth  fifteen  dollars,  and  at  another  time  a  watch  and  chain, 
worth  seventy  dollars.  These  articles  were  charged  to  Cra- 
mer by  appellees  in  their  account  against  him,  as  cash,  and 
in  that  manner  sanctioned  by  appellees.  It  does  not  follow, 
because  appellees  sanctioned  these  small  transactions,  they 
were  obliged  to  sanction  one  like  this,  which  they  show  they 
expressly  repudiated  on  the  next  day  after  its  occurrence,  and 
so  soon  as  they  were  advised  of  it  by  Cramer. 

The  last  one  omits  an  important  element:  a  knowledge  of 
the  facts  on  which  the  draft  was  drawn.  When  appellees 
were  informed  of  the  facts  on  the  same  or  the  next  day,  they 
promptly  remitted  the  two  hundred  dollars,  the  amount  of 
the  draft,  which  was  tendered  to  appellant,  and  which  he 
refused  to  accept. 

The  remaining  point  is  the  refusal  of  the  court  to  set  aside 
the  verdict  on  the  affidavit  of  Switzer,  one  of  the  jurors  who 
tried  the  cause. 

It  is  the  settled  doctrine  of  this  court,  that  an  affidavit  of 
a  juror  can  not  be  received  to  impeach  a  verdict.  The  point 
is  not  argued  by  appellant,  and  in  view  of  the  affidavits  of 
three  other  jurors,  it  is  believed  he  does  not  rely  upon  it. 
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All  the  facts  having  been  fully  considered  by  the  jury,  and 
on  a  careful  examination  of  the  record,  we  can  not  say  they 
have  decided  against  the  right,  and  must  affirm  the  judg- 
ment. 

Judgment  affirmed. 


William  E.  Miller 

v. 

Heney  T.  Blow. 

1.  Pleading — entitling  pleas  and  replications.  The  presumption  being 
that  all  pleadings  are  filed  at  the  same  term,  it  is  unnecessary  to  entitle  a 
plea  or  replication  as  of  any  term  of  the  court.  This  rule  is  not  appli- 
cable to  pleas  in  abatement.  Thus,  where  a  replication  was  filed  at  the 
March  term,  1872,  of  the  court,  entitled  as  of  the  October  term,  1872,  the 
entitling  was  held  surplusage,  and  not  to  vitiate  it. 

2.  Same — replication  to  plea  of  set-off  in  debt.  To  a  plea  of  set-off  in  an 
action  of  debt,  the  plaintiff  replied  "that,  at  the  time  of  the  commence- 
ment of  this  action,  the  said  plaintiff'  Avas  not  indebted  in  manner  and 
form  in  the  sum  of  money  in  said  plea  mentioned,  nor  in  any  other  sum 
of  money,  or  any  part  thereof,  for  work  and  labor  and  services  done  and 
performed  by  said  defendant  for  said  plaintiff  at  his  request,"  etc:  Held, 
on  special  demurrer  to  the  same,  that  it  contained  more  than  the  general 
issue,  but  that  the  redundant  words  might  be  rejected  as  surplusage,  and 
the  replication  sustained. 

3.  The  rule  requiring  a  pleading  to  be  in  form  does  not  require  the  use 
of  the  precise  words  employed  in  approved  precedents.  If  equivalent 
words  conveying  the  same  meaning  are  used,  it  will  suffice,  and  still  be 
in  good  form.  Thus,  the  words  in  nil  debet,  "was  not  indebted  in  manner 
and  form,"  etc.,  instead  of  "does  not  owe  the  said  sum  of  money  above 
demanded,  or  any  part  thereof,  in  manner  and  form,"  etc.,  convey  the  same 
meaning,  and  will  be  good  in  form. 

4.  Same — modern  tendency  to  discard  technicalities  in.  The  tendency 
of  courts  in  modern  times  is  to  dispense,  as  far  as  possible,  with  mere 
technical  forms  in  pleading,  so  that  there  is  enough  to  enable  justice  to 
be  full}"  and  fairly  administered. 

5.  Pleading  and  evidence — variance.  Where  a  count  of  a  declaration 
in  debt  for  rent  upon  a  written  lease  described  the  demised  premises  by 
the  government  surveys,  without  the  reservation  of  any  part  of  the  land 
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contained  in  such  boundaries,  a  lease  describing  the  land  by  numbers,  but 
reserving  all  right  of  way  held  by  all  railways  passing  through  the  prem- 
ises, it  was  held,  that  the  lease  was  not  admissible  in  evidence  under  such 
count,  as  it  was  variant  from  that  described. 

6.  Declaration — sufficiency  of  in  debt  for  rent  on  written  lease.  In  an 
action  of  debt  for  rent  due  under  a  written  lease,  a  count  of  the  declara- 
tion averred  generally  that  the  plaintiff  demised  by  a  written  lease  to  the 
defendant  certain  premises,  without  describing  them,  for  specified  periods 
of  time,  for  a  specified  annual  rent,  stating  the  times  of  payment,  rate 
of  interest,  date  of  lease,  etc.,  in  all  which  particulars  it  corresponded 
with  the  lease.  It  was  objected  that  the  description  of  the  lease  was  too 
vague  to  admit  its  introduction  in  evidence:  Held,  that  the  count  was 
good,  and  the  lease  admissible  in  evidence  under  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Joseph  Gillespie,  Judge,  presiding. 

This  was  an  action  of  debt  on  a  lease,  brought  bv  Henrv 
T.  Blow  against  William  E.  Miller.  The  second  count  of 
the  declaration  was  as  follows: 

"  And  for  that,  whereas  the  said  plaintiff,  heretofore,  to-wit : 
on,  etc.,  at,  etc.,  demised  by  written  lease  to  the  said  defend- 
ant a  certain  messuage  and  premises  with  the  appurtenances, 
to  have  and  to  hold  the  same  for  a  certain  term  of  rears, 
to-wit:  one  part  of  said  premises  from  the  2d  day  of  March, 
1869,  up  to  the  31st  day  of  December,  1874,  and  another  part 
thereof  from  the  23d  day  of  October.  1868,  to  the  31st  day 
of  December,  1874,  yielding  and  paying  for  said  messuage 
and  premises  the  yearly  rent  of  $1000,  from  and  after  the 
31st  day  of  December,  1869,  payable  in  advance  on  the  1st 
day  of  January  then  next  ensuing,  until  the  completion  of 
the  said  term,  said  rent  or  any  part  thereof  bearing  interest 
at  the  rate  of  ten  per  cent  per  annum  from  due  until  paid; 
by  virtue  of  which  said  demise  said  defendant  entered  the 
premises  and  was  possessed  thereof  from  thence  hitherto,  when 
a  large  sum  of  money,  to-wit:  the  sum  of  $2000  of  the  rent 
aforesaid,  became  and  was  due  and  payable  from  said  defend- 
ant to  said  plaintiff,  and  still  is  in  arrear  and  unpaid  to  the 
20— 68th  III. 
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said  plaintiff,  whereby  an  action  has  accrued  to  the  said  plain- 
tiff to  demand  and  have  the  said  sum  of  $2000  above  de- 
manded ;  yet  the  said  defendant  has  not  as  yet  paid  the  said 
sum  of  $2000  above  demanded,  or  any  part  thereof,  although 
often  requested  so  to  do,  but  has  refused  and  still  refuses,  to 
the  damage/'  etc. 

At  the  March  term,  1872,  the  plaintiff  filed  his  replication 
to  the  defendant's  third  plea,  which  was  set-off.  The  replica- 
tion was  entitled  "October  term  of  St.  Clair  circuit  court, 
A.  D.  1 872/'  The  defendant  demurred  specially  to  this 
replication,  because  it  did  not  traverse  the  indebtedness  in 
manner  and  form  as  alleged  in  the  plea;  because  it  sought 
to  introduce  an  immaterial  issue,  whether  plaintiff  was  or  was 
not  indebted  to  defendant  otherwise  than  as  alleged  in  the 
plea;  because  it  was  entitled  of  the  October  term  of  the 
court  instead  of  the  March  term  thereof,  or  other  term  at  or 
before  which  it  was  filed,  and  because  it  sought  to  traverse 
indebtedness  for  a  specific  sum.  The  court  overruled  the 
demurrer. 

The  lease  offered  in  evidence  described  the  premises  by  their 
numbers.  It  provided  for  the  payment  of  the  rent  as  stated 
in  the  declaration,  and  "all  taxes,  general  or  special/'  which 
might  be  assessed  against  the  premises,  or  any  part  thereof, 
during  the  term.  It  was  also  provided  "that  all  such  parts 
and  portions  of  the  lands,"  etc.,  "which  are  subject  to  the  right 
of  way  of  any  railroad  company  or  companies,  are  not  in- 
tended to  be  affected  by  this  indenture,  but  that  any  and  all 
such  rights  and  any  and  all  portions  of  said  lands  now  sub- 
ject to  such  rights  and  easements  are  excepted  from  the  oper- 
ation of  the  same." 

The  plaintiff  recovered  judgment  for  $2000  debt  and 
$355.56  damages  and  costs  of  suit. 

Mr.  Wm.  H.  Underwood,  for  the  plaintiff  in  error. 
Messrs.  G.  &  G.  A.  Kceener,  for  the  defendant  in  error. 


187:^.]  Mtt/t/eb  v.  Bt.ow.  307 

Opinion  of  the  Court. 
Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  brought  by  defendant  in  error, 
in  the  St.  Clair  circuit  court,  against  plaintiff  in  error.  The 
action  was  on  a  lease,  and  the  declaration  contained  two 
counts.  The  first  was  on  a  lease,  describing  the  premises  by 
the  government  surveys,  setting  out  the  time  the  lease  was  to 
run  and  the  sum  to  be  paid,  and  the  times  of  payment,  and 
the  rate  of  interest  it  was  to  bear  if  not  punctually  paid,  with 
particulars  as  to  terms,  conditions,  etc. 

The  second  count  is  on  a  written  lease  of  certain  premises, 
for  certain  terms  of  years,  on  one  part  of  the  premises,  com- 
mencing on  a  day  specified,  and  the  other  part  commencing  on 
another,  and  the  term  on  both  ending  on  the  same  day,  at  a 
specified  sum  annually,  payable  in  advance  on  the  1st  of  Jan- 
uary each  year,  and  any  part  thereof  not  paid  when  due  to 
bear  ten  per  cent  interest  per  annum  after  maturity. 

To  the  first  count  defendant  pleaded  non  est  factum,  and  to 
the  second  nil  debet,  and  to  both  counts  set-off  of  $300.  To 
the  third  plea  plaintiff  added :  "General  traverse  and  issue  to 
the  country."  To  this  replication  a  demurrer  was  sustained. 
Plaintiff  thereupon  filed  a  replication  "that,  at  and  before  the 
time  of  the  commencement  of  this  action  the  said  plaintiff 
was  not  indebted,  in  manner  and  form,  in  the  sum  of  money 
in  said  plea  mentioned,  nor  in  any  other  sum  of  money,  or  any 
part  thereof,  for  work  and  labor  and  services  done  and  per- 
formed by  said  defendant  for  said  plaintiff  at  his  request,  and 
this,  plaintiff  prays  may  be  inquired  of  by  the  country." 

To  this  replication  defendant  demurred  specially:  because 
it  did  not  traverse  the  indebtedness  in  manner  and  form  as 
alleged  in  the  plea;  because  it  seeks  to  introduce  an  imma- 
terial issue,  and  because  the  plea  is  entitled  of  the  October 
term,  instead  as  of  the  March  term,  and  because  it  seeks  to 
traverse  indebtedness  for  a  specific  sum.  The  demurrer  was 
overruled  and  the  defendant  abided  by  his  demurrer.  This 
replication  was  filed  at  the  March  term,  1872,  and  on  the  12th 
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day  of  April  of  that  year,  and  is  entitled  as  of  the  October 
term,  1872,  and  the  question  of  entitling  the  plea  is  thus  pre- 
sented. 

The  modern  practice  in  the  courts  of  both  this  country  and 
Great  Britain  is  more  liberal  than  it  was  anciently.  Much 
of  the  technical  rubbish  has  been  brushed  away,  and  the 
courts  left  more  free  and  less  trammeled  in  the  administra- 
tion of  justice.  The  tendency  of  courts  in  modern  times  has 
been,  as  far  as  possible,  to  dispense  with  mere  technical  forms, 
so  that  there  is  enough  to  enable  justice  to  be  fully  and  fairly 
administered.  But  in  pleading,  under  the  statute  a  party  has 
the  right  to  interpose  a  special  demurrer  to  pleadings,  and 
thus  present  questions  of  form,  and,  fortunately,  but  little 
delay  is  thus  produced,  as,  when  thus  challenged,  the  court, 
as  a  matter  of  course,  permits  an  amendment  without  a  con- 
tinuance, and,  almost  without  exception,  attorneys  avail  them- 
selves of  the  easy  means  of  thus  amending,  thus  preventing 
delay  and  the  presentation  of  questions  on  error  onlv  involv- 
ing form,  without  profit  to  any  person,  unless  it  be  to  the  offi- 
cers of  the  law. 

There  was  a  time  when  the  practice  required,  where  a  plea 
or  replication  was  filed  at  a  term  subsequent  to  the  declara- 
tion, it  should  recite  an  imparlance,  but  that  requirement  has 
been  long  dispensed  with  as  useless,  and  the  want  of  such  a 
recital  can  no  longer  be  urged  as  an  objection.  It  was  first 
relaxed  in  the  King's  Bench  and  Common  Pleas,  where  the 
suit  was  brought  by  original  writ. 

In  Waymark's  case,  5  Coke  R.  75  b,  in  the  King's  Bench 
the  practice  at  that  time  was,  after .  the  bar  pleaded  the 
plaintiff  has  a  day  to  reply,  and  even  two  or  three  terms 
after;  no  mention  in  the  roll  is  made  of  an  imparlance  or  con- 
tinuance; but  when  he  replies  or  rejoins,  it  shall  be  intended 
that  it  was  entered  at  the  term  at  which  the  bar  was  pleaded. 

In  the  case  of  Mellor  v.  Walker,  2  Saund.  R.  2,  Sergeant 
Williams,  in  note  2  to  that  case,  says:  "Nor  is  there  any  con- 
tinuance entered  on  the  plea  in  the  record,  in  the  C.  B.  or  of 
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the  K.  B.,  when  the  proceeding  is  by  original  writ,  for  the 
declaration  and  all  the  other  proceedings  are  supposed  to  be 
of  the  same  term."  Even  at  that  early  day  the  useless  and 
cumbrous  form  of  reciting  in  the  beginning  of  the  replication 
that  there  had  been  an  imparlance,  had  grown  into  disuse, 
where  the  suit  was  by  original  writ.  And  our  practice  being 
to  commence  all  actions  by  summons,  conforms  more  nearly 
to  the  original  writ  than  to  the  bill.  It  is  believed  that  the 
practice  of  reciting  an  imparlance  in  pleas  in  bar,  has  long 
since  gone  into  disuse  in  England,  where  the  suit  is  by  bill. 
The  practical  tendency  of  modern  times  is,  to  free  the  courts 
of  useless  and  unmeaning  forms,  and  there  can  nowhere  be 
found  a  disposition  to  return  to  this  one  which  has  been 
wisely  discarded  in  practice. 

The  presumption,  then,  being  that  all  pleadings  are  filed  at 
the  same  term,  it  was  unnecessary  to  entitle  this  replication 
of  any  term,  and  it  having  been  entitled  of  an  impossible 
term,  the  entitling  will  be  rejected  as  surplusage.  The  rule 
here  announced  is  not  intended  to  apply  to  pleas  in  abatement. 

As  to  the  special  grounds  of  demurrer,  that  the  replication 
contains  more  than  the  general  issue  in  the  action  of  debt, 
the  majority  of  the  court  are  of  the  opinion  that  the  redun- 
dant words  may  be  rejected  as  surplusage,  and  the  replication 
sustained. 

The  replication  contains  the  words  "was  not  indebted  in 
manner  and  form  in  the  sum  of  money  in  the  said  plea  men- 
tioned," instead  of  the  words  "that  he  does  not  owe  the  said 
sum  of  money  above  demanded,  or  any  part  thereof,  in  man- 
ner and  form,"  etc.  We  have  never  understood  that  the  rule 
requires  that  a  plea,  to  be  in  form,  must  use  the  precise  words 
employed  in  the  approved  precedent.  Other  equivalent  words 
conveying  precisely  the  same  meaning  will  suffice,  and  still 
be  good  in  form. 

In  a  plea  of  nil  debet,  the  words  "is  not  indebted"  convey 
the  same  meaning  as  "does  not  owe."     We  therefore  think 
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the  court  below  did  right  in  treating  the  redundant  words  as 
surplusage,  and  in  overruling  the  demurrer. 

As  to  what  is  said  as  to  the  understanding  of  counsel  about 
regarding  the  replication  as  being  amended,  we  can  not  regard 
it,  as  it  is  not  found  in  the  record,  and  all  know  we  can  only 
consider  and  be  governed  by  what  is  found  therein. 

It  is  urged  that  the  court  below  erred  in  admitting  the  lease 
in  evidence.  It  is  insisted  that  there  was  a  material  variance 
that  should  have  excluded  the  lease  when  offered.  Had  the 
declaration  only  contained  the  first  count,  then  the  objection 
would  have  been  well  taken.  It  counted  on  a  lease  of  prem- 
ises described  by  the  government  surveys,  without  any  reser- 
vation of  a  portion  of  the  land  contained  in  such  boundaries. 
The  lease  demises  certain  lands  described  bv  numbers,  but 
reserves  from  the  operation  of  the  demise  all  right  of  way 
held  by  all  railways  passing  through  the  premises.  The  res- 
ervation in  the  lease  impliedly  asserts  that  railways  having 
right  of  way  pass  over  the  land,  and  thus  we  see  a  material 
variance  between  the  lease  and  that  described  in  the  first 
count  of  the  declaration. 

But  the  second  count  presents  a  different  question.  It  avers 
generally  that  plaintiff  demised  by  a  written  lease,  to  defend- 
ant, certain  premises,  without  describing  them,  for  specified 
periods  of  time,  for  a  specified  annual  rent,  stating  the  times 
of  payment,  rate  of  interest,  date  of  lease,  etc.,  in  all  of  which 
it  corresponds  with  the  lease,  and  presents  no  grounds  of 
variance. 

But  it  is  urged  that  the  description  of  the  lease  in  this 
count  is  too  vague  to  admit  of  its  introduction  in  evidence. 

This  count  is  almost  a  literal  copy  of  a  precedent  found  in 
the  second  volume  of  Chitty's  Pleadings,  at  page  431.  It 
only  fills  up  dates,  amounts,,  and  states  the  times  when  the 
rent  became  due,  and  in  this  consists  the  material  difference. 
In  a  note  to  that  form,  it  is  said  that  this  is  the  only  case  in 
which  the  plaintiff  may  declare  generally,  and  produce  a 
deed  in  evidence  in  support  of  the  declaration.     And  Warren 
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v.  Causett,  2  Ld.  Raym.  1503,  is  referred  to  in  support  of  the 
rule,  and  the  case  is  found  to  sustain  the  form.  And  note  1 
to  the  case  of  Luppa  v.  Mayo,  1  Saund.  R.  276,  sustains  such 
a  precedent.  Sergeant  AVilliams  gives  as  the  reason  for  the 
departure  from  the  general  rule  of  pleading,  that  in  such  a 
case  the  lease  is  regarded  rather  as  inducement,  and  being  so, 
it  is  only  necessary  for  the  lessor  to  state  generally  that  he 
demised  the  premises,  without  saying  that  it  was  by  indenture. 

At  common  law,  leases  were  made  for  any  number  of  years 
simply  by  parol  agreements,  and  hence  the  form  of  declara- 
tion, as  in  the  second  count,  was  adopted;  and  when  the 
Statute  of  Frauds  was  enacted,  that  form  was  continued,  and 
the  indenture  was  admissible  under  such  a  count.  We  are, 
however,  aware  of  no  other  exception,  unless  it  arise  under 
the  Statute  of  Frauds,  as  in  case  of  leases. 

We  are  of  opinion  that   the   lease    was   properly  admitted 

under  the  second  count,  and  that  the  judgment  of  the  court 

below  must  be  affirmed. 

Judgment  affirmed. 


Henry  D.  Kingsbury 
v. 

John  Wall. 

1.  Assignment — what  may  be  assigned  under  the  statute.  It  is  indis- 
pensable that  all  bills  of  exchange  or  promissory  notes,  to  be  assignable 
under  our  statute  or  at  common  law,  must  be  certainly  paj-able,  and  not 
dependent  on  any  contingency,  either  as  to  the  event,  or  the  fund  out  of 
which  payment  is  to  be  made,  or  the  parties  by  or  to  whom  payment  is 
to  be  made. 

2.  An  order  drawn  on  another  and  accepted  by  him,  for  the  payment 
of  a  certain  sum  in  goods,  payable  on  condition  the  payee  shall  have  in 
his  hands  ready  to  be  delivered  to  the  drawer  a  deed  from  the  payee  and 
wife  for  certain  property  described,  and  making  the  delivery  of  the  goods 
and  the  deed  simultaneous  acts,  is  not  assignable  either  at  common  law 
or  under  the  statute,  as  the  contingency  upon  which  payment  was  to  be 
made  might  never  happen. 
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Whit  of  Error  to  the  Circuit  Court  of  Marion  county; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  John  Wall 
against  Henry  D.  Kingsbury,  upon  an  accepted  order  drawn 
on  him  in  favor  of  Win.  B.  Jarvis,  and  assigned  by  Jarvis  to 
the  plaintiff. 

Messrs.  Casey  &  Dwight,  for  the  plaintiff  in  error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

The  single  question  presented  by  this  record  is,  whether  the 
instrument  upon  which  the  action  is  founded  is  assignable,  so 
as  to  enable  the  assignee  to  maintain  the  suit  in  his  own 
name.     We  think  it  is  not. 

It  is  drawn  by  Pluma  McKnight  on  Henry  D.  Kingsburv, 
and  by  him  accepted,  and  requests  him  to  deliver  to  William 
B.  Jarvis,  or  to  any  person  to  whom  he  may  assign  the  order, 
the  sum  of  $2626.25,  in  a  fair  assortment  of  clothing  from 
the  invoices  of  goods  lately  purchased  by  him  of  Edwards, 
Bluett  &  Co.,  to  be  delivered  at  Centralia  in  good  order,  at  a 
fair  wholesale  price, — the  delivery  only  to  take  place  upon 
condition  the  party  to  whom  the  goods  are  to  be  delivered  has 
in  his  hands,  ready  for  delivery,  a  quit-claim  deed  from  Jarvis 
and  wife,  duly  signed,  acknowledged  and  stamped,  conveying 
to  Pluma  McKnight  all  his  interest  in  certain  property  known 
as  the  St.  Charles  Hotel,  in  Kinmundy,  111.;  the  delivery  of 
the  goods  and  the  deed  to  be  simultaneous  acts. 

It  is  indispensable  that  all  bills  of  exchange  or  promissory 
notes,  to  be  assignable  under  our  statute  or  at  common  law, 
must  be  certainly  payable,  and  not  dependent  on  any  contin- 
gency either  as  to  the  event,  or  the  fund  out  of  which  payment 
is  to  be  made,  or  the  parties  by  or  to  whom  payment  is  to  be 
made.  Kelley  v.  Hemminyway ,  13  111.  604;  Smalley  v.  Edey,  15 
111.  324;   Giltilan  v.  Myers,  31  111.  525. 

The  instrument  declared  on  is  only  payable  in  the  event  of 
the    happening  of  a  certain   contingency,  viz:  the  party  to 
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whom  the  property  is  to  be  delivered  shall  have  in  his  hands, 
ready  to  be  delivered,  a  deed  from  Jarvis  and  wife  for  certain 
property  described,  and  is  not  therefore  assignable. 

The  contingency  upon  which  payment  was  to  be  made  might 
never  happen.  The  agreement  provides,  the  party  shall  have 
the  deed  of  a  married  woman  who  is  no  party  to  the  trans- 
action. She  might  not  be  willing  to  execute  such  a  deed,  and 
she  certainly  could  not  be  compelled  to  do  so. 

It  is  immaterial  the  assignee  in  this  case  may  have  had  the 
deed  in  his  possession  when  he  demanded  payment.  The 
instrument,  when  executed,  was  not  a  bill  of  exchange,  prom- 
issory note  or  other  instrument  in  wTriting  assignable  by  the 
provisions  of  our  statute,  and  the  suit  was  improperly  brought 
in  the  name  of  the  assignee. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


A.  B.  Johnson 

v. 

Thomas  M.  Logan;. 

Former  recovery — plea  of.  In  a  suit  upon  a  promissory  note,  the 
defendant  pleaded  a  former  recovery  upon  the  same  cause  of  action  in  a 
justice's  court,  held  by  a  police  magistrate  of  the  city  of  Centralia,  after 
the  new  constitution  went  into  effect,  for  the  sum  of  $269.65:  Held,  that 
the  plea  was  clearly  bad,  as  the  police  magistrate  had  no  jurisdiction  of 
the  subject  matter  to  that  amount,  under  the  new  constitution. 

Appeal  from   the  Circuit  Court  of  Jackson  county ;    the 
Hon.  Monroe  C.  Crawford,  Judge,  presiding. 

Mr.  Lewis  P.  Butler,  for  the  appellant. 

Mr.  F.  E.  Albright,  for  the  appellee. 
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Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  an  action  of  assumpsit,  brought  by  the  appellee 
against  the  appellant  and  others.  The  declaration  contains  a 
special  count  upon  a  note  and  the  common  counts. 

The  appellant  filed  a  special  plea  in  bar,  to  which  the  court 
sustained  a  demurrer.  The  judgment  upon  the  demurrer 
presents  the  only  question  raised  by  this  record.  The  plea 
was  bad.  It  set  up  a  former  recovery  upon  the  same  causes 
of  action  in  a  justice's  court,  held  by  the  police  magistrate  of 
the  city  of  Centralia,  after  the  new  constitution  went  into 
effect,  and  for  the  sum  of  $269.65.  The  justice's  court  held 
by  such  police  magistrate,  after  the  adoption  of  the  new  con- 
stitution, had  no  jurisdiction  of  the  subject  matter  to  that 
amount.  This  question  was  decided  in  Phillips  v.  Quick, 
63  111.  445. 

The  judgment  of  the  court  below  must  be  affirmed. 

Judgment  affirmed. 


John  S.  Smith,  Adinr.  etc. 

v. 

Zachaeiah  Hickman. 

1  Spirituous  liquors — payment  in  can  not  be  avoided.  The  statute 
which  makes  void  all  accounts  of  grocers  or  other  retailers  of  spirituous 
liquors  in  less  quantities  than  one  quart,  in  excess  of  fifty  cents,  has  no 
application  to  a  payment  or  satisfaction  of  a  judgment  by  means  of  such 
an  account.  As  the  statute  does  not  make  the  sale  illegal,  but  only  pre- 
vents the  enforcement  of  the  account,  a  payment  of  the  same  can  not  be 
recovered  back.  The  satisfaction  .of  a  judgment  by  such  an  account  will 
be  enforced. 

2.  Error — party  can  not  assign  error  ichich  does  not  affect  him.  It  was 
assigned  for  error  by  the  plaintiff  in  a  judgment,  that  the  court,  on  bill 
in  chancery  filed  by  the  debtor,  not  only  ordered  satisfaction  of  the  judg- 
ment as  paid,  but  also  enjoined  the  sheriff*,  who  was  not  a  party,  from 
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selling  property  under  an  execution  issued  upon  the  judgment:  Held, 
that  the  rights  of  such  party  were  not  affected  in  such  a  way  by  the  de- 
cree against  the  sheriff  as  to  entitle  him  to  assign  error  committed  against 
the  latter. 

3.  Chancekt  jurisdiction — to  order  satisfaction  of  judgment.  It  was 
objected  to  a  bill  in  chancery  to  have  a  judgment  satisfied  which  had  been 
paid,  and  a  sale  of  land  thereunder  enjoined,  that  there  was  an  adequate 
remedy  at  law:  Held,  that  the  court  had  jurisdiction  to  entertain  the  bill 
in  order  to  grant  complete  relief,  by  the  removing  of  a  cloud  upon  title. 

Writ  of  Error  to  the  Circuit  Court  of  Franklin  county; 
the  Hon.  Andrew  D.  Duff,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  Zachariah  Hickman  against 
John  S.  Smith,  administrator  of  the  estate  of  William  E. 
Smith,  deceased,  to  have  a  judgment  recovered  by  William 
E.  Smith  against  the  complainant,  declared  satisfied,  etc.,  on 
the  ground  of  a  payment  made  to  the  intestate  in  his  life 
time.     The  opinion  states  the  material  facts. 

Mr.  Alfred  C.  Duff,  and  Mr.  John  S.  Smith,  for  the 
plaintiff  in  error. 

Messrs.  Youngblood  &  Barr,  for  the  defendant  in  error. 
Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  equity  to  enjoin  the  collection  of  a  cer- 
tain judgment  recovered  by  Smith  against  Hickman,  for  the 
sum  of  $87,  and  to  cause  an  entry  of  the  satisfaction  of  the 
same  to  be  made  on  the  judgment  docket. 

The  bill  alleges  that  an  execution  had  been  taken  out  on 
the  judgment,  and  levied  by  the  sheriff  on  certain  lands  of 
the  complainant;  that  the  judgment  had  been  paid  by  a  sale 
and  delivery  to  the  defendant  of  drugs,  out  of  the  drug  store 
owned  by  the  complainant  and  one  Hoblitt,  which  drugs  the 
defendant  received  in  payment  of  the  judgment,  in  pursuance 
of  a  previous  agreement  between  the  parties  to  that  effect. 

The  court,  on  hearing,  decreed  the  relief  sought. 
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Upon  examination  of  the  proofs,  we  find  that  they  sustain 
the  material  allegations  of  the  bill. 

It  is  set  up,  in  avoidance  of  the  satisfaction  claimed  of  the 
judgment,  that  all  of  the  alleged  drugs  so  sold  and  delivered, 
except  to  the  amount  of  $15  or  $20,  were  spirituous  liquors; 
and  the  17th  section  of  the  act  concerning  "Licenses,"  Rev. 
Stat.  343,  is  relied  on  as  making  void  the  sale,  which  declares 
that  all  accounts  of  grocers  or  other  retailers  of  spirituous 
liquors,  for  liquors  retailed,  for  a  higher  amount  than  fifty 
cents,  shall  be  void  ;  that  no  court  shall  entertain  jurisdiction 
of  any  such  account  in  which  there  shall  be  more  than  fifty 
cents  charged  for  liquor  ;  and  that  if  any  grocer  or  retailer 
of  spirituous  liquors  shall  sue  for  or  claim  from  any  person 
a  higher  amount  than  fifty  cents  for  spirituous  liquors,  the 
claim  shall  be  void.  But  this  is  not  a  suit  to  enforce  the  col- 
lection of  such  an  account,  and  the  claim  set  up  by  defendant 
is  in  the  nature  of  one  to  annul  a  payment  already  made  of 
such  an  account  in  a  particular  mode,  viz:  by  the  discharge 
of  a  judgment.  We  apprehend  that  any  payment  made  of 
such  an  account  can  not  be  recovered  back. 

The  act  does  not  make  the  sale  illegal,  but  it  is  directed 
against  the  account,  and  annexes  a  particular  consequence 
to  such  an  account,  which  is  that  its  collection  shall  not  be 
enforceable  by  suit;  and  we  do  not  perceive  that  any  other 
consequence  is  to  be  attached  to  such  a  sale  than  that  which 
the  legislature  has  seen  fit  to  ordain.  Besides,  the  section 
contains  this  proviso  :  "Provided,  that  nothing  in  this  section 
contained  shall  prevent  any  grocer,  retailer,  or  other  person 
as  aforesaid,  from  selling  spirituous  liquors  larger  in  quantity 
than  one  quart,  and  suing  for  and  recovering  pay  for  the  same." 
The  proof  does  not  distinctly  show  that  any  such  sale  was 
made  in  quantity  less  than  one  quart,  it  merely  appearing 
that  the  items  were  very  small — not  exceeding  75  cents;  that 
the  liquors  were  not  bought  for  medical,  mechanical  or  sac- 
ramental purposes;  and  that  they  were  bought  and  sold  to  be 
drunk  as  a  beverage.     We  think  the  satisfaction  of  the  judg- 
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ment  in  this  mode  agreed  upon  between  the  parties  is  to  be 
held  good,  notwithstanding  this  objection  to  its  validity. 

It  is  objected  that  the  decree  was  erroneous  in  enjoining 
Moore,  the  sheriff,  who  had  levied  the  execution,  as  well  as 
the  defendant  Smith — Moore  not  having  been  served  with 
process;  but  the  latter  has  not  appealed,  and  the  rights  of 
Smith  were  not  affected  in  any  such  way  by  the  decree  against 
Moore,  as  to  entitle  him  to  assign  error  committed  against  a 
co-defendant.      Greenman  et  al.  v.  Harney,  53  111.  386. 

It  is  insisted,  too,  that  there  was  an  adequate  remedy  at 

law.     In  order  to  obtain  the  complete  relief  of  a  cancellation 

of  the  judgment,  and  the  removal  of  it  as  a  cloud  upon  the 

title,  we  are  of  opinion  the  remedy  was  not  improperly  sought 

in  equity.     Babcock  v.  McCamant  et  al  53  111.  215. 

The  decree  must  be  affirmed. 

Decree  affirmed. 


The  Illinois  Centeal  Railroad  Company 

v. 
Jacob  Gillis, 


1.  Negligence — neglect  to  ring  bell  or  sound  whistle.  In  a  suit  against 
a  railroad  company  for  killing  a  cow  at  a  road  crossing,  an  omission  on 
the  part  of  the  company  to  ring  a  bell  or  sound  a  whistle  at  a  distance  of 
at  least  eighty  rods  from  the  crossing,  constitutes  a  prima  facie  case  of 
negligence  in  the  company. 

2.  Evidence — whether  negative  or  affirmative.  "Where  a  witness  testifies 
positively  to  having  heard  the  bell  on  a  locomotive  engine  when  it  was 
first  rung,  and  how  far  the  engine  was  then  from  a  public  crossing,  it  is 
not  evidence  of  a  negative  character. 

3.  Question  of  fact.  In  a  suit  against  a  railroad  company  to  recover 
damages  for  the  killing  of  the  plaintiff's  cow,  whether  there  was  contrib- 
utory negligence  on  the  part  of  the  plaintiff,  and  if  so  to  what  extent,  and 
whether  the  negligence  of  the  company  probably  caused  or  contributed  to 
the  injury,  are  questions  of  fact  to  be  determined  by  the  evidence. 
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4.  New  trial — on  finding  of  facts,  when  evidence  is  conflicting.  A  ver- 
dict will  not  be  set  aside  where  the  evidence  is  conflicting,  and  the  facts 
and  circumstances,  by  a  fair  and  reasonable  intendment,  will  authorize 
the  finding,  notwithstanding  it  may  appear  to  be  against  the  strength  and 
weight  of  the  testimony. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Geo.  W.  Wall,  for  the  appellant. 

Mr.  B.  B.  Smith,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court  : 

This  suit  was  commenced  by  appellee  against  appellant, 
before  a  justice  of  the  peace  of  Marion  county,  and  thence 
appealed  to  the  circuit  court  of  that  county,  where,  by  agree- 
ment of  parties,  it  was  tried  by  the  court  without  the  inter- 
vention of  a  jury. 

Appellant  assigns  for  error  the  admission  of  improper  evi- 
dence for  the  plaintiff,  and  the  rendition  of  the  judgment  for 
the  plaintiff. 

The  evidence  objected  to  was  rebutting  to  evidence  intro- 
duced by  the  defendant,  and  is  of  the  same  character,  and,  so 
far  as  we  can  discover,  quite  as  competent  as  that  of  the 
defendant  upon  the  same  point. 

The  evidence  of  the  plaintiff  was  not  of  a  negative  charac- 
ter. Each  witness  testified  positively  to  having  heard  the 
bell  when  it  was  first  rung,  and  how  far  the  engine  then  was 
from  the  crossing. 

The  statute  requires  that  the  bell  shall  be  rung  or  the 
whistle  sounded  at  the  distance  of  at  least  eighty  rods  from 
the  crossing.  An  omission -to  comply  with  this  requirement 
on  the  part  of  the  company,  constitutes  a  prima  facie  case  of 
negligence.  G.  and  C.  U.  R.  R.  Co.  v.  Loomis,  13  111.  549  ;  G. 
W..R.  R.  Co.  v.  Geddis,  33  id.  304 ;  St.  L.,  J.  and  C.  R.  R.  Co. 
v.  Terhune,  50  id.  151. 
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Whether  there  was  contributory  negligence  on  the  part  of 
the  plaintiff,  and,  if  any,  to  what  extent,  and  whether  the 
circumstances  were  such  as  to  show  that  the  negligence  of  the 
defendant  probably  caused  or  contributed  to  the  injury  sus- 
tained by  the  plaintiff,  were  questions  of  fact  to  be  determined 
from  all  of  the  evidence  by  the  court,  acting  in  the  place  of 
the  jury. 

If  any  rule  of  this  court  can  be  so  well  established  as  to  be 
neither  questioned  nor  require  the  citation  of  authorities  to 
support  it,  it  is  that  a  verdict  will  not  be  set  aside  whenever 
there  is  a  contrariety  of  evidence,  and  the  facts  and  circum- 
stances,  by  a  fair  and  reasonable  intendment,  will  authorize 
the  verdict,  notwithstanding  it  may  appear  to  be  against  the 
strength  and  weight  of  the  testimony. 

We  can  not  say  that  the  verdict  in  this  case  is  clearly  against 

the  strength  and  weight  of  the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Carter   Greenwood 

v. 
Margarette  Jenkle. 

1.  Married  women — separate  property  of.  Where  a  married  woman 
with  money  given  her  by  her  mother,  and  earned  before  her  marriage, 
which  was  in  1863,  paid  for  a  filly  which  her  husband  had  bought  but 
was  unable  to  pay  for,  and  it  was  delivered  to  her  in  good  faith  as  her 
property,  and  the  husband,  as  her  agent  and  by  her  consent,  traded  the 
filly  for  a  horse,  it  was  held,  that  the  horse  was  the  separate  property  of 
the  wife,  and  that  the  husband  could  not  mortgage  or  sell  the  same  with- 
out her  assent. 

2.  Same — husband  may  act  as  his  wife's  agent.  An  instruction  in  a  suit 
between  a  married  woman  and  a  third  party,  in  respect  to  her  separate 
property,  which  is  liable  to  a  construction  that  she  could  not  trade  the 
same  through  her  husband,  as  her  agent,  is  objectionable,  and  may  be 
properly  refused. 
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3.  Instruction — should  be  based  upon  the  evidence.  Where  there  is  no 
evidence  upon  which  to  base  an  instruction,  there  is  no  error  in  refusing 
to  give  it. 

Appeal  from  the  Circuit  Court  of  Franklin  county;  the 
Hon.  Andrew  D.  Duff,  Judge,  presiding. 

Messrs.  T.  T.  &  D.  W.  Fountain,  for  the  appellant. 
Messrs.  Youngblood  &  Barr,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  commenced  by  Margarette 
Jenkle  against  Carter  Greenwood,  to  recover  a  horse  which 
the  plaintiff,  who  was  a  married  woman,  claimed  as  her  own 
separate  property. 

The  suit  was  commenced  before  a  justice  of  the  peace,  where 
the  plaintiff  recovered.  Defendant  appealed  to  the  circuit 
court,  where  the  cause  was  tried  before  a  jury,  with  a  like 
result.     Defendant  brings  the  case  to  this  court  by  appeal. 

The  main  question  in  this  case  is,  was  the  horse  replevied 
the  separate  property  of  the  plaintiff,  obtained  in  good  faith  ? 

The  evidence  shows,  that  when  the  plaintiff  left  Germany 
her  mother  gave  her  Prussian  money,  amounting  to  $20.  She 
afterwards  earned,  in  New  York,  about  $140,  making  in  all 
$160,  which  she  had  in  1863,  when  she  married  William 
Jenkle.     After  the  marriage  she  kept  this  money  herself. 

William  Jenkle,  her  husband,  bought  a  filly  at  public  sale, 
on  twelve  months'  credit,  for  $42,  and  gave  his  note.  When 
the  note  became  due,  he  could  not  pay  it.  The  plaintiff,  of 
her  $160,  gave  her  husband  the  money  to  pay  off  the  note, 
and  he  delivered  her  the  filly  as  her  own  property  for  the 
money  furnished.  This  filly  her  husband,  by  her  authority, 
traded  for  the  horse  in  question. 

In  the  month  of  March,  1872,  the  husband  of  plaintiff 
bought  of  defendant  corn,  to  the  amount  of  $25,  and  without 
her  knowledge  pledged   the   horse   for   the  payment  of  the 
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money  on  the  first  of  June.  He  was  to  have  the  possession 
and  use  of  the  horse  during  the  season.  In  October,  the 
money  not  having  been  paid,  the  defendant  gave  Jenkle 
another  month  to  raise  the  money,  and  if  he  failed  then  the 
horse  was  to  belong  to  defendant,  absolutely.  In  December 
Jenkle  tendered  the  defendant  $30,  in  payment  of  the  $25 
and  interest,  which  he  refused  to  accept. 

The  jury  on  the  trial  of  this  case  in  the  circuit  court,  found 
that  the  plaintiff  was  the  owner  of  the  horse  in  question,  and 
we  think  the  evidence  sufficient  to  sustain  the  verdict. 

The  plaintiff,  with  money  obtained  from  her  mother  and 
earned  before  marriage,  paid  for  the  filly,  which  was  delivered 
to  her  as  her  own  property.  She  then  authorized  her  husband 
to  trade  this  filly  for  the  horse  in  controversy.  It  is  true,  the 
filly  was  bought,  in  the  first  instance,  by  the  husband  :  but 
he  not  being  able  to  pay,  plaintiff  came  forward  with  her  own 
money,  and  paid  for  the  property.  At  the  time  of  this  pur- 
chase and  trade,  the  evidence  does  not  show  that  the  husband 
of  the  plaintiff  was  involved,  or  any  reason  why  he  should 
attempt  to  cover  up  his  property  in  the  name  of  his  wife.  No 
fraud  or  bad  faith  has  been  shown  in  this  transaction  on  the 
part  of  plaintiff  or  her  husband.  Under  these  circumstances 
we  can  see  no  principles  of  law  or  justice  that  would  deprive 
the  plaintiff  of  the  ownership  of  this  property. 

The  case  of  Dyer  v.  Keefer,  51  111.  525,  is  decisive  of  this 
case.  In  that  case  the  wife  gave  her  husband  $150  to  deposit 
in  bank,  for  her.  He  used  the  money,  but  turned  her  over 
a  horse  to  replace  it.  This  horse  she  directed  him  to  trade 
foi*  another.  The  horse  obtained  in  the  trade  was  levied  on 
by  an  execution  against  the  husband.  In  that  case  the  court 
held  the  property  belonged  to  the  wife. 

It  is  insisted  by  the  defendant  that  the  sixth  and  seventh 
instructions,  which  the  circuit  court  refused,  should  have 
been  given.  We  think  the  court  properly  refused  these  in- 
structions. The  sixth  instruction  was  liable  to  the  construc- 
tion that  a  married  woman  could  not  trade  through  her 
21— 68th  III. 
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husband  as  her  agent,  and  for  that  reason  was  objectionable. 
The  seventh  instruction  was  liable  to  mislead  the  jury.  There 
was  no  evidence  to  base  it.  upon,  and  for  that  reason  it  was 
properly  refused. 

The  law  in  this  case  was  properly  given  to  the  jury.  The 
evidence  admitted  was  also  proper.  The  jury  determined 
that  plaintiff  was  the  owner  of  the  property,  and  we  see  no 
reason  for  disturbing  the  decision  in  the  circuit  court. 

The  judgment  of  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Henry  Feasler 

V. 

Charles  Schriever. 

1.  Abatement— plea  in,  for  misnomer.  A  plea  in  abatement  by  a  defend- 
ant for  a  misnomer  as  to  liis  surname,  which  commences :  "and  the  defend- 
ant, against  whom,  etc.,  in  his  own  person  comes  and  says,"  etc.,  will  be 
an  admission  by  him  that  he  is  the  person  sued,  and  will  render  the  plea 
bad  on  demurrer. 

2.  Same — strictest  accuracy  required  in  pleas  in.  Pleas  in  abatement 
being  calculated  to  defeat  justice,  are  required  to  be  drawn  with  strict 
accuracy  even  as  to  form,  and  if  there  be  the  least  inaccuracy  in  them, 
they  can  not  be  supported. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Mr.  Wm.  Winkelman,  for  the  plaintiff  in  error. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

This  was  case,  for  slander.  Defendant  was  named  in  the 
summons  and  declaration  as  Charles  Schriever,  who  pleaded 
in  abatement  as  follows  ; 

"And  the  defendant,  Charles  Sehreber,  against  whom  the 
plaintiff  hath  issued  his  said  writ,  and  declared  thereon  by 
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the  name  of  Cliarles  Schriever,  in  his  own  person  comes  and 
says  that  he  is  named  and  called  Chaises  Schreber,  and  by  that 
name  and  surname  hath  always,  from  the  time  of  his  nativity, 
hitherto  been  named  and  called ;  without  this  that  the  said 
Charles  Schreber  is  not,  nor  never  was,  named  and  called  by 
the  name  of  Charles  Schriever,  as  by  the  said  writ  and  decla- 
ration thereon  founded  is  supposed;  and  this  said  Charles 
Schreber  is  ready  to  verify;  wherefore  he  prays  judgment  that 
the  said  writ  and  declaration  be  quashed. 

Charles  Schreber." 

The  plaintiff  demurred  specially.  The  court  overruled  the 
demurrer,  and  the  plaintiff  electing  to  abide  by  his  demurrer, 
judgment  was  given  for  defendant.  The  case  is  brought  to 
this  court  by  writ  of  error. 

By  the  introduction  of  the  words  "and  the  defendant/'  the 
defendant  has  admitted  himself  to  be  the  person  sued.  This, 
according  to  the  authorities,  renders  the  plea  bad.  Roberts  v. 
Moore,  5  Term  R.  487.  In  that  case,  Lord  Ken  yon,  Chief 
Justice,  said:  "The  court  can  not  hold  too  strict  a  handover 
these  sorts  of  pleadings,  which  are  calculated  to  defeat  the 
justice  of  the  case.  If  indeed  a  plea  in  abatement  be  drawn 
correctly,  the  court  can  not  deprive  the  defendant  of  the  bene- 
fit of  it.  But  if  there  be  the  least  inaccuracy  in  it,  it  can  not 
be  supported."  Now  the  defendant,  by  introducing  the  word 
"said,"  has  admitted  himself  to  be  the  person  sued,  and, 
according  to  the  case  last  cited,  it  is  bad.  To  the  same  effect 
is  Hyde  v.  Watson,  1  Denio,  670.  Here  the  misnomer  is  as  to 
the  defendant's  surname.  The  form  of  the  plea  is  not  adapted 
to  such  a  case.     See  form,  3  Chit.  PI.  903. 

The  court  erred  in  overruling  plaintiff's  demurrer  to  the 
plea,  and  for  this  error  the  judgment  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 
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John  P.  Phillips 

V. 

Rebecca  J.  Quick. 

Pendency  of  another  suit  foe,  same  cause.  Where  a  suit,  brought 
before  a  police  magistrate  since  the  adoption  of  the  present  constitution, 
upon  a  demand  of  $300,  was  appealed  to  the  circuit  court,  and  judgment 
rendered  in  favor  of  the  plaintiff  for  $300.90,  and  this  reversed  by  this 
court  on  the  ground  that  the  constitution  abrogated  all  special  laws  giv- 
ing increased  jurisdiction  to  justices  of  the  peace,  and  after  such  reversal 
the  plaintiff  brought  a  second  suit  for  the  same  cause  of  action  without 
a  final  disposition  of  the  former  suit  in  the  circuit  court,  and  the  pen- 
dency of  the  same  was  pleaded  in  abatement :  Held,  that  the  former  suit 
being  a  nullity,  the  plaintiff  was  at  liberty,  at  anytime  after  it  was  com- 
menced, to  bring  another  action  for  the  same  cause,  and  that  the  plea 
could  not  be  sustained. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon. 
Silas  L.  Bryan,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Rebecca  J.  Quick, 
against  John  P.  Phillips,  upon  a  promissory  note.  The  facts 
are  stated  in  the  opinion. 

Messrs.  Casey  &  Dwight,  for  the  appellant. 

Messrs.  Meeritt  &  Watts,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  only  question  presented  by  this  record  is,  as  to  the 
correctness  of  the  finding  by  the  court  below  of  an  issue  of 
fact  in  favor  of  the  plaintiff,  upon  the  plea  of  another  suit 
pending  for  the  same  cause  of  action. 

The  present  suit  was  commenced  December  16,  1872. 

The  evidence  in  support  of  the  plea  was,  that,  some  time 
subsequent  to  the  adoption  of  the  present  constitution,  the 
plaintiff  brought  an  action  against  the  defendant  upon  the 
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same  notes  that  are  sued  upon  in  this  case,  before  a  police 
magistrate,  whose  special  jurisdiction  before  the  adoption  of 
the  present  constitution  was  to  the  extent  of  $500,  the  demand 
sued  on  being  for  §300  ;  that,  on  appeal  of  the  suit  to  the 
circuit  court,  judgment  was  there  rendered  for  the  plaintiff 
for  $300.90,  which  judgment,  on  appeal  to  the  Supreme 
Court,  was  reversed  at  the  June  term,  1872. 

On  the  5th  day  of  November,  1872,  in  vacation,  an  order 
was  entered  by  the  judges  of  the  Supreme  Court,  in  that  case, 
staying  all  proceedings  therein  until  the  further  order  of  the 
court,  which  order  remained  in  force  until  the  29th  of  Janu- 
ary, 1873. 

As  the  present  suit  was  commenced  during  the  time  of  the 
stay  of  proceedings  under  the  above  order,  it  is  insisted  that 
the  former  suit  was  still  pending  at  the  time  the  present  one 
was  commenced.  The  judgment  in  the  former  suit  was  re- 
versed on  the  ground  that  the  special  act  conferring  special 
jurisdiction  on  the  police  magistrate,  so  far  as  it  conferred 
jurisdiction  on  that  officer  beyond  that  conferred  by  the  gen- 
eral law  on  justices  of  the  peace  and  police  magistrates,  to 
wit:  $100,  was  repugnant  to  that  provision  of  the  present 
constitution,  which  requires  that  the  jurisdiction  of  justices 
of  the  peace  and  police  magistrates  shall  be  uniform,  and  was, 
to  that  extent,  abrogated  thereby  ;  and  that,  therefore,  neither 
the  police  magistrate,  nor  the  circuit  court  by  appeal,  had 
jurisdiction  of  that  suit.  The  stay  of  proceedings  above 
stated  had  no  effect  as  respects  the  question  here.  The  de- 
cision of  the  court  reversing  said  judgment  did  not  make  the 
law  ;  it  only  declared  what  the  law  was  at  the  time  the  for- 
mer suit  was  commenced  and  judgment  rendered  therein, 
to  wit:  that  the  police  magistrate  had  no  jurisdiction  of  the 
suit.  He  not  having  jurisdiction  thereof,  the  former  suit  was 
a  nullity,  and  the  plaintiff  therein  was  at  liberty,  at  any  time 
after  it  was  commenced,  to  bring  another  suit  upon  the  same 
cause  of  action.  The  former  suit  was  as  no  suit,  and  in 
legal    contemplation   there   was    not    another   suit    pending 


326  St.  L.  A.  &  T.  H.  E.  R.  Co.  v.  Dorset.    [June  T. 

Opinion  of  the  Court. 

for  the  same  cause  of  action  at  the  time  the  present  suit  was 
brought. 

The  court  below  rightly  found  the  issue  joined  upon  the 
plea  in  favor  of  the  plaintiff,  and  the  judgment  is  affirmed. 

Judgment  affirmed . 


The  St.  Louis,  Alton  akd  Terre  Haute  R.  R.  Co. 

V. 

Benjamin  L.  Dorsey. 

Bill  of  exceptions — motion  for  new  trial.  Where  a  motion  for  a  new 
trial  is  overruled,  the  party  making  such  motion  should  preserve  the 
same,  together  with  the  ruling  of  the  court  thereon,  and  his  exceptions 
thereto,  in  a  bill  of  exceptions,  or  this  court  will  not  review  the  decision 
of  the  court  below. 

Appeal  from  the  Alton  City  Court;  the  Hon.  Henry  S. 
Baker,  Judge,  presiding. 

This  was  an  action  of  covenant,  brought  by  Benjamin  L. 
Dorsey  against  the  St.  Louis,  Alton  and  Terre  Haute  Railroad 
Company.  The  plaintiff  recovered  judgment  against  the 
defendant  for  $1900,  and  costs  of  suit. 

Mr.  Levi  Davis,  for  the  appellant. 

Mr.  Chas.  P.  Wise,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  only  errors  assigned  upon  this  record  are  : 

1st.  The  verdict  of  the  jury  was  contrary  to  the  law. 

2d.  The  court  below  erred  in  overruling  the  motion  for  a 
new  trial  and  the  motion  in  arrest  of  judgment. 

3d.  The  court  below  erred  in  rendering  judgment  for  the 
plaintiff. 
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It  nowhere  appears  in  the  bill  of  exceptions  copied  in  the 
record,  that  a  motion  for  a  new  trial  was  made  and  overruled 
and  excepted  to  in  the  court  below.  The  only  allusion  to  a 
motion  for  a  new  trial  in  the  record  occurs  in  the  entry  of 
the  judgment  by  the  clerk,  in  these  words  :  "Whereupon  the 
said  defendant,  by  its  attorneys,  move  the  court  for  a  new 
trial  ;  and  the  court  being  satisfied  in  the  premises,  overrules 
the  same,  when  the  said  defendant,  by  its  attorneys,  enter  a 
motion  in  arrest  of  judgment,  and  the  court,  having  heard 
argument  of  counsel  on  said  motion,  overrules  the  same,  to 
which  said  defendant  excepts,"  etc. 

The  bill  of  exceptions,  after  giving  what  purports  to  be  the 
evidence,  concludes  as  follows  :  "Which  was  all  the  evidence 
introduced  by  the  parties  to  said  suit,  and  the  case  was  sub- 
mitted to  the  jury  without  instructions.  And,  inasmuch  as 
the  foregoing  matters  do  not  appear  of  record,  it  is  prayed 
that  this  bill  of  exceptions  be  signed  and  sealed,  which  is 
done." 

In  Boyle  v.  Leuings,  28  111.  316,  Mr.  Chief  Justice  Caton, 
in  delivering  the  opinion  of  the  court,  said:  "We  can  not 
examine  the  decision  of  the  court  overruling  the  motion  for 
a  new  trial,  for  the  reason  that  it  is  not  shown  in  the  bill  of 
exceptions.  The  clerk  states  in  the  record,  that  the  defend- 
ant excepted  to  the  overruling  of  the  motion  for  a  new  trial ; 
but  that  does  not  make  it  a  part  of  the  record.  It  could  only 
be  made  so  by  a  bill  of  exceptions.  The  law  requires  the 
certificate  of  the  judge,  and  not  of  the  clerk,  to  that  fact." 

In  Pottle  v.  McWorter,  13  111.  454,  the  bill  of  exceptions 
contained  all  the  evidence,  and  it  was  insufficient  to  sustain 
the  verdict;  but  this  court  held,  as  no  exception  was  taken  to 
the  decision  of  the  court  overruling  the  motion  for  a  new 
trial,  at  the  time  it  was  announced,  it  could  not  be  assigned 
for  error. 

If  the  verdict  of  the  jury  was  contrary  to  the  law,  appellant 
should  have  made  his  motion  for  a  new  trial  as  provided  by 
the  statute,  and  preserved  the  same,  together  with  the  ruling 
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of  the  court  thereon,  and  his  exceptions  thereto,  in  its  bill  of 
exceptions.     Not  having  done  so,  we  can  not  inquire  into  the 
questions  attempted  to  be  raised  by  the  errors  assigned. 
The  judgment  of  the  court  below  must  therefore  be  affirmed. 

Judgment  affirmed. 


John  P.  Laforge 

v. 
Owen  Mathews. 

1.  Failure  of  consideration — -plea  of— notes  given  for  price  of  land. 
In  an  action  upon  promissory  notes,  the  defendant  pleaded  that  the  con- 
sideration of  the  notes  was  the  full  price  of  a  tract  of  land,  which  was 
described,  sold  by  the  plaintiff  to  the  defendant;  and  that  all  the  title  the 
plaintiff  had  to  the  same  was  based  upon  a  tax  title,  the  patent  title  being 
outstanding  in  other  parties,  and  therefore  the  consideration  of  the  notes 
had  failed  to  the  extent  of  the  difference  between  a  title  based  on  a  tax 
title  and  one  on  a  good  and  sufficient  warranty  deed:  Held,  on  general 
demurrer,  that  the  plea  was  clearly  bad. 

2.  Vendor  and  vendee — defense  to  payment  of  notes  for  the  price  of 
land.  A  purchaser  of  land  who  receives  a  warranty  deed  for,  and  entered 
into  possession  of  the  same,  and  has  held  the  same  without  molestation, 
can  not  resist  the  payment  of  notes  given  by  him  for  the  price  on  the 
ground  that  the  vendor  had  no  title  to  convey.  He  can  not  retain  possession 
under  the  vendor's  warranty  of  title,  and  at  the  same  time  lawfully  refuse 
payment. 

Appeal  from  the  Circuit  Court  of  Monroe  county;  the 
Hon.  Silas  L.  Bryan,  Judge,  presiding. 

Messrs.  Winkelman  &  Slate,  for  the  appellant. 
Mr.  Wm.  H.  Underwood,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  debt,  upon  three  promissory  notes 
under  seal,  commenced  by  Owen  Mathews  against  John  P. 
Laforge,  in  the  circuit  court  of  Monroe  county. 
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At  the  November  special  term,  1872,  of  the  circuit  court, 
the  defendant  filed  the  general  issue,  and  two  special  pleas,  as 
follows : 

"And  for  further  plea  in  this  behalf,  defendant  says  that 
the  plaintiff  ought  not  to  have  and  recover  of  the  defendant 
$300  of  the  said  sum  specified  in  the  said  three  promissory 
notes  in  said  declaration  mentioned,  because  he  says  the  con- 
sideration for  which  the  said  three  promissory  notes  was  given 
has,  in  part,  failed;  that  the  only  consideration  for  which  the 
said  three  promissory  notes  was  given,  was  the  full  price  of 
the  premises  hereafter  described,  to-wit:  The  east  half  of 
the  south-east  quarter  of  section  24,  in  township  3  south  of 
ran^e  10  west,  containing  80  acres,  more  or  less,  sold  bv  the 
plaintiff  to  the  defendant  at  the  time  the  said  notes  bear 
date;  that  at  the  time  of  said  sale  of  the  lands  aforesaid,  all 
of  the  title  that  the  plaintiff  had  to  said  lands  aforesaid  was 
based  upon  a  tax  title;  that  the  title  in  fee  was  in  the  heirs 
of  one  Bennett  (patentee  of  said  lands,  deceased,)  he  having 
never  conveyed,  by  deed  or  otherwise,  during  his  life,  any 
portion  of  said  land  heretofore  described,  nor  has  there  been 
any  conveyance  of  said  lands  aforesaid  by  his  legal  represent- 
atives since  his  death;  wherefore  the  defendant  says  that  the 
consideration  of  said  three  promissory  notes  in  said  declara- 
tion mentioned,  to  the  extent  of  the  sum  of  $300  each,  has 
failed  to  the  extent  of  the  difference  between  a  title  based  on 
a  tax  title  and  a  title  based  on  a  good  and  sufficient  warranty 
deed,  and  this  the  defendant  is  ready  to  verify;  wherefore  he 
prays  judgment. 

"And  for  further  plea  in  this  behalf,  the  defendant  says 
actio  non,  because  he  says  that  the  several  causes  of  action  in 
the  several  counts  of  said  declaration  mentioned  are  for  the 
notes  in  first,  second  and  third  special  counts  in  said  declara- 
tion, and  for  no  other  cause  whatever;  and  the  defendant 
avers  that  said  three  promissory  notes  were  executed  and 
delivered  to  said  plaintiff  as  part  consideration  for  the  execu- 
tion  of  a   warranty   deed  (of  the  same  date  as  said  notes), 
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executed  by  said  plaintiff,  purporting  to  convey  to  the  defend- 
ant the  following  real  estate,  to-wit :  the  east  half  of  the  south- 
east quarter  of  section  twenty-four  (24),  in  township  3  south 
of  range  10  west,  containing  80  acres,  more  or  less,  in  fee 
simple,  with  general  covenants  of  warranty;  that  said  plain- 
tiff, at  the  execution  of  said  notes  and  deed  aforesaid,  was  well 
seized  of  said  described  premises  as  of  a  good,  sure,  perfect, 
absolute  and  indefeasible  estate  of  inheritance  in  law.  and  in 
fee  simple,  and  had  good  right,  full  power  and  lawful  author- 
ity to  grant,  bargain,  sell  and  convey  the  same  in  manner  and 
form  as  in  and  by  said  deed  provided.  And  the  defendant 
avers  that  neither  at  the  time  of  the  making  of  said  notes, 
the  execution  of  said  deed  aforesaid,  nor  at  any  time  since, 
has  the  said  plaintiff  been  the  owner  of  said  land,  or  well 
seized  of  the  same,  as  of  a  good,  sure,  perfect,  absolute  and 
indefeasible  estate  of  inheritance  in  law  and  in  fee  simple,  and 
had  not  at  any  time  since  a  good  right,  full  power  and  lawful 
authority  to  grant,  bargain,  sell  and  convey  the  said  premises 
in  manner  and  form  aforesaid ;  but,  on  the  contrary,  the  said 
plaintiff  had  not,  nor  has  not  at  any  time  since  had,  right  or 
title  to  the  said  premises  whatever.  And  the  defendant  fur- 
ther avers  that  the  title  to  the  said  premises  was  the  sole  and 
the  only  consideration  of  said  promissory  notes;  wherefore,  by 
reason  of  said  plaintiff  not  having  any  title  to  the  said  prem- 
ises, the  consideration  of  the  said  notes  has  wholly  and  entirely 
failed.  And  this  the  defendant  is  ready  to  verify;  wherefore 
he  prays  judgment." 

To  each  of  the  special  pleas  a  general  demurrer  was  filed, 
which  was  sustained  by  the  court. 

Upon  the  trial  of  the  cause  judgment  was  rendered  in  favor 
of  plaintiff  for  $975  debt  and  $166.82  damages.  From  this 
judgment  defendant  appealed. 

The  only  error  complained  of  is  the  sustaining  of  the 
demurrer  to  the  two  special  pleas. 

The  first  special  plea  nowhere  avers  that  the  plaintiff  con- 
tracted with  the  defendant  to  convey  the  land  by  warranty 
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deed.  It  nowhere  avers  that  a  warranty  deed  was  made  or 
ever  agreed  to  be  made.  The  plea  does  not  aver  that  any 
particular  title  was  to  be  conveyed.  No  fraud  or  deceit  is 
alleged.  For  aught  that  appears  by  this  plea,  the  defendant 
got  of  the  plaintiff  the  very  title  he  contracted  for.  If  this 
be  true,  he  certainly  had  no  cause  for  complaint. 

If  all  the  facts  set  out  in  the  plea  were  true,  and  their 
truth  is  admitted  by  the  demurrer,  they  would  not  constitute 
a  legal  defense  to  the  notes  sued  upon. 

The  second  special  plea  is  somewhat  contradictory.  In  the 
first  part  of  it  the  pleader  avers  that  the  three  promissory 
notes  were  executed  and  delivered  to  plaintiff  as  a  part  con- 
sideration for  the  execution  of  a  warranty  deed.     In  the  con- 

ml 

eluding  part  of  the  plea  the  pleader  avers  that  the  title  to  the 
premises  was  the  sole  and  only  consideration  for  the  promis- 
sory notes. 

It  is  not  clear,  from  the  plea,  which  of  the  two  defenses 
is  attempted  to  be  interposed.  But  be  that  as  it  may,  the 
plea  does  aver  that  a  warranty  deed,  with  full  covenants,  was 
given  the  defendant  by  the  plaintiff  at  the  date  of  the  execu- 
tion of  the  notes. 

There  is  no  allegation  in  the  plea  as  to  the  possession  of  the 
land.  It  is,  however,  but  a  fair  and  legitimate  presumption, 
and  in  the  absence  of  an  averment  to  the  contrary,  the  court 
will  presume  defendant  entered  into  possession  of  the  land 
under  his  deed,  and  still  holds  possession  undisturbed. 

The  question,  then,  presented  by  the  plea  is,  whether  the 
defendant,  who  purchased  the  land  and  received  a  warranty 
deed,  and  entered  into  possession  under  the  deed,  and  still 
holds  possession  undisturbed,  can  resist  the  payment  of  notes 
given  for  the  purchase  price  of  the  land. 

The  same  question  arose  in  the  case  of  Vining  v.  Leemcni, 
45  111.  246,  and  this  court  held  in  that  case  a  plea  like  the 
one  in  this  case  not  sufficient. 

Indeed,  it  would  be  contrary  to  every  principle  of  justice, 
to  permit  the  purchaser  to  retain  possession  of  the  land,  and 
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enjoy  the  rents  and  profits  thereof,  and  not  pay  the  purchase 
money. 

We  are  of  opinion  that  the  demurrer  was  properly  sustained 
to  both  pleas. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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Charles  E.  Shelton 

v. 

John  Franklin. 

1.  Replevin — to  avoid  the  effect  of  an  injunction.  A  and  B  were  part- 
ners dealing  in  stock.  A  filed  his  bill  against  B  to  close  the  partnership, 
and  for  an  account,  and  enjoined  B  from  disposing  of  any  of  the  partner- 
ship property,  and  during  the  pendency  of  this  suit  made  a  sale  of  the 
partnership  hogs  to  the  plaintiff,  who  knew  of  the  pendency  of  this  suit 
at  the  time  of  his  purchase,  but  before  delivery  B  filed  his  bill  in  chan- 
cery and  obtained  an  injunction  against  A  and  the  purchaser,  enjoining 
the  first  from  selling  the  property,  and  the  latter  from  taking  possession. 
After  the  service  of  the  injunction  on  him,  the  purchaser  replevied  the 
hogs,  and  thus  obtained  possession:  Held,  that  the  effect  of  the  second 
injunction  was  to  annul  the  proceedings  in  replevin,  and  the  replevin 
suit  should  have  been  dismissed. 

2.  Sale — by  one  'partner  is  good  against  the  other  without  a  delivery.  A 
sale  by  one  partner  of  personal  property  belonging  to  the  firm,  if  within 
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the  scope  and  object  of  the  firm,  is  a  sale  by  the  firm,  and,  as  against  the 
firm,  an  actual  delivery  is  not  essential  to  the  sale. 

3.  Same — where  the  full  price  is  paid,  weighing  not  necessary  to  pass  the 
title.  Where  one  partner  sold  the  entire  lot  of  hogs  belonging  to  his 
firm,  at  eight  cents  per  pound,  and  the  sum  paid  at  the  time  was  under- 
stood to  be  in  excess  of  the  price,  but  the  excess,  when  ascertained,  was  to 
be  applied  on  another  transaction :  Held,  that  the  title  to  the  hogs  passed 
immediately  to  the  purchaser,  without  first  ascertaining  their  weight,  or 
making  a  formal  delivery. 

4.  Same — what  a  sufficient  delivery.  Where  one  partner  sold  an  entire 
lot  of  hogs  belonging  to  his  firm,  then  on  a  third  person's  premises,  and 
the  purchaser  paid  the  full  price  at  the  time  of  the  sale,  and  the  hogs 
were  then  collected  together  in  the  presence  of  both  parties,  this  was  held, 
a  sufficient  delivery  to  pass  the  title  as  against  the  partners. 

5.  Instructions  —  must  not  require  the  finding  of  unnecessary  fact. 
Where  the  proof  shows  a  sale  and  delivery  of  personal  property,  which 
passes  the  same  immediately  to  the  purchaser  as  against  the  vendors,  it 
is  erroneous  to  give  an  instruction  which  assumes  that  as  between  the  par- 
ties something  is  necessary  to  be  done,  as,  ascertaining  the  weight,  to  pass 
the  title. 

6.  Verdict — must  be  consistent  with  the  issues.  In  replevin,  the  ver- 
dict of  the  jury  must  be  consistent  with  the  issues  presented  by  the  plead- 
ings. On  finding  the  issues  for  the  defendant,  finding  the  property 
in  a  person  not  named  in  any  of  the  pleas,  can  not  be  sustained. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Charles  E. 
Shelton  against  John  Franklin.  The  opinion  of  the  court 
shows  the  state  of  the  pleadings  and  the  facts  of  the  case. 
Charles  Packwood,  the  partner  of  the  defendant,  who  sold  the 
hogs,  in  his  testimony  stated  that  the  hogs,  at  the  time  of  the 
sale,  were  at  what  was  called  Babcock's  Grove;  that  the  day 
he  received  the  purchase  money  he  went  there  and  took  pos- 
session of  the  hogs,  and  collected  them  together  for  the  pur- 
chaser, who  was  present  to  receive  them ;  that  the  defendant, 
on  being  informed  of  the  sale,  set  his  dogs  on  them  and 
scattered  them,  and  that  he  told  the  purchaser  there  were  his 
hogs,  to  take  them.  Judgment  being  rendered  for  the  defend- 
ant, the  plaintiff  appealed. 
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Mr.  Chaeles  J.  Beattie,  for  the  appellant. 

Messrs.  Payson,  Pillsbuky&  Lawrence,  for  the  appellee. 

Per  Curiam:  The  only  point  we  have  considered  raised 
in  this  record  is,  the  effect  of  the  injunction  obtained  by 
Franklin  against  his  co-partner,  Packwood,  and  Shelton,  the 
appellant.  It  was  served  on  Shelton  before  the  writ  of 
replevin  was  served  on  the  property,  and  he  knew  that  prior 
to  that  time,  and  prior  to  his  alleged  purchase  of  the  hogs  of 
Packwood,  the  latter  had,  by  his  bill  in  chancery  filed  for 
that  purpose,  enjoined  Franklin  from  selling  and  disposing 
of  the  partnership  property,  which  these  hogs  were.  It  was 
acting  in  bad  faith,  under  these  circumstances,  for  Packwood 
to  attempt  to  sell  the  same  property  to  Shelton.  The  hogs 
were  not  delivered  to  Shelton  when  Franklin  obtained  his 
injunction.  Chancery  had  obtained  jurisdiction  of  the  sub- 
ject matter.  We  think  the  effect  of  this  injunction  should 
be,  to  annul  the  proceedings  in  replevin,  and  instead  of  pro- 
ceeding to  judgment  in  the  replevin  suit,  the  same  should 
have  been  dismissed,  so  as  not  to  jeopard  Shelton's  rights  in 
case  the  injunction  should  be  dismissed  on  the  hearing. 

To  effect  this  purpose,  the  judgment  must  be  reversed.  The 
judgment  is,  accordingly,  reversed,  and  the  action  of  replevin 
dismissed,  as  in  violation  of  the  writ  of  injunction. 

Judgment  reversed. 

A  rehearing  having  been  ordered  in  this  case,  the  follow- 
ing additional  opinion  was  filed. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  case  was  before  this  court  at  the  last  term,  and  the 
only  question  then  considered  was,  the  effect  of  the  injunction 
obtained  by  Franklin  against  his  co-partner,  Packwood,  and 
Shelton,  the  appellant,  the  object  of  which  was  to  restrain 
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Packwood  from  selling  or  disposing  of  any  of  the  partnership 
property  of  Franklin  and  Packwood. 

It  now  appears  that  the  injunction  had  been  dissolved  and 
the  bill  dismissed,  and  the  court,  on  its  own  motion  ordered 
a  rehearing  of  the  cause  at  this  term,  giving  to  appellee  until 
the  first  day  of  December  next  in  which  to  file  his  brief.  He 
has  not  availed  of  this,  and  we  will  now  dispose  of  the  cause 
on  the  merits. 

The  action  was  replevin,  brought  by  Shelton,  appellant, 
against  Franklin,  to  regain  possession  of  a  lot  of  stock  hogs, 
claimed  by  Shelton  to  have  been  purchased  by  him  of  Pack- 
wood,  the  partner  of  appellee,  and  the  money  paid  therefor 
at  the  time  of  the  sale.  At  the  same  time,  it  is  claimed, 
appellant  bought  of  Packwood  the  right  of  pasturage  and 
a  quantity  of  corn,  all  then  being  on  the  farm  of  the  firm 
called  "  Babcock's  Grove."  The  price  agreed  upon  for  the 
hogs  was  eight  cents  per  pound,  they  to  be  weighed  at  the 
scales  at  "the  Grove,"  or  at  Marsh's  scales,  about  four  miles 
distant,  at  the  option  of  Shelton.  It  was  agreed,  that  if  the 
money  paid  by  appellant  should  be  more  than  sufficient  to 
pay  for  the  hogs,  as  it  was  known  it  would  be,  the  excess  was 
to  be  applied  on  the  pasturage  and  corn  accounts. 

There  was  a  difficulty  between  these  partners,  and  had  pro- 
ceeded so  far  as  to  warrant  Packwood  to  apply  for  and  sue 
out  a  writ  of  injunction  to  restrain  Franklin  from  selling  anv 
of  the  partnership  property,  and  whilst  this  injunction  was  in 
full  force  against  Franklin,  Packwood  sold  the  hogs  to  the 
appellant,  and  received  the  money  therefor.  It  is  in  proof 
that  before  this  sale  Henry  D.  Marsh,  acting  for  appellant, 
had  a  conversation  with  Franklin  about  selling  the  hogs,  in 
which  conversation  Franklin  told  Marsh  that  any  trade  he 
could  make  with  Charlie  Packwood  would  be  satisfactory  to 
him.  This  was  reported  to  appellant,  and  he  closed  the  trade 
with  Packwood,  paying  him  twelve  hundred  dollars  in  cash. 

As  we  understand  the  testimony,  the  hogs  were  sold  as  they 
were,  running  at  large  at  "  the  Grove."     The  parties  went  to 
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the  Grove  with  a  sufficient  force  to  collect  them  together,  and 
had  so  done,  and  were  driving  them  away,  when  Franklin 
appeared  on  horseback,  accompanied  by  dogs,  and  so  scattered 
the  drove  as  to  prevent  their  being  driven,  and  declared  they 
should  not  be  taken  from  the  place. 

Franklin  then  obtained  the  injunction  of  which  we  have 
spoken,  and  appellant  his  writ  of  replevin. 

In  this  action  of  replevin,  appellee,  Franklin,  pleaded  : 
1,  non  cepit ;  2,  non  dctinet;  3,  the  property  was  not  the  prop- 
erty of  plaintiff;  4,  property  in  defendant  and  one  Mary  A. 
Packwood;  5,  that  defendant  had  been  enjoined  by  his  part- 
ner, Packwood,  from  selling  the  property,  and  that  defendant 
caused  an  injunction  to  issue  against  the  plaintiff  to  restrain 
him  from  taking  possession  of  the  property,  and  that  after 
the  service  of  the  writ  of  injunction,  plaintiff  made  use  of  the 
process  of  the  court  to  get  possession  of  the  property;  6, 
property  in  the  defendant;  and  7,  property  in  Elizabeth 
Packwood. 

There  was  a  demurrer  to  the  third  plea,  which  the  court 
allowed,  and  no  other  issue  was  made  up  on  it.  Replications 
were  put  in  to  the  remaining  pleas,  and  the  cause  went  to 
trial,  and  the  jury  found  this  verdict:  "We,  the  jury,  find 
the  issues  for  the  defendant,  and  the  right  of  property  to  be 
in  Franklin  and  Packwood;"  on  which  the  court  gave  judg- 
ment as  follows:  ""Whereupon  it  is  considered  by  the  court 
that  the  right  of  property  herein  be.  and  the  same  is  hereby 
declared  to  be  in  the  defendant  Franklin,  and  Packwood,  and 
that  a  writ  of  retorno  do  issue,"  etc. 

The  only  question  we  deem  it  important  to  consider  is,  had 
appellant,  at  the  time  of  suing  out  the  writ  of  replevin. '"a 
right  to  the  possession  of  the  property  in  question.  As  between 
appellant  and  the  partnership  concern  of  Franklin  and  Pack- 
wood,  an  actual  delivery  of  tliis  property  was  not  essential. 
Wade  v.  Moffit,  21  111.  110.  And  as  the  right  of  one  partner 
to  sell  the  goods  of  the  partnership  to  whom  he  pleases  is  not 
questioned,  in  view  of  the  principles  governing  that  relation, 
22— 68th  III. 
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a  sale  by  one  is  a  sale  by  the  firm,  if  within  the  scope  and 
object  of  the  partnership.     Bat  here  was  a  delivery. 

The  sale,  then,  by  Pack  wood,  and  the  delivery  at  "the 
Grove,"  such  as  it  was,  passed  the  right  of  property  and  of 
possession  to  appellant.  The  fact  the  hogs  were  to  be  weighed 
does  not,  in  this  case,  amount  to  any  thing,  as  the  sum  paid 
by  appellant  to  Packwood  was  understood  to  be  more  than 
sufficient  to  pay  for  the  hogs,  they  not  exceeding  in  value 
eight  hundred  dollars,  or  thereabouts.  As  to  delivery  of 
specified  articles,  though  something  remains  to  be  done,  if  it 
was  the  intent  of  the  parties,  title  should  pass.  See  Marble 
v.  Moore,  102  Mass.  443 ;  Merchants'  Nat.  Bank  v.  Bangs,  ib. 
295;  Bemis  v.  Morrill,  38  Ver.  153;  Barker  v.  Megall,  19 
Gray,  376. 

So,  although  something  remains  to  be  done  for  the  purpose 
of  vesting  the  property,  or  to  fix  the  amount  to  be  paid,  by 
weighing,  measuring  or  the  like,  the  property  will  pass  before 
the  act  is  done,  if  such  appears  by  the  contract  to  have  been 
the  intention  of  the  parties.  Alexander  v.  Gardner,  1  Bing. 
(N.  C.)  671;  Castle  v.  Play  ford.  7  Excq.  98;  Fitch  v.  Breck, 
38  Verm.  638;  Riddle  v.  Varnum,  20  Pick.  283;  Williams  v. 
Adams,  3  Sneed,  359  ;  Ford  v.  Chambers,  28  Cal.  13 ;  Cum- 
mins v.  Griggs,  2  Duvall,  87;  Burr  v.  Williams,  23  Ark.  244; 
Terry  v.  Wheeler,  25  N.  Y.  525;  Cushman  v.  Holyoke,  34 
Maine,  289;  Fuller  v.  Bean,  34  N.  Hamp.  300;  Stone  v. 
Peacock,  35  Maine,  388;  Bellows  v.  Wells,  35  Verm.  509  ;  Morse 
v.  Sherman,  106  Mass.  430.  The  question  of  intent  is  for  the 
jury.  McClurg  v.  Kelly,  21  Iowa,  508;  DeKidder  v.  Knight, 
13  Johns.  294;  Riddle  v.  Brown,  20  Pick.  283;  George  v. 
Stubbs,  26  Maine,  250. 

In  this  connection,  the  third  instruction  given  for  appellee 
was  erroneous.  It  assumes  the  hogs  were  to  be  weighed,  to 
make  the  sale  complete,  when  the  proof,  as  we  understand, 
is  that  the  title  passed  to  appellant,  and  a  delivery  made 
on  the  instant  the  money  was  paid;  and  in  the  same  connec- 
tion, it  was  error  to  modify  appellant's  ninth  instruction,  as 
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by  the  modification  the  jury  were  led  to  believe  something 
more  was  to  be  done  to  complete  the  sale,  by  these  parties, 
and  to  vest  the  title  in  appellant. 

In  looking  at  the  issues  made  up  in  this  case,  we  notice  no 
one  of  them  presents  the  fact  found  by  the  jury,  that  these 
hogs  were  the  property  of  Franklin  and  Pack  wood.  There 
was  an  issue  presented  that  they  were  the  property  of  the 
defendant  and  one  Mary  A.  Packwood,  and  another  that  they 
were  the  property  of  Elizabeth  Packwood.  The  jury  found 
all  these  issues  for  the  defendant,  when  there  is  not  a  particle 
of  proof  to  sustain  either  of  them.  The  cause  seems  to  have 
been  tried  hastily,  and  believing  the  verdict  is  against  the 
weight  of  evidence,  to  which  result  the  erroneous  instructions 
of  the  court,  which  we  have  pointed  out,  must  have  con- 
tributed, the  judgment  must  be  reversed,  and  the  cause 
remanded,  that  a  new  trial  may  be  had  consistent  with  this 

opinion. 

Judgment  reversed. 


Mary  A.  Taylor 

v. 

Anton  Kearn. 

1.  Dower — of  what  interest  in  land,  widow  is  dowable.  Where  the  hus- 
band purchases  land,  and,  before  completing  his  payments  or  receiving 
a  deed,  executes  a  mortgage  upon  the  same,  and  afterwards  completes  his 
payments,  and  the  title  to  the  land  passes,  under  a  strict  foreclosure,  to 
the  mortgagee,  his  widow  will  not  be  entitled  to  dower  in  such  land. 

2.  The  widow  is  not  entitled  to  dower  in  lands  purchased  by  her  hus. 
band  until  he  acquires  an  equitable  title  therein — or,  in  other  words,  is 
in  a  position  to  enforce  a  specific  performance  of  the  contract;  and  if  he 
sells  or  incumbers  his  interest  before  that,  the  assignee  will  take  free  from 
any  claim  of  dower,  and  having  so  taken,  no  subsequent  act  of  the  hus- 
band can  operate  to  create  a  dower  right  in  the  premises  to  the  prejudice 
of  such  assignee. 
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3.  Inuring  of  title.  Where  a  person  having  only  a  contract  of  pur- 
chase  of  land,  mortgages  the  same,  using  the  words  "grant,  bargain  and 
sell,"  and  afterwards,  upon  payment,  a  deed  is  made  to  him,  the  title  so 
acquired,  under  the  statute,  inures  to  the  mortgagee ;  and  in  equity  such 
title  will  inure  to  an  assignee  of  his  rights  under  the  contract  without 
any  covenants  in  the  assignment. 

4.  Foreclosure — relation  lack.  Where  a  party  acquires  title  to  land 
under  the  foreclosure  of  a  mortgage  it  will  relate  back  to  the  date  of  the 
mortgage,  so  as  to  cut  off  intervening  equities  and  rights. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  petition  by  Mary  A.  Taylor  against  Anton 
Kearn,  for  dower.  The  facts  of  the  case  appear  in  the  opin- 
ion of  the  court. 

Mr.  Edmund  S.  Holbrook,  for  the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Complainant,  in  her  bill,  alleges  that  she  was  married  to 
Charles  Taylor  in  1832,  and  that  he  departed  this  life  in 
1868;  that  during  their  marriage  her  husband  was  seized  of 
an  estate  of  inheritance  of  the  lands  described  in  the  bill  ; 
that  her  husband  purchased  the  same  of  the  school  commis- 
sioner of  Cook  county  on  the  24th  of  October,  1833,  at  auc- 
tion, to  be  paid  for  in  three  annual  installments,  and  for 
which  he  received  the  usual  certificate  of  purchase;  that  the 
payments  were  made  as  they  fell  due,  the  last  occurring  Octo- 
ber 25,  1836,  when  the  commissioner  gave  to  him  a  certifi- 
cate that  he  was  entitled  to  a  patent.  It  had  been  issued  on 
the  25th  of  June,  1836,  and' placed  in  the  hands  of  the  com- 
missioner to  be  delivered  when  full  payment  for  the  land 
should  be  made,  but  was  not,  in  fact,  delivered  to  Taylor 
until  in  the  year  1848,  some  twelve  years  after  the  alleged 
payment  of  the  last  installment. 
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The  bill  further  alleges  that,  on  the  10th  of  June,  1835, 
Charles  Taylor  executed  a  mortgage  upon  the  property  to  one 
Mary  Taylor,  to  secure  the  payment  of  §2000,  which  was  duly 
acknowledged  and  recorded.  It  contained  the  words  "grant, 
bargain  and  sell,"  but  no  other  covenants  either  general  or 
special;  that  at  the  Spring  term  of  the  Cook  circuit  court, 
1840,  a  proceeding  by  scire  facias  to  foreclose  the  mortgage 
was  commenced  by  Mary  Taylor  against  Charles  Taylor  alone, 
and  he  was  served  with  process,  when  a  strict  foreclosure  of 
the  mortgage  was  decreed  by  the  court,  and  Mary  Taylor 
subsequently  conveyed  the  premises  by  deed  under  which 
appellee  holds  the  premises.  And  the  bill  concludes  with  a 
prayer  for  the  assignment  of  dower  in  the  premises. 

Defendant  filed  a  demurrer  to  the  bill,  which  was  sustained 
by  the  court,  and  the  petition  was  dismissed.  From  that 
decree  complainant  appealed  and  brings  the  record  to  this 
court,  and  assigns  for  error  the  sustaining  the  demurrer. 

Had  Taylor  made  an  absolute  assignment  of  his  certificate 
of  purchase,  instead  of  the  mortgage,  then  the  case  would 
fall  precisely  within  the  facts  in  the  case  of  Owen  v.  Robbins, 
19  111.  545.  It  was  there  held  that  dower  does  not  attach 
to  lands  merely  contracted  for  by  the  husband.  It  was  said 
the  contract,  until  it  was  executed,  is  only  inchoate,  and  may 
be  cancelled  by  the  parties ;  or  it,  like  any  chose  in  action, 
may  be  assigned  so  as  to  pass  the  equitable  interest  in  the 
agreement  to  the  assignee;  that  when  thus  sold,  in  equity,  the 
title  to  the  contract  passed  to  the  purchaser,  and  with  it  all 
the  rights  his  vendor  held  under  it;  that  in  such  a  case  the 
wife  had  no  claim  of  dower  in  the  premises,  and  any  act  her 
husband  might  perform  to  complete  the  title  in  his  assignee 
could  give  her  no  right  to  dower;  that  when  the  last  pay- 
ment was  made  an  equitable  title  vested  in  the  assignee  by 
virtue  of  the  deed  to  him,  and  it  would  have  equally  inured 
to  him  by  an  assignment  without,  as  with,  the  covenant  of 
warranty.     It  was  also  said  in  that  case  the  statute  did  not 
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embrace  a  contract  for  the  purchase  of  lands  which  had  been 
assigned  by  the  husband  in  his  lifetime. 

Here,  there  was  a  conditional  assignment  of  the  contract 
before  the  second  or  third  payment  was  made,  and  before  there 
was  any  right  to  enforce  the  performance  of  the  agreement. 
When  the  mortgage  was  executed,  there  is  no  pretense  for 
saying  that  the  mortgagor  had  an  equitable  estate  of  inherit- 
ance, in  which  his  wife  could  hold  dower  in  the  premises. 
He  held  only  a  contract  for  the  purchase,  which  might  or  not 
ripen  into  an  equitable,  or  even  into  a  legal  title;  but  he  held 
neither  when  he  executed  the  mortgage.  He  then  had  no 
title  he  could  convey,  but  a  contract  assignable  in  equity,  and 
the  mortgage  only  operated  as  a  defeasible  assignment,  and 
equity  would  refer  his  subsequent  payments  to  the  benefit  of 
the  purchase,  and  to  convert  the  contract  into  a  title  both 
legal  and  equitable,  for  the  benefit  of  himself  and  the  mort- 
gagee; and  when  the  last  payment  was  made  the  equitable 
title  was  complete,  and  it  may  be,  the  legal  title  also,  as  the 
patent  had  then  been  issued  but  not  delivered. 

Under  the  doctrine  announced  in  the  case  of  DeWolfv. 
Haydn,  24  111.  529,  the  after  acquired  title  in  this  case  inured 
to  the  benefit  of  the  mortgagee  by  force  of  the  statutory  cov- 
enant. But,  independent  of  that  statute,  we  have  seen  that  it 
was  held,  in  Owen  v.  Robb'ms,  supra,  that  in  equity  the  title 
would  inure  to  such  an  assignee  without  the  force  of  covenants 
in  the  assignment.  It  would  be  a  fraud  upon  the  assignee  to 
permit  the  assignor,  by  paying  the  balance  of  the  purchase 
money,  to  defeat  or  otherwise  incumber  the  title  already  trans- 
ferred. We  must  presume  that  such  payments  are  made  to 
acquire  title,  and  not  to  destroy  or  incumber  the  title  assigned. 
The  mortgagor  must  have  known  he  was  perfecting  the  title 
in  the  mortgagee  when  he  paid  the  remaining  installments. 

Having  equitably  assigned  his  contract  with  the  school 
commissioner  for  the  purchase  of  the  property,  the  mortgagor 
only  became  a  trustee  in  equity  for  the  mortgagee,  when  he 
paid  the  purchase  money  and  became  invested  with  the  title 
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which,  in  equity,  inured  to  the  benefit  of  the  mortgagee.  She 
then  became,  under  the  mortgage,  entitled  to  the  same  rights 
she  would  have  had  if  the  mortgagor  had  paid  before  the 
execution  of  the  mortgage.  But  the  mortgagor  nor  appellant 
acquired  any  title  by  the  payment  of  the  purchase  money  as 
against  the  mortgagee.  The  title  only  passed  through  him  to 
his  assignee.  He  never  had  an  inheritable  estate  free  from 
the  incumbrance  of  this  mortgage.  And  appellant  had  no 
shadow  of  a  claim  for  dower  at  the  time  the  mortgage  was 
executed,  nor  did  she  become  invested  with  any  such  right 
when  the  last  payment  was  made. 

When  her  husband  transferred  the  contract  of  purchase,  he 
had  no  such  estate  as  required  her  to  relinquish  her  dower 
in  the  premises,  as  she  then  had  no  such  right.  ISTor  did  any 
subsequent  act  of  the  husband  vest  her  with  such  a  right. 
Had  he  redeemed  from  the  mortgage,  then  she  would  have 
for  the  first  time  become  invested  with  the  inchoate  riffht  of 
dower.  But  no  such  redemption  was  ever  made.  On  the  con- 
trary, he  permitted  a  foreclosure  to  be  had,  and  she,  in  her 
bill,  alleges  that  it  was  a  strict  foreclosure.  This,  if  true,  cut 
off  the  husband's  rights  in  the  premises;  but  even  if  not,  the 
wife,  we  have  seen,  never  has  acquired  any  right  of  dower  in 
the  premises.  She  had  none  when  the  transfer  was  made,  and 
acquired  none  by  the  completion  of  the  payment  of  the  pur- 
chase money  by  her  husband. 

The  absolute  transfer  of  all  such  contracts  before  they  are 
performed  by  the  purchaser,  and  before  he  has  become  invested 
with  an  equitable  fee,  undeniably  pass  free  from  all  claim  of 
dower  by  the  wife  of  the  assignor.  And  in  all  certificates  of 
purchase  assignable  by  the  statute,  their  transfer  in  the  mode 
prescribed,  whether  before  or  after  the  payment  of  the  money, 
on  the  expiration  of  the  time  for  redemption,  manifestly  pre- 
cludes the  wife  of  the  assignor  from  afterwards  claiming 
dower  in  the  premises  as  against  the  assignee.  Here  was  a 
conditional  transfer  of  this  contract,  to  render  which  absolute 
an   effort   was    made    by  proceedings    to  foreclose,   and   the 
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husband  of  appellant  acquiesced  in  and  treated  the  foreclosure 
as  absolute  for  twenty-eight  years  or  more.  So  far  as  he  was 
concerned  he  must  be  regarded  as  considering  and  treating 
the  title,  whatever  it  was,  as  being  all  in  the  mortgagee  and 
her  grantees,  and  as  having  no  claim  whatever  remaining  in 
him.  He  was  barred,  in  five  years,  from  prosecuting  error, 
and  however  erroneous  the  foreclosure,  his  acquiescence  in 
it  had  estopped  him,  long  before  his  death,  from  redeeming 
or  from  being  heard  to  say  the  foreclosure  was  irregular. 

The  foreclosure,  although  erroneous,  related  back  to  the 
date  of  the  mortgage.  The  court  had  the  necessary  jurisdic- 
tion to  render  a  valid  and  binding  judgment,  and  it  must  be 
held  conclusive  upon  the  parties,  however  erroneous.  And 
relating  back  to  the  date  of  the  mortgage,  the  effect  was  the 
same  as  though  the  mortgagor  had  then  transferred  the  cer- 
tificate of  purchase  by  absolute  assignment. 

We  are,  for  these  reasons,  of  opinion  that  the  decree  of  the 
court  below  should  be  affirmed. 

Decree  affirmed, 

Mr.  Justice  Scott,  dissenting: 

I  am  unable  to  concur  in  the  opinion  of  the  majority  of 
the  court. 

By  our  laws,  "equitable  estates  shall  be  subject  to  the  wid- 
ow's dower,  and  all  real  estate  of  every  description  contracted 
for  by  the  husband  during  his  lifetime,  the  title  to  which  may 
be  completed  after  his  death." 

The  only  question  raised  is,  whether  the  husband  of  the 
demandant,  in  his  lifetime,  had  such  title  to  the  lands  in  con- 
troversy as,  under  this  provision  of  the  statute,  her  dower 
would  attach.  The  facts  alleged  in  the  petition,  and  admitted 
by  the  demurrer  to  be  true,  are  as  follows:  Petitioner  inter- 
married with  Charles  Taylor  in  1832,  and  her  husband  died 
in  1868.  The  land  in  which  she  claims  dower  was  school 
land,  and  on  the  24th  day  of  October,  1833,  the  school  com- 
missioner sold  it  to  her  husband,  Charles  Taylor,  on  the  usual 
terms,  viz :  three  equal  payments,  becoming  due  respectively 
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in  one,  two  and  three  years,  and  issued  to  him  the  usual  cer- 
tificate that  he  would  be  entitled  to  a  patent  on  making  the 
payments  of  the  purchase  money.  The  patent  was  issued  on 
the  26th  day  of  June,  1836,  to  be  delivered  to  him  on  full 
payment. 

The  payments  were  made  as  they  severally  matured,  and 
although  the  patent  was  in  the  hands  of  the  commissioner 
before  the  last  payment  became  due.  it  was  not  actually  deliv- 
ered to  him  until  1848.  Still  it  must  be  regarded  as  having 
been  in  the  hands  of  the  commissioner  for  the  benefit  of  Tay- 
lor, and  operated  as  effectually  to  invest  him  with  the  title 
which  the  State  had,  as  though  it  had  been  all  the  time  in  his 
own  hands. 

On  the  10th  of  June,  1835,  Taylor  executed  a  mortgage  on 
the  premises  to  Mary  Taylor,  to  secure  certain  indebtedness. 
The  mortgage  contained  in  the  granting  clause  the  words, 
"grant,  bargain  and  sell,"  but  no  covenants  of  warranty,  gen- 
eral or  special,  other  than  what  the  law  would  imply  from 
the  use  of  those  words. 

In  1840,  it  is  alleged,  certain  proceedings  were  had  bv  scire 
facias  in  the  name  of  the  mortgagee  against  the  mortgagor 
alone,  whereby  a  strict  foreclosure,  it  is  said,  was  decreed  by 
the  court,  and  thereafter  Mary  Taylor  conveyed  the  lands 
covered  by  the  mortgage  by  deed,  under  which  appellee  holds 
such  title  as  he  has  to  the  premises.  It  is  exceedinglv  doubt- 
ful whether  any  title  passed  under  these  proceedings,  but  that 
is  not  a  question  in  this  case,  at  least  it  is  not  material  to  the 
decision. 

It  is  claimed  that  Tavlor  had  neither  the  Wal  nor  such 
equitable  estate  in  the  lands  in  which  his  wife  would  be  dow- 
able. 

The  objection  is  based  on  the  ground  Taylor  had  only  a 
contract  to  purchase  the  property;  that  he  parted  with  all  his 
interest  in  the  premises  before  the  payment  of  the  purchase 
money.  Hence  it  is  said,  when  he  took  the  patent  the  title  passed 
eo  instanti  to  the  mortgagee,  or  to  those  claiming  under  her. 
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The  objection  is  not  founded  in  fact.  Taylor  had  not  parted 
with  all  his  interest  prior  to  the  payment  of  the  purchase 
money,  and  he  was  therefore  in  a  position  to  receive  the  legal 
title.  He  had  previously  incumbered  whatever  title  he  had, 
with  a  mortgage.  It  was  not  an  absolute  conveyance,  but 
was  subject  to  a  defeasance  contained  in  the  instrument  itself, 
and  the  title  conveyed  could  be  defeated  at  any  moment  bv 
payment  of  the  mortgage  indebtedness.  His  equity  of  re- 
demption had  not  been  foreclosed  prior  to  the  payment  of  the 
entire  consideration  and  the  issuing  of  the  patent.  He  stood, 
therefore,  in  a  position  to  take  the  legal  title  to  his  own  use, 
so  that,  upon  the  removal  of  the  incumbrance,  a  fee  simple 
estate  would  vest  in  him. 

Prior  to  the  foreclosure,  the  estate  in  Taylor  was  an  estate 
of  inheritance  that  would  descend  to  his  heirs  in  case  of  his 
death.  He  then  had  the  present  right  to  be  clothed  with  the 
legal  title.  But  it  is  insisted  he  took  the  legal  title  in  trust 
for  the  benefit  of  the  mortgagee.  Had  his  equitv  of  redemp- 
tion been  foreclosed  before  Taylor  was  in  a  position  to  enforce 
a  specific  performance  of  his  contract,  the  argument  would 
have  force.  Such  is  not  the  case.  The  fact  he  had  previously 
mortgaged  his  interest  would  not  bar  his  right  to  enforce  a 
specific  performance  of  the  contract,  had  the  State  refused  to 
issue  the  patent.  It  could  not  then  be  known  that  he  would 
not  remove  the  incumbrance.  Had  he  done  so,  of  course  his 
title  would  have  been  perfect. 

It  is  apparent,  then,  the  demandant's  husband  had  an  equit- 
able estate  of  which  he  could  only  be  deprived  by  foreclosure 
of  the  mortgage,  and  to  which,  under  our  statute,  her  dower 
would  attach.  Having  once  attached,  her  dower  could  only 
be  barred  or  released  in  some  appropriate  manner  prescribed 
by  law.  This  view  of  the  law,  it  seems  to  me,  is  abundantly 
sustained  by  the  decisions  of  this  court. 

In  Stowe  v.  Steele,  45  111.  328,  it  was  declared  the  wife  was 
entitled  to  dower  where  the  husband  held  such  equitable 
estate  as  entitled  him  to  be  invested  with  the  legal  title. 
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The  case  of  Nicol  v.  Ogden,  29  111.  323,  enunciates  the  same 
general  principles. 

The  case  at  bar  can  clearly  be  distinguished  from  Owen  v. 
Bobbins,  19  111.  545,  in  its  facts  as  well  as  the  principle  upon 
which  the  decision  is  based.  There,  the  husband  of  the  demand- 
ant had  a  contract  of  purchase,  but  before  he  was  in  a  position 
to  enforce  a  conveyance,  he  parted  with  all  his  interest  in  the 
premises,  so  that  no  estate  whatever  remained  in  him.  It 
was  decided,  and  very  properly,  that  when  he  took  the  legal 
title,  it  was  in  trust,  and  passed  instantly  to  his  grantee.  The 
principle  which  ought  to  control  the  decision  of  this  case  was 
there  distinctly  recognized,  that  if  the  husband,  at  the  time 
of  his  death,  had  been  in  a  position  to  enforce  a  conveyance 
of  the  land  by  bill  for  specific  performance,  his  widow  would 
have  been  dowable  in  the  lands. 

The  same  may  be  said  of  Steele  v.  Magee,  48  111.  396.  There, 
the  husband  had  contracted  for  certain  lands,  and  before  he 
had  paid  the  purchase  money  in  full  or  obtained  a  patent,  he 
sold  his  entire  interest  in  the  premises,  and  it  was  held,  as  in 
Owen  v.  Bobbins,  supra,  the  widow  was  not  entitled  to  dower. 

In  both  those  cases  the  assignees  were  entitled  to  the  legal 
title,  and  if  any  one  could  enforce  a  specific  performance,  it 
was  the  assignees,  and  not  the  original  purchasers.  The  lat- 
ter were  never  in  a  position  to  have  the  contracts  executed  in 
their  favor.  Notwithstanding  the  title  passed  through  the 
original  purchasers,  their  instantaneous  seizin  was  in  trust  for 
their  grantees,  and  it  is  now  the  settled  doctrine  of  this  court 
that  such  trust  estates  are  not  subject  to  the  widow's  dower. 
But  that  principle  has  no  application  to  the  case  at  bar. 
Here,  the  husband  of  the  demandant  had  never  alienated  his 
entire  interest  in  the  lands.  It  was,  at  most,  a  conditional 
sale.  He  still  retained  his  equity  of  redemption,  which  is 
itself  an  equitable  estate  of  inheritance,  and  upon  being 
clothed  with  the  legal  title,  as  he  was,  had  he  removed  the 
incumbrance  resting  upon  it,  as  he  had  the  clear  right  to  do, 
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an  estate  in  fee  simple  would  have  vested  in  him  subject  to 
no  defeasance. 

H  the  legal  title  conveyed  by  the  State  to  Taylor  passed 
instantly  to  the  mortgagee,  as  is  claimed,  what  reason  was 
there  for  foreclosing  the  mortgage?  Had  the  mortgagee 
taken  the  title  conveyed  by  the  patent,  it  was  the  paramount 
title,  and  certainly  nothing  more  was  needed.  But  this  view 
is  illogical,  and  can  not  be  maintained.  The  legal  title  did 
not  pass  absolutely  until  the  mortgagor's  equitable  title  had 
been  foreclosed,  and  this  was  not  done  for  some  years  after 
the  issuance  of  the  patent  to  the  mortgagor.  The  fact  the 
mortgagor  afterwards  suffered  the  mortgage  to  be  foreclosed, 
and  thereby  became  deprived  absolutely,  both  of  his  equitable 
and  legal  title  to  the  lands,  could  not  affect  the  widow's  right 
of  dower.  She  was  not  a  party  to  those  proceedings,  and  was 
in  nowise  affected  by  them.  Her  dower  had  previously  at- 
tached, and  had  never  been  barred  or  released  in  any  manner 
known  to  the  law. 

In  my  judgment  the  decree  of  the  court  below  ought  to 
be  reversed. 


The  City  Insurance  Company  of  Providence 

V. 

The  Commercial  Bank  of  Bristol. 

1.  Corporation — right  to  sue  after  it  ceases  to  exist.  It  is,  do  doubt, 
true,  when  a  corporation  surrenders  its  charter,  or  ceases  to  exist  by  efflux 
of  time,  or  its  charter  is  declared  forfeited  by  a  judicial  tribunal  of  com- 
petent jurisdiction,  that  it  can  neither  sue  nor  be  sued,  although  the  obli- 
gation of  its  contracts  survive  and  may  be  enforced  against  any  property 
that  belonged  to  the  corporation,- which  has  not  passed  into  the  hands  of 
bona  fide  purchasers. 

2.  Same — stispension  of  business  by  judicial  order  no  ground  for  quashing 
attachment  against.  Where  real  estate  belonging  to  a  bank  of  another 
State  was  attached  in  our  courts  by  a  creditor,  it  was  held,  that  a  decree 
of  a  court  of  the  State  where  the  bank  had  its  place  of  business,  finding 
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the  bank  insolvent,  appointing  a  receiver,  and  restraining  it  from  further 
transacting  business,  afforded  no  ground  for  quashing  the  writ  of  attach- 
ment, as  the  bank  was  liable  to  be  sued  in  this  State  to  reach  property 
held  by  it. 

3.  Comity  of  States.  Even  if  the  bank  had  forfeited  its  charter  under 
the  laws  of  its  State,  the  obligation  of  its  contracts  survived,  and  its 
property  not  in  the  hands  of  a  bona  fide  purchaser  may  be  subjected  to  the 
payment  of  its  debts,  by  suit  commenced  by  attachment,  there  being  noth- 
ing in  the  comity  existing  between  States  rendering  it  improper  on  the 
ground  that  by  the  local  laws  its  effects  are  in  the  hands  of  a  receiver. 

4.  Interpleader  in  attachment.  Under  the  Statute  relating  to  At- 
tachments, the  right  of  a  third  party  to  interplead  extends  to  real  estate 
which  may  be  attached. 

5.  Decree — does  not  operate  out  of  State  on  title  to  real  estate.  In  at- 
tachment of  real  estate  of  a  bank  of  the  State  of  Rhode  Island,  it  appeared 
by  the  pleadings  and  proof  on  interpleader,  that,  under  the  laws  of  that 
State,  the  courts  had  declared  the  bank  insolvent,  prohibited  it  from  fur- 
ther transacting  business,  and  by  decree  invested  a  receiver  with  the  title 
to  all  its  property :  Held,  that  such  decree  had  no  effect  whatever  on  the 
title  to  the  lands  situate  in  this  State,  and  gave  the  receiver  no  right-  to 
claim  them  as  against  the  attaching  creditor. 

6.  No  doctrine  is  better  settled  by  authority  than  that  the  title  to  real 
estate  or  immovable  property  can  only  be  affected  in  the  mode  recognized 
by  the  laws  of  the  State  within  whose  territory  it  is  situated. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  suit,  brought  by  attachment,  by  The  City  Insu- 
rance Company  of  Providence,  R.  L,  against  The  Commer- 
cial Bank  of  Bristol,  for  the  collection  of  a  debt.  William 
K.  Taylor,  the  receiver  of  the  bank,  appointed  as  such  bv  the 
Supreme  Court  of  Rhode  Island,  appeared  and  interpleaded, 
claiming  the  property  as  receiver,  under  the  decree,  and  also 
moved  to  quash  the  writ  of  attachment.  The  court  found  in 
favor  of  the  party  interpleading,  and  quashed  the  writ,  and 
the  plaintiff  appealed. 

Messrs.  Lawrence,  Winston,  Campbell  &  Lawrence, 
for  the  appellant. 

Mr.  Melville  W.  Fuller,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  point  is  made,  that  the  attachment  writ  in  this  case 
was  improvidently  issued,  and  was  properly  quashed  upon 
other  grounds  than  those  relating  to  the  property  itself.  The 
reason  assigned  is,  the  defendant  corporation  was  civilly  dead 
before  the  attachment  writ  was  instituted.  The  proposition 
asserted  is  no  doubt  true,  where  a  corporation  surrenders  its 
charter,  or  where  it  ceases  to  exist  by  the  efflux  of  time,  or 
where  its  charter  is  declared  forfeited  by  a  judicial  tribunal 
of  competent  jurisdiction,  it  can  neither  sue  nor  be  sued,  al- 
though the  obligation  of  its  contracts  survive,  and  may  be 
enforced  against  any  property  that  belonged  to  the  corpora- 
tion which  has  not  passed  into  the  hands  of  bona  fide  pur- 
chasers. Hummer  v.  The  Potomac  Company,  8  Peters,  284  j 
Greely  v.  Smith,  3  Strong,  657. 

But  the  party  interpleading  here  has  not  made  it  appear 
the  defendant  corporation  is,  in  fact,  defunct.  It  certainly 
does  not  appear  on  the  face  of  the  record,  so  that  he  could 
avail  of  it  on  motion.  It  is  not  averred  in  any  plea  filed,  this 
bank,  for  any  reason,  had  ceased  to  exist,  nor  that  its  charter 
had  been  declared  forfeited  by  any  judicial  tribunal.  The 
decree  of  the  court,  offered  in  evidence,  does  not  purport,  even, 
to  declare  the  franchises  of  the  bank  forfeited.  The  aver- 
ment is,  that  the  bank  is  insolvent,  and  a  receiver  has  been 
appointed  for  its  effects.  The  decree  of  the  court  finds  the 
alleged  insolvency  of  the  bank,  but  goes  no  further  than  to 
appoint  a  receiver  for  its  effects,  as  it  was  authorized  by  the 
laws  of  Rhode  Island  to  do,  and  restrained  it  from  "proceed- 
ing further  in  transacting  the  business  thereof/7  There  is  no 
declaration  of  forfeiture,  nor  does  the  law  provide  for  any,  as 
we  understand  it.  For  aught  that  appears,  it  may  be  the 
bank  is  involved  only  in  temporary  difficulty,  and  when  that  is 
removed  it  may  resume  business  as  before.  No  reason  is 
perceived  why  an  insolvent  corporation  may  not  be  sued  as 
well  as  an  insolvent  natural  person,  whose  effects  may  be  in 
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the  hands  of  a  receiver  under  the  local  insolvent  laws  of  an- 
other State.  That  is  all  that  is  alleged  or  proven  in  regard 
to  this  defendant  corporation,  and  we  are  not  advised  that  it 
constitutes  any  sufficient  cause  for  quashing  the  attachment 
writ. 

But  if  it  be  conceded  it  is  proven  this  bank  has  forfeited 
its  franchises  under  the  laws  of  Rhode  Island,  the  obligation 
of  its  contracts  survives,  and  this  action  may  be  maintained  on 
the  ground  it  is  a  proceeding  against  the  property  of  the  bank 
not  in  the  hands  of  a  bona  fide  purchaser,  to  enforce  payment. 
There  is  nothing  in  the  comity  which  exists  between  States, 
that  makes  it  improper  our  courts  should  afford  this  remedy, 
notwithstanding  the  fact,  bv  the  local  laws  of  the  State  which 
created  this  corporation,  its  effects  are  in  the  hands  of  a 
receiver. 

It  is  suggested,  it  is  doubtful  whether  a  party  under  our 
laws  can  interplead,  where  the  property  attached  consists  only 
of  real  property.  There  is  some  obscurity  in  the  section  of 
the  statute  which  is  supposed  to  give  the  right.  The  language 
employed  has  reference,  almost  exclusively,  to  personalty. 
But  the  right  to  interplead  in  a  case  where  real  estate,  only, 
was  attached,  was  recognized  by  this  court  in  Williams  v.  Van 
Meter,  19  111.  293.  That  decision  must  be  regarded  as  giving 
a  construction  to  the  statute,  which  we  feel  inclined  to  follow. 

The  attaching  creditor  and  the  debtor  in  this  case  are  both 
corporations  created  by  the  laws  of  Rhode  Island.  The  stat- 
ute of  that  State  provides  for  putting  banks  in  liquidation,  and 
an  equal  distribution  of  the  assets.  Laws  1869,  chap.  270. 
In  August,  1869,  the  State  authorities  commenced  proceedings 
against  the  defendant  bank,  under  that  statute,  by  virtue  of 
which  commissioners  were  appointed  to  examine  its  affairs, 
who  afterwards  filed  a  petition  alleging  the  insolvency  of  the 
bank,  whereupon  the  court  pronounced  a  decree  enjoining  the 
bank  from  further  transacting  business,  and  appointing  the 
interpleading  claimant  receiver  of  its  effects. 
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The  insurance  company  was  a  creditor  of  the  bank  at  the 
time  these  proceedings  were  had,  and  subsequently  commenced 
this  action  in  attachment  against  the  property  of' the  bank, 
situated  in  this  State.  The  attachment  writ  was  levied  upon 
real  estate  only,  situated  in  the  county  of  Cook,  as  the  prop- 
erty of  the  bank,  whereupon  the  receiver  interpleaded  as 
owner,  under  the  provisions  of  our  laws  in  relation  to  attach- 
ments. Rev.  Stat.  1-845,  sec.  21.  Accordingly  he  filed  four 
pleas  :  first,  that  he  was  the  owner  of  the  property  levied  on  ; 
second,  the  same,  setting  up  the  fact  the  bank  was  in  liquida- 
tion and  he  had  been  appointed  receiver;  third,  a  full  state- 
ment of  all  the  facts,  including  the  proceedings  had  in  the 
Supreme  Court  of  Rhode  Island,  and  the  decree  pronounced 
by  the  court;  and  fourth,  substantially  the  same  as  the  third. 

A  demurrer  was  overruled  as  to  the  second,  third  and  fourth 
pleas,  and  issue  joined  on  the  first  plea.  On  the  trial,  the 
only  evidence  introduced  was  the  laws  of  the  State  of  Rhode 
Island  and  the  record  of  the  Supreme  Court  in  the  proceed- 
ings had  against  the  bank. 

It  is  apparent  the  only  fact  involved  in  the  case  is  as  to  the 
ownership  of  the  property.  Indeed,  the  only  inquiry  that 
can  be  made  under  the  section  of  the  statute  that  authorizes 
a  party  to  interplead  in  an  attachment  proceeding,  is  as  to 
the  "right  of  property."  The  question  suggested  by  counsel, 
whether  a  citizen  of  Rhode  Island  can  obtain  a  preference 
over  other  citizens  of  that  State  by  levying  an  attachment  on 
property  sequestrated  under  its  insolvent  laws  to  the  payment 
of  all  creditors  alike,  does  not  and  can  not  arise  in  a  proceed- 
ing of  this  character.  Such  an  inquiry  has  a  relation  only  to 
the  equities  between  contesting  creditors,  and  it  was  never 
contemplated  they  could  be  adjusted  in  a  proceeding  under 
our  law  that  permits  parties'  to  interplead  as  to  the  "right 
of  property."  This  view  of  the  statute  relieves  the  case  of 
all  difficulty,  and  leaves  but  a  single  point  for  decision,  viz: 
did  the  proceedings   had   in   the  Supreme  Court  of  Rhode 


1873.]  City  Ins.  Co.  v.  Commercial  Bank.  3o3 

Opinion  of  the  Court. 

Island  pass  the  title  of  the  bank  to  the  land  in  controversy  to 
the  interpleading  claimant? 

The  principle  upon  which  counsel  endeavored  to  maintain 
this  judgment  is,  that  the  property  has  been  sequestrated  to 
the  use  of  all  the  creditors  of  the  bank  by  decree  of  court, 
and  the  title  thereby  became  vested  in  the  claimant,  as  re- 
ceiver or  assignee,  by  operation  of  law. 

Whatever  may  be  the  effect  of  the  decree  of  court  in  the 
State  where  rendered,  under  the  local  laws,  it  is  difficult  to 
comprehend  upon  what  principle  it  can  operate  to  divest  title 
in  real  estate  in  Illinois.  The  decree  must  be  construed  to 
have  this  effect,  otherwise  it  can  constitute  no  defense  to  the 
action.  How  can  it  be  said  the  decree  can  have  any  extra- 
territorial operation,  so  as  to  divest  one  party  of  the  title  and 
confer  it  upon  another?  No  doctrine  is  better  settled  by 
authority,  than  that  the  title  to  real  estate  or  immovable  prop- 
erty can  only  be  affected  in  the  mode  recognized  by  the  laws 
of  the  State  within  whose  territory  it  is  situated.  There  are 
cases  which  go  to  the  extent  of  holding  that  personal  chattels, 
though  situated  in  foreign  countries,  pass,  by  operation  of 
law,  absolutely  to  the  assignee  or  receiver  appointed  under 
the  insolvent  law  of  the  State  where  the  parties  are  domiciled. 
The  cases  proceed  on  the  fiction,  personal  property  has  no 
situs  for  any  purpose,  and  if,  by  any  act  of  the  owner,  or  by 
operation  of  the  law  of  his  domicil,  the  title  is  transferred, 
it  will  be  valid  as  between  citizens  of  the  same  State. 

Whatever  may  be  the  doctrine  on  this  question  as  to  per- 
sonal property,  it  is  not  possible  to  maintain  it  in  its  applica- 
tion to  real  property  situated  in  a  foreign  jurisdiction.  Mr. 
Story  concedes  that  the  courts  of  England  and  the  United 
States  have  arrived  at  opposite  conclusions  as  to  the  effect  of 
statutable  transfers  of  movable  property,  under  the  bankrupt 
or  insolvent  laws  of  the  debtor's  domicil.  But  he  adds,  "all 
the  authorities  in  both  countries,  so  far  as  they  go,  recognize 
the  principle,  to  its  fullest  extent,  that  real  estate  or  immov- 
able propertv  is  exclusivelv  subject  to  the  laws  of  the  govern- 
23— 68th  III. 
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mcnt  within  whose  territory  it  is  situated.  Indeed,  so  firmly 
is  this  principle  established,  that  in  cases  of  bankruptcy  the 
real  estate  of  the  bankrupt  situated  in  foreign  countries  is 
universally  admitted  not  to  pass  under  the  assignment,  al- 
though, as  we  have  seen,  there  is  great  diversity  of  opinion  as 
to  movables."     Story,  Conflict  of  Laws,  sec.  428.  # 

We  do  not  understand  that  Mr.  Wharton,  in  his  work  on 
Conflict  of  Laws,  controverts  the  exclusive  authoritativeness 
of  the  lex  rei  sitce,  but  only  contends  a  modification  has  been 
introduced,  which  is  said  to  rest  upon  the  position  that  parties 
in  a  contentious  proceeding  may  agree  that  the  issue  shall  be 
decided  according  to  a  particular  law.  Wharton's  Conflict 
of  Laws,  sec.  369. 

The  author  himself  expresses  his  doubts  whether  this  im- 
plied acceptance  may  be  extended  to  include  the  implied 
adoption,  by  two  or  more  litigants,  of  the  law  of  their  com- 
mon domicil,  as  determining  their  title  to  a  thing  in  another 
territory.  But  we  infer  the  author  did  not  intend  to  apply 
the  doctrine  of  the  text  to  real  property  situated  in  a  foreign 
jurisdiction,  for  it  is  added,  in  noting  the  exceptions  to  the 
modification,  "even  the  express  agreement  of  litigants  domi- 
ciled in  a  foreign  land  can  not  overcome  such  registry  and 
other  positive  laws  as  are  distinctively  politic  and  coercive." 

No  property  other  than  realty  is  involved  in  this  litigation, 
and  if  it  is  intended  to  apply  the  principles  suggested  to  it, 
we  must  be  permitted  to  express  our  dissent.  This  court  has 
decided  the  title  to  lands  situated  in  another  State  can  not  be 
invalidated  by  a  decision  of  an  inferior  court  of  this  State, 
and  whether  the  title  is  a  nullity  must  depend  on  the  local 
laws  of  that  State.      Cooky  v.  Scarlett,  38  111.  316. 

If  titles  could  be  affected  by  local  laws  or  decisions  of  courts 
of  another  State,  of  what  avail  would  be  all  our  registry  laws? 
A  party  might  appear  on  the  record  to  be  the  owner  of  valu- 
able real  property,  the  title  to  which  had  been  transferred  to 
another  by  operation  of  law  or  a  decision  of  a  court  of  another 
State.     Aside  from  the  question  of  policy,  it  is  an  unanswer- 


W  \]  T.  P.  &  W.  E.  W.  Co.  v.  Crane.  355 

Statement  of  the  case. 

able  objection  to  the  right  set  up  by  the  interpleading-  claim- 
ant that  the  laws  of  Illinois  have  not  provided  that  title  to 
lands  within  the  limits  of  the  State  may  be  transferred  by 
operation  of  the  laws  of  a  foreign  State,  or  the  decision  of 
its  courts.  Lands  can  only  be  alienated  in  the  mode  pre- 
scribed by  our  laws. 

The  argument  has  assumed  a  much  wider  range  than  is 
necessary  to  the  decision  of  the  case,  and  we  do  not  deem  it 
material  to  remark  upon  all  the  positions  taken  by  counsel. 
We  are  satisfied  the  title  to  the  property  attached  did  not  pass 
to  the  claimant  by  reason  of  anything  contained  in  the  laws 
of  Rhode  Island,  or  by  the  decision  of  the  Supreme  Court, 
offered  in  evidence.  In  can  not  be  said,  therefore,  the  plea 
of  property  in  the  claimant  is  sustained,  and  hence  the  writ 
of  attachment  was  improperly  quashed. 

For  the  reasons  indicated,  the  judgment  will  be  reversed 

and  the  cause  remanded. 

Judgment  reversed. 


The  Toledo,  Peoria  and  Warsaw  Railway  Co. 

v. 
Robert  W.  Crane. 


1.  Negligence — neglect  of  railroad  to  fence  its  road.  Where  a  railroad 
company  has  been  operating  trains  over  its  road  for  more  than  six  months, 
and  has  failed  to  fence  its  track,  and  while  passing  through  the  plain- 
tiff's  farm  with  its  train,  kills  plaintiff's  stock  upon  the  track,  the  com- 
pany will  be  liable  to  the  plaintiff  for  the  value  of  such  stock. 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  suit  brought  by  Robert  Crane  against  the  appel- 
lant, before  a  justice  of  the  peace,  and  taken  by  appeal  to  the 
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circuit  court.  On  the  trial,  the  plaintiff  proved  the  killing 
of  one  of  his  hogs,  of  the  value  of  $7,  by  a  train  of  defendant, 
in  the  plaintiff's  field,  through  which  the  road  was  located. 
The  plaintiff  also  testified  that  the  road  was  not  fenced,  and 
that  the  defendant  had  been  operating  trains  over  the  road 
six  months  before  the  killing  of  the  hog.  That  he  had  not 
agreed  to  fence  the  track  across  his  land.  On  cross-examination 
the  plaintiff  testified,  there  was  a  written  contract  between 
him  and  the  company  in  regard  to  fencing  the  track,  and  there- 
upon defendant  moved  the  court  to  exclude  from  the  jury 
all  the  plaintiff's  testimony  in  regard  to  the  track  not  being 
fenced,  which  motion  the  court  overruled  and  the  defendant 
excepted.  The  defendant  then  asked  the  court,  in  substance, 
to  instruct  the  jury  that,  before  they  could  find  for  the  plain- 
tiff, they  must  find  that  the  killing  of  the  hog  was  occasioned 
by  negligence  of  the  defendant  or  its  employees;  and  that  if 
they  found  there  was  a  written  contract  between  the  parties 
in  regard  to  the  making  of  a  fence  along  the  railroad  track, 
then  the  defendant  was  not  bound  to  fence  the  track  unless 
their  duty  to  do  so  was  shown  by  the  written  contract,  and 
therefore,  unless  they  believe  from  the  evidence  that  the 
killing  could  have  been  prevented  by  the  use  of  ordinary  care 
and  diligence  on  the  part  of  defendant's  employees,  they 
should  find  for  defendant.  The  court  refused  the  instruc- 
tions, and  the  defendant  excepted.  The  jury  found  a  verdict 
for  the  plaintiff  for  $7.  The  court  overruled  a  motion  for  a 
new  trial,  and  rendered  judgment  on  the  verdict.  Defendant 
appealed. 

Messrs.  Ingersole,  Puterbaugh  Bros.  &  McCune,  for 
the  appellant. 

Messrs.  Stewart,  Phelps  &  Stewart,  for  the  appellee. 

Per  Curiam:  This  case  was  originally  brought  before  a 
justice  of  the  peace,  and  re-tried  in  the  circuit  court  on 
appeal,  where  a  verdict  was  rendered  in  favor  of  appellee  for  $7. 
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There  is  evidence  in  the  record  that  sustains  the  verdict. 
In  our  opinion  it  is  not  against  the  weight  of  the  evidence. 

We  are  unable  to  discover  any  error  in  the  action  of  the 
court  in  refusing  to  give  the  instructions  asked  by  appellant, 
certainly  none  that  could  have  prejudiced  the  cause.  Indeed, 
we  perceive  no  material  error  in  any  of  the  rulings  of  the 
court,  and  the  judgment  is  accordingly  affirmed. 

Judgment  affirmed. 


Winchester  Hall 

v. 

The  Connecticut  Mutual  Life  Insurance  Company. 

Limitation — opening  decree  by  default — effect  of  the  late  civil  war.  Where 
a  resident  of  this  State,  after  the  commencement  of  the  late  civil  war, 
voluntarily  went  to  reside  within  the  Confederate  States,  and  afterwards 
enlisted  as  a  soldier  in  the  confederate  army,  but  for  which,  he  might 
have  returned  to  this  State  within  three  years  after  the  rendition  of  a 
decree  of  foreclosure  against  him  under  which  his  property  was  sold,  it 
was  held,  that  the  time  allowed  for  appearing  and  defending  in  such  case, 
being  three  years,  could  not  be  extended  in  his  favor. 

Appeal  from  the  Superior  Court  of  Cook  county  ;  the  Hon. 
Joseph  E.  Gary,  Judge,  presiding. 

On  January  16,  1859,  Winchester  Hall  borrowed  of  the 
Connecticut  Mutual  Life  Insurance  Company  the  sum  of 
$8000,  to  be  paid  in  five  years,  with  ten  per  cent  per  annum 
interest,  payable  semi-annually,  to  secure  the  payment  of 
which  loan,  Hall  and  his  wife  gave  a  mortgage,  with  power 
of  sale,  on  certain  premises  in  the  city  of  Chicago.  Hall 
having  failed  to  pay  certain  installments  of  the  interest,  and 
the  company,  having  elected,  in  accordance  with  the  terms  of 
the  mortgage,  to  declare  the  entire  principal  due,  on  March 
31,  1862,  filed  a  bill  in  chancery  to  foreclose  the  mortgage. 
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Hall  was  only  constructively  notified  of  the  pendency  of 
the  suit,  by  publication  of  notice  in  a  newspaper.  August 
4,  1S62,  a  decree  of  foreclosure  pro  confesso  was  entered,  and 
on  September  15,  1862,  the  mortgaged  premises  were  sold 
under  the  decree  to  the  complainants  in  the  bill  for  the  satis- 
faction of  the  mortgage  debt. 

On  November  13,  1867,  Hall  filed  his  petition  to  open  the 
decree,  and  to  be  heard  touching  the  matter,  and  be  permit- 
ted to  appear  and  answer  the  bill  Of  foreclosure  under  the 
15th  section  of  the  Chancery  act,  which  authorizes  such  pro- 
ceeding within  three  years  after  such  a  decree.  In  excuse  for 
not  sooner  filing  the  petition,  wTithin  the  three  years,  the 
petition  alleges  that  at  the  time  of  filing  said  bill,  and  ever 
since,  the  petitioner  and  his  wife  were  inhabitants  and  resi- 
dents of  Louisiana;  that  the  late  war  of  the  rebellion  was  in 
existence  from  July  13,  1861,  to  June  13,  1865;  that  he  had 
no  knowledge  of  the  rendition  of  the  decree  until  within  a 
few  months  of  filing  the  petition,  and  that  three  years  had 
not  elapsed  since  the  close  of  the  war.  Answer  and  replica- 
tion thereto  were  filed,  and  on  final  hearing  the  court  below 
rendered  a  decree  dismissing  the  petition,  from  which  Hall 
appealed. 

The  record  discloses  this  state  of  facts:  That  formerly  Hall 
was  engaged  in  the  practice  of  law,  in  partnership  with  one 
Bush,  at  Thibodaux,  the  county  seat  of  the  parish  of  Lafourche, 
in  the  State  of  Louisiana,  whence  he  removed  to  Chicago,  in 
1855,  and  there  resided  until  the  spring  of  1861.  In  April 
in  that  year,  in  pursuance  of  an  arrangement  made  through 
a  previous  correspondence  with  his  former  partner,  Bush,  he 
left  Chicago  for  Thibodaux,  for  the  purpose  of  resuming  the 
practice  of  law  at  the  latter  place  in  partnership  with  Bush. 
Hall  states  that  he  left  Chicago  on  the  Thursday  evening 
next  after  the  fall  of  Fort  Sumter,  which  would  have  been 
the  18th  of  April,  1861  ;  that  he  reached  New  Orleans  the 
following  Saturday,  and  reached  Thibodaux  on  the  following 
Monday  or  Tuesday.    In  July,  1861,  he  came  up  to  Louisville, 
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Kentucky,  for  his  family,  and  returned  with  them,  in  August, 
to  Thibodaux,  and  remained  there  until  March,  1862,  when 
he  joined  the  confederate  army  as  a  volunteer,  and  served  in 
that  army  until  the  close  of  the  war.  He  then  returned  to 
Thibodaux,  and  there  continued  to  remain  until  December, 
1867,  when  he  again  removed  to  Chicago.  Thibodaux  came 
into  possession  of  the  United  States  forces  in  October,  1862, 
and  continued  in  their  possession  until  the  close  of  the  war, 
with  the  exception  of  a  few  weeks  in  June  and  July,  1863. 
Thibodaux  was  some  sixty  miles  from  New  Orleans,  and  com- 
munication therewith  was  kept  open  from  the  former  place 
while  held  by  the  Union  forces.  By  the  President's  procla- 
mation of  non-intercourse,  of  date  August  16,  1861,  among 
other  places  excepted,  were  such  parts  of  States  "as  may  be 
from  time  to  time  occupied  and  controlled  by  forces  of  the 
United  States  engaged  in  the  dispersion  of  said  insurgents." 
By  proclamation  of  date  January  1,  1863,  in  regard  to  the 
slaves  who  were  to  become  free,  the  President,  in  designating 
the  States  then  in  rebellion,  names  Louisiana,  (except  the 
parishes  of  Lafourche,  Terrebonne,  etc.)  In  the  fall  of  1863, 
Hall  was  in  Thibodaux  as  a  paroled  prisoner. 

At  the  time  when  Hall  left  Chicago,  there  were  two  or 
three  semi-annual  payments  of  interest  in  arrear,  and,  as 
testified,  the  property  was  not  considered  worth  the  mortgage 
debt. 

Mr.  C.  M.  Harris,  for  the  appellant. 

Mr.  John  Borden,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  case  here  presented  is  one  of  a  voluntary  removal  from 
this  State  after  the  commencement  of  the  late  war  of  the 
rebellion,  and  taking  up  a  residence  in  one  of  the  rebellious 
States.  Before  the  petitioner  left  Chicago,  it  is  matter  of 
history  that  Louisiana  had  passed  its  ordinance  of  secession, 
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the  so-called  confederate  government  had  been  set  up  and  its 
president  elected,  and  actual  hostilities  had  been  commenced. 
In  The  Protector,  12  Wallace,  700,  it  was  decided,  as  affecting 
the  operation  of  statutes  of  limitation,  that  the  war  began 
April  19,  1861,  in  Louisiana. 

Assuming  that  as  against  a  resident  of  one  of  the  rebellions 
States  at  the  time  the  war  commenced,  the  same  rule  should 
apply  in  regard  to  the  three  years  allowed  for  presenting  this 
petition,  as  has  been  adopted  with  respect  to  the  Statute  of 
Limitations,  viz:  that  the  period  of  the  war  should  not  be 
counted  as  a  part  of  the  three  years,  we  can  not  think  that 
the  rule  should  apply  to  such  a  case  as  the  one  here  presented. 
And  for  the  reason  that  the  alleged  disability  was  the  volun- 
tary, wrongful  creation  of  the  party  himself.  He  withdrew 
himself  from  a  liability  here  for  the  support  of  the  war,  and 
cast  in  his  lot  with  the  insurgent  side,  where  he  had  oppor- 
tunity, and  was  exposed  to  liability,  to  make  contribution  in 
support  of  the  hostilities  which  were  being  carried  on  against 
the  government. 

He  added  one  more  to  the  enemies  of  the  government,  as, 
in  a  war  between  two  governments,  all  the  subjects  of  the 
one  are  enemies  to  all  the  subjects  of  the  other.  If  by  such 
action  of  removal  he  could  suspend  the  enforcement  of  the 
collection  of  debts  due  to  our  own  citizens,  out  of  his  property 
here,  he  might  to  that  extent  impair  the  resources  which  might 
be  needed  for  the  prosecution  of  the  war. 

From  October,  1862,  when  the  United  States  forces  took 
possession  of  Thibodaux,  at  anytime  thereafter,  save  about  a 
month's  time,  the  petitioner,  had  he  remained  at  peace  in 
Thibodaux,  might,  without  obstruction,  have  had  access  to 
the  court  here,  and  protected,  if  need  there  had  been,  his 
interest  in  the  suit. 

It  is  an  anomalous  excuse  to  offer  in  a  court  of  justice,  for 
not  doing  so,  that  he  was  voluntarily  away,  engaged  in  war- 
fare for  the  destruction  of  the  government.  "The  duty  of  a 
citizen  when  war  breaks  out,"  say  the  Supreme  Court  of  the 
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United  States,  "if  it  be  a  foreign  war,  and  he  is  abroad,  is  to 
return  without  delay;  and  if  it  be  a  civil  war,  and  he  is  a 
resident  in  the  rebellious  section,  he  should  leave  it  as  soon 
as  practicable  and  adhere  to  the  regular  established  govern- 
ment."    The  William  Bagley,  5  Wall.  408. 

The  appellant's  conduct  was  in  manifest  contravention  of 
his  duty  as  here  indicated,  and  can  not  be  made  the  basis  of 
any  claim  of  right  or  of  favor.  It  would  be  against  all  the 
analogies  of  the  law.  In  Ludlow  v.  Ramsey,  11  Wall.  589, 
the  same  court  states  the  doctrine  as  follows :  "  But  if,  as  in 
this  case,  a  party  voluntarily  leaves  his  country  or  his  resi- 
dence for  the  purpose  of  engaging  in  hostilities  against  the 
former,  he  can  not  be  permitted  to  complain  of  legal  pro- 
ceedings against  him  as  an  absentee  on  the  ground  of  his 
inability  to  return  or  to  hold  communication  with  the  place 
where  the  proceedings  are  conducted."  And  although  the 
removal  by  appellant  from  Chicago  to  Thibodaux  might  not 
have  been  for  the  purpose  of  engaging  in  the  then  existing 
hostilities  against  the  government,  we  do  not  consider  that 
that  circumstance  should  exclude  the  application  of  the  prin- 
ciple to  the  present  case.  As  this  court  said,  in  reference  to 
the  same  question,  in  O'Neal  v.  Boone,  53  111.  38,  "  But  what 
ever  his  motive  or  his  business,  his  act  was  purely  voluntary,, 
and  that  consideration  disposes  of  his  claim  that  the  Statute 
of  Limitations  ceased  to  run."  And  see  Harper  v.  Ely  et  al, 
56  111.  179. 

We  are  of  the  opinion  that  the  court  below  properly  dis- 
missed the  petition,  as  not  having  been  filed  within  three 
years  after  the  decree,  as  required  by  the  statute,  and  no  suf- 
ficient cause  shown  to  take  the  case  out  of  the  operation  of 
the  requirement  of  the  statute. 

Decree  affirmed. 
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Jacob  Bryson 

r. 

David  M.  Crawford. 

1.  Vendor  and  vendee — right  of  vendee  to  recover  back  payments. 
Where  the  plaintiff  purchased  land  to  be  paid  for  in  installments  with 
interest,  and  was  to  receive  a  deed  upon  making  payment  of  the  second 
installment,  giving  his  note  secured  by  mortgage  upon  the  premises  for 
the  balance  then  due,  and  time  was  made  of  the  essence  of  the  contract, 
and  it  providing  that  on  failure  to  make  any  payment  when  due,  ihe 
vendor  might  declare  the  same  forfeited,  together  with  all  payments, 
upon  giving  ten  clays'  notice  thereof  in  writing,  and  the  vendee  being  in 
default  as  to  the  second  payment,  a  forfeiture  was  declared  pursuant  to 
notice,  and  the  vendee  leased  the  land  of  the  vendor,  there  being  no  tender 
of  any  deed  before  the  declaration  of  forfeiture:  Held,  in  a  suit  by  the 
vendee  to  recover  back  the  purchase  money  paid,  on  the  ground  of  a 
rescission  of  the  contract,  that  the  vendor  was  not  bound  to  tender  a  deed 
before  declaring  the  forfeiture,  and  that  the  action  would  not  lie. 

2.  The  only  cases  in  which  the  purchaser  of  real  estate  is  entitled  to 
recover  back  the  money  he  has  paid  on  the  contract  of  purchase  are :  1st, 
where  the  contract  has  been  rescinded  by  mutual  consent  and  agreement 
of  the  parties;  2d,  where  the  vendor  is  unable  or  unwilling  to  perform 
the  contract  on  his  part;  and  3d,  where  the  vendor  has  been  guilty  of 
fraud  in  making  the  contract. 

3.  Same — where  sale  is  forfeited  purchaser  can  not  recover  back  payments. 
Where  a  contract  of  sale  of  real  estate  has  been  declared  forfeited  pursu- 
ant to  its  own  terms,  on  account  of  the  default  of  the  purchaser  in  making 
further  payments,  he  is  not  entitled  to  recover  back  what  he  has  paid. 

4.  Change  of  venue — negligence  in  applying  for.  Where  an  applica- 
tion for  a  change  of  venue  was  not  made  until  the  first  day  of  a  term  of 
the  court,  and  the  petition  stated  that  a  knowledge  of  the  cause  on  which 
the  application  was  based,  did  not  come  to  the  applicant  until  since  the 
last  term  of  the  court,  which  was  denied:  Held,  that  it  was  properly 
denied,  as  the  petition  failed  to  show  but  that  the  application  might  have 
been  made  in  vacation.  Knowledge  of  the  fact  might  have  come  to  him 
on  the  next  day  after  the  last  term: 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county ; 
the  Hon.  William  W.  Heatox,  Judge, presiding. 
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Messrs.  Kilgour  &  Max  ah  an,  for  the  plaintiff  in  error. 
Mr.  J.  E.  McPherran,  for  the  defendant  in  error. 

Mr.  Justice  Schoefield  delivered  the  opinion  of  the 
Court : 

This  was  assumpsit,  by  appellant  against  appellee,  to  recover 
the  purchase  money  which  had  been  paid  on  a  contract  for 
the  sale  of  certain  land  by  appellee  to  appellant.  By  the 
terms  of  the  contract,  the  payments  were  to  be  made  in 
installments  of  $300  on  the  1st  day  of  November,  1870,  $250 
on  the  1st  day  of  June,  1871,  and  $638.33  on  the  1st  day  of 
November,  1871,  with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date,  and  upon  making  the  second  payment, 
appellee  was  to  execute  a  deed  to  appellant  for  the  land,  and 
appellant  was  then  to  execute  a  mortgage  to  appellee  upon 
the  land  to  secure  the  payment  of  a  promissory  note  to  be 
given  for  the  balance  remaining  unpaid.  It  was  expressly 
provided  that,  in  the  event  of  the  failure  by  appellant  to 
make  either  of  the  payments  or  to  perform  any  of  the  cove- 
nants on  his  part,  appellee  should  have  the  right  to  declare 
the  contract  forfeited  and  determined,  and  to  enter  upon 
and  take  possession  of  the  property,  having  first  given  appel- 
lant ten  days'  notice  thereof  in  writing,  or  by  publication  in 
a  newspaper  printed  in  the  county,  and  to  have  and  retain  all 
payments  that  should  be  made  upon  the  contract.  It  was 
also  agreed  that  time  should  be  of  the  essence  of  the  con- 
tract. 

On  the  1st  day  of  June,  1871,  appellee  caused  a  written 
notice  to  be  served  upon  appellant,  notifying  him  that  the 
sum  of  $250,  with  the  accruing  interest  thereon,  was  then 
due  on  the  contract,  and  that  unless  the  same  should  be  paid 
within  ten  days  from  the  service  of  the  notice,  he  should 
elect  to  declare  the  contract  forfeited,  and  keep  and  retain  all 
payments  made  thereon.  And  on  the  13th  day  of  the  same 
month,  appellee  caused  a  second  notice  in  writing  to  be  served 
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upon  appellant,  notifying  him  that,  in  consequence  of  his 
failure  to  make  payment  in  pursuance  of  the  terms  of  the 
contract,  he  had  elected  to  declare  the  same  forfeited  from 
that  date;  and  requesting  him  to  surrender  the  possession  of 
the  premises.  It  is  not  claimed  that  the  $250  had  been  paid, 
or  that  its  payment  according  to  the  terms  of  the  contract  had 
been  subsequently  waived  by  appellee.  Appellant  remained 
in  possession  of  the  premises,  but,  shortly  after  the  service  of 
the  last  notice,  rented  them  of  appellee,  and  thereby  acknowl- 
edged him  as  his  landlord.  No  deed  appears  to  have  been 
tendered  by  appellee  prior  to  the  service  of  the  last  notice 
upon  appellant,  nor  does  it  appear  that  appellant,  prior  to 
that  time,  offered  to  perform  his  part  of  the  contract  by 
making  the  payment  then  due,  or  that  he  urged  as  an  excuse 
for  his  failure  the  inability  of  appellee  to  make  a  deed.  No 
evidence  was  introduced  in  regard  to  appellee's  ability  to 
comply  with  the  contract.  The  cause  was  tried  by  a  jury, 
under  instructions  from  the  court,  and  their  verdict  was  for 
the  defendant.  Motion  for  a  new  trial  was  made  by  appel- 
lant, which  the  court  overruled,  and  rendered  judgment  upon 
the  verdict  of  the  jury. 

The  exceptions  taken  to  the  instructions  given,  and  to 
overruling  the  motion  for  a  new  trial,  present  the  simple 
question  whether  appellant  is  entitled  to  recover,  under  the 
facts  that  have  been  stated. 

It  is  contended  by  appellant  that  appellee  was  himself  in 
default,  in  not  tendering  a  deed  before  he  declared  the  con- 
tract forfeited ;  that  the  contract  was  mutually  abandoned, 
and,  consequently,  the  appellant  is  entitled  to  recover. 

If  the  premises  are  as  contended  by  appellant,  the  conclu- 
sion certainly  follows.  But  was  appellee  in  default  when  he 
declared  the  contract  forfeited?  If  so,  it  must  have  beei 
because  he  had  failed  to  do  something  which  the  contract 
required  him  to  do,  for  it  is  impossible  to  conceive  a  defaull 
where  there  has  been  no  omission  of  duty,  either  express  or 
implied.     He  was,  it  is  true,  to  execute  a  deed,  but  that  was 
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not  to  be  done  until  the  $250,  with  accruing  interest,  were  paid 
to  him,  and  since  this  payment  was  neither  made  nor  tendered, 
it  is  clear  that  appellant  was  never  in  a  condition  to  demand 
the  deed;  and  the  proposition  would  seem  too  plain  to  justify 
argument,  that  appellee  was  under  no  obligation  to  make  a 
formal  tender  of  that  which  appellant  Was  not  entitled  to 
receive.  By  the  positive  terms  of  the  contract  the  $250  were 
to  be  paid  on  the  1st  day  of  June,  1871,  and  the  right  was 
given  appellee  to  declare  the  contract  forfeited,  and  retain 
the  money  paid  on  it,  if  payment  was  not  made  at  the  time. 
It  would  have  been  good  grounds  for  objection,  on  behalf  of 
appellant,  to  the  declaration  of  forfeiture  by  appellee,  that  he 
was  himself  unable  to  comply  with  the  contract,  and  therefore 
in  no  condition  to  exact  the  payment  of  the  money  due.  But 
there  is  no  evidence  that  such  objection  in  fact  ever  existed, 
or  that  it  was  urged  by  appellant  prior  to  the  commence- 
ment of  this  suit.  Moreover,  appellant  acquiesced  in  the 
validity  of  the  grounds  claimed  by  appellee  for  the  declara- 
tion of  forfeiture  of  the  contract,  by  subsequently  renting 
from  him  the  property  to  which  it  related.  If  the  contract 
had  been  still  subsisting,  appellant  would  have  held  the  prop- 
erty under  his  purchase,  claiming  to  be  owner,  instead  of 
becoming  tenant  to  his  former  vendor.  Nor  is  there  any 
evidence  that  the  contract  was  rescinded  by  mutual  agreement. 
The  evidence  is,  that  appellee  declared  it  forfeited  because  of 
the  failure  of  appellant  to  comply  with  its  terms,  and  he  was 
thereby  authorized  to  retain  what  had  been  paid  on  the  con- 
tract. 

We  understand  that  the  only  cases  in  which  the  purchaser 
of  real  estate  is  entitled  to  recover  back  the  money  he  has  paid 
on  the  contract  of  purchase  are  :  1st,  where  the  contract  has 
been  rescinded  by  the  mutual  consent  and  agreement  of  the 
parties;  2d,  where  the  vendor  is  incapable  or  unwilling  to 
perform  the  contract  on  his  part;  and  3d,  where  the  vendor 
has  been  guilty  of  fraud  in  making  the  contract.  But  when 
the  contract  has  been  declared  forfeited,  especially  as  in  the 
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Mr.  Justice  Walker  and  Mr.  Justice  McAllister,  dissenting. 

present  case,  pursuant  to  its  own  terms,  on  account  of  the 
default  of  the  purchaser  in  making  further  payments,  he  is 
not  entitled  to  recover  back  what  he  has  paid.  Wheeler  v. 
Mather,  56  111.  242;  Ketchum  v.  Euertson,  13  Johns.  363; 
Green  v.  Green,  9  Co  wen,  49;  Bottle  v.  Rochester  City  Bank, 
5  Barbour,  421. 

We  think  the  instructions  of  the  court  and  the  finding  of 
the  jury  were  entirely  correct  under  the  evidence. 

The  motion  for  a  change  of  venue  was  properly  overruled. 
The  application  was  not  made  until,  the  first  day  of  the  June 
term,  1872,  of  the  court,  and  the  petition  states  that  a  knowl- 
edge of  the  prejudice  in  the  mind  of  the  judge  did  not  come 
to  the  appellant  until  since  the  last  term  of  court,  which  may 
have  been  the  next  day  after  the  end  of  that  term.  This  was 
entirely  insufficient.  It  was  said  in  Moss  et  al.  v.  Johnson,  22 
111.  639,  speaking  of  an  application,  in  that  case,  for  a  change 
of  venue,  "As  such-  applications  can  be  made  in  vacation  as 
well  as  in  term  time,  it  behooves  the  party,  if  the  cause  is 
ascertained  in  vacation,  to  give  the  notice  at  once  to  the 
opposite  party,  and  make  application  to  the  judge  at  cham- 
bers, or  elsewhere  wherever  he  maybe,  for  a  change  of  venue, 
and  thus  prevent  accumulation  of  costs  and  the  exercise  of 
diligence  by  the  opposite  party  to  be  prepared  for  trial,  which 
is  always  attended  with  expense."  The  plaintiffs  in  error,  by 
their  own  showing,  did  know  of  the  cause,  as  we  infer  from 
the  language  of  the  affidavit,  some  days  before  the  sitting  of 
the  court.  They  were  negligent  in  not  giving  the  earliest  and 
speediest  notice  of  their  intended  application,  and  the  court 
did  not  err  in  refusing  the  motion.  To  the  same  effect  is  also 
Kelly  et  al.  v.  Downs,  29  111.  74. 

Perceiving  no  error  in  the  record,  the  judgment  of  th< 
court  below  is  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker  and  Mr.  Justice  McAllister  dis- 
sent, on  the  ground,  that  the  payment  of  the  $250  by  the 
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purchaser,  and  the  delivery  of  the  deed  by  the  vendor,  were 
mutual  and  concurrent  acts,  to  be  performed  at  the  same  time, 
and  that,  therefore,  the  vendor  could  not  put  the  purchaser  in 
default  without  showing  the  preparation  and  oifer  of  such  deed 
as  was  required  by  the  contract,  or  that  he  was  legally  dis- 
charged from  performing  his  covenant  so  to  do,  by  some  act 
of  the  purchaser.  ,  There  was  no  attempt  to  show  such  per- 
formance or  any  excuse.  In  our  view,  without  such  per- 
formance or  excuse  the  vendor  was  not  in  a  position  to  put 
the  purchaser  in  default,  within  the  meaning  of  the  contract, 
and  if  not,  his  declaration  of  forfeiture  was  wrongful,  and  he 
would  not  be  entitled  to  retain  the  money  paid. 


Coknelius  R.  Field  et  al. 

v. 

The  Chicago,  Danville  and  Vincennes  R.  R.  Co. 

1.  Practice — rule  construed  as  to  putting  causes  on  trial  docket.  A 
rule  of  court  that  "every  original  suit  in  which  issue  has  been  joined, 
and  every  appeal  suit,  may  be  placed  upon  the  trial  calendar  by  filing 
with  the  clerk  a  written  or  printed  request  to  that  effect,  on  or  before  the 
Tuesday  preceding  each  trial  term,"  etc.,  was  held,  not  to  require  that  the 
issues  of  a  suit  should  be  made  up  on  the  Tuesday  preceding  the  com- 
mencement of  the  trial  term,  to  entitle  the  same  to  be  placed  upon  the 
trial  docket,  but  it  will  be  sufficient  if  they  are  made  up  on  the  first  day 
of  the  term. 

2.  Practice  in  Supreme  Court — reversal  for  violation  of  court  rules. 
This  court  will  not  reverse  a  judgment  for  the  reason  that  the  inferior 
court  has  violated  one  of  its  own  rules,  except  it  is  apparent  that  injustice 
has  been  done. 

3.  Instructions — repeating.  It  is  not  error  to  refuse  an  instruction 
where  others  are  given  substantially  the  same  as  the  one  refused. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 
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Mr.  Obadiah  Jackson,  for  the  appellants. 

Mr.  E.  Walker,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee 
against  appellants,  in  the  circuit  court  of  Cook  county. 

The  pleas  of  appellants  were  filed  on  the  25th  day  of  Feb- 
ruary, 1873.  Replications,  which  all  concluded  to  the  coun- 
try, were  filed  on  the  17th  day  of  March,  1873,  which  was  the 
first  day  of  the  March  term  of  court. 

The  cause  was  placed  on  the  trial  docket  for  the  March 
term,  and  on  the  20th  dav  of  March  called  for  trial,  on 
which  day,  as  is  shown  on  page  22  of  the  record,  appellants 
entered  a  motion  to  strike  the  cause  from  the  trial  calendar, 
for  the  reason  that  the  issues  were  not  made  up  at  the  com- 
mencement of  the  term.  This  motion  was  overruled,  and  a 
trial  had  before  a  jury,  which  resulted  in  a  verdict  in  favor 
of  appellee  for  $5726.16. 

It  is  urged  for  appellants  a  reversal  of  the  judgment  on 
two  grounds — 

First.  The  court  erred  in  not  striking  the  cause  from  the 
trial  docket. 

Second.  Because  the  court  refused  to  give  appellants' 
third  instruction. 

In  support  of  the  first  point  made,  appellants  incorporated 
in  the  bill  of  exceptions  three  rules  of  the  court.  The  third 
reads  as  follows : 

"  Rules  Nos.  1  and  2  are  so  modified  that  every  original 
suit  in  which  the  issue  has  been  joined,  and  every  appeal 
suit,  may  be  placed  upon  the  trial  calendar  by  filing  with  the 
clerk  a  written  or  printed  request  to  that  effect,  on  or  before 
the  Tuesday  preceding  each  trial  term,  and  in  no  case  shall  it 
be  necessary  to  serve  a  trial  notice  upon  the  opposite  attorney, 
and  said  causes  shall  be  placed  upon  the  trial  calendar  in  the 
order  in  which  they  have  been  commenced/' 


1873.]  Anchor  Line  et  al.  v.  Dater  et  al.  369 

Syllabus. 

It  is  claimed  that  this  rule  required  the  issue  to  be  made 
up  on  the  Tuesday  preceding  the  commencement  of  the  term 
of  court,  otherwise  the  case  could  not  go  upon  the  trial  calen- 
dar. The  rule,  however,  does  not  read  in  that  way;  it  requires 
the  notice  to  be  served  on  the  clerk  on  Tuesday  before  the 
commencement  of  the  term,  and  it  requires  the  issue  to  be 
made  at  the  time  the  case  is  placed  on  the  trial  calendar.  If 
notice  was  served,  as  required  by  the  rule,  and  issue  was 
joined  on  the  morning  of  the  first  day  of  the  term,  and  then 
the  clerk  made  up  the  trial  docket  before  court  was  begun, 
he  certainly  would  be  justified,  under  this  rule,  in  placing  the 
cause  on  the  trial  docket,  and,  for  aught  that  appears,  this 
may  have  occurred.  The  cause  was  at  issue  on  the  first  day 
of  the  term,  and  we  will  presume  it  was  placed  on  the  trial 
calendar  after  the  issue  was  formed,  unless  the  contrary 
expressly  appears. 

But  if  it  were  true  the  court  had  violated  one  of  its  rules, 
we  would  not  for  that  reason  alone  reverse,  unless  it  was 
apparent  that  injustice  had  been  done,  which  does  not  appear 
in  this  case.     Mix  Impl.  v.  Chandler  et  al.  44  111.  175. 

As  to  the  second  point  relied  upon  by  appellants,  we  do 
not  think  the  court  erred  in  refusing  his  third  instruction,  for 
the  reason  that  the  first  instruction  given  in  his  behalf  is  in 
substance  like  the  one  refused.  It  was  not  error  for  the  court 
to  refuse  duplicate  instructions. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


The  Anchor  Line  et  al. 

v. 

Philip  W.  Dater  et  al.  for  use,  etc. 

1.    Common"  carrier—  limitation  of  liability  by  contract.    If  a  shipper 
takes  a  receipt  for  his  goods  from  a  common    carrier,  which   contains 
24— 68th  III. 
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conditions  limiting  the  liability  of  the  carrier,  with  a  full  understanding 
of  such  conditions,  and  intending  to  assent  to  them,  it  becomes  his  con- 
tract as  fully  as  if  he  had  signed  it,  and  he  will  be  bound  by  the  con- 
ditions. 

2.  Same — whether  shipper  assents  to  conditions  is  a  question  of  fact.  It 
does  not  necessarily  follow,  because  the  carrier  delivers  to  the  shipper  a 
receipt  for  goods  to  be  carried,  containing  limitations  of  his  liability,  that 
the  shipper  assents  to  such  limitations,  as  he  has  no  alternative  but  to 
accept  such  a  receipt  as  the  carrier  may  give.  Whether  the  shipper  has 
assented  to  such  conditions,  is  a  question  of  fact  for  the  jury. 

3.  Same— party  liable  as  defendant.  Where  goods  are  shipped  with  a 
certain  company  for  transportation,  and  the  goods  pass  through  other 
companies  merely  as  agents  of  the  first,  and  are  lost,  suit  should  be 
brought  against  the  first  company  alone,  and  it  is  error  to  take  judgment 
against  all  the  companies. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Lambert  Tree,  Judge,  presiding. 

This  was  an  action  on  the  case,  brought  by  Philip  W. 
Dater,  Edward  P.  Whaling,  and  William  J.  Whaling,  part- 
ners, for  the  use  of  The  Union  National  Bank  of  Chicago, 
against  the  Anchor  Line,  The  Erie  and  Western  Transporta- 
tion Company,  The  Philadelphia  and  Erie  Railroad,  The 
Erie  and  Pittsburg  Railroad,  J.  C.  Evans  and  E.  T.  Evans. 
Judgment  was  rendered  in  favor  of  the  plaintiffs  for  $1400 
against  all  the  defendants,  and  they  appealed. 

Mr.  George  Gardiner,  for  the  appellants. 

Messrs.  Fuller  &  Smith,  for  the  appellees. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court: 

This  was  an  action  on  the  case,  against  appellants  as  a  com- 
mon carrier,  for  failing  to  carry  and  deliver  to  the  consignee 
two  hundred  barrels  of  flour.  The  general  issue  was  pleaded, 
and  the  cause  tried  by  the  court  without  a  jury,  who  found 
the  issue  for  the  plaintiffs,  and  assessed  their  damages  at 
fourteen  hundred  dollars. 
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A  motion  for  a  new  trial  was  overruled  and  judgment  ren- 
dered for  the  plaintiffs. 

To  reverse  this  judgment  the  defendants  appeal. 

The  flour  was  destroyed  in  the  warehouse  of  appellants  by 
the  great  October  fire.  It  was  delivered  to  appellants' agent 
late  on  Saturday,  the  7th  day  of  October,  too  late  in  the  day 
to  be  placed  on  board  the  propeller  of  that  day,  and  was 
warehoused  in  a  safe  warehouse. 

The  bill  of  lading-  delivered  to  the  consignors  relieves  the 
carrier  from  liability  for  loss  by  fire,  while  the  property  is  in 
transit  or  while  in  depots,  etc. 

This  bill  of  lading,  appellants  insist,  was  the  contract  of  the 
parties,  by  which  they  are  bound,  and  the  provisions  of 
which  are  plainly  and  easily  understood  by  any  business 
man,  and  the  assent  of  the  shipper  to  the  terms  contained  in 
it  should  be  presumed. 

The  court,  sitting  as  a  iurv,  did  not  find  evidence  sufficient 
to  justify  it  in  presuming  assent  from  the  mere  acceptance  of 
the  receipt.  The  shipper  had  no  alternative  but  an  accept- 
ance of  it,  and  his  assent  to  its  conditions  can  not  be  inferred 
from  that  fact  alone.  It  is  in  proof  that  its  terms  and  con- 
ditions were  not  known  to  these  shippers,  although  they  had 
accepted  a  large  number  of  them  in  the  course  of  their  busi- 
ness with  the  appellants. 

The  terms  and  conditions  of  this  bill  of  lading,  or  receipt, 
were  inserted  for  the  purpose  of  limiting  the  liability  appel- 
lants were  under  by  the  common  law.  They  should  appear 
plainly  in  the  instrument,  be  understood  by  the  consignor, 
and  knowingly  accepted  as  the  contract  of  the  parties,  and 
intended  to  evidence  the  terms  of  the  contract.  These  were 
points  for  the  court  trying  the  case,  and  the  finding  of  the 
court  in  this  respect  can  not  be  disturbed. 

We  see  no  cause  to  depart  from  the  rule  established  by 
this  court,  in  Adams  Express  Co.  v.  Haynes,  42  111.  89,  and 
III.  Central  R.  R.  Co.  v.  Frankenberg  et  al.  54  ib.  88,  and  that 
is,  if  a  shipper  takes  a  receipt  for  his  goods  from  a  common 
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carrier,  which  contains  conditions  limiting  the  liability  of 
the  carrier,  with  a  full  understanding,  on  the  part  of  the 
shipper,  of  such  conditions,  and  intending  to  assent  to  them, 
it  becomes  his  contract  as  fully  as  if  he  had  signed  it,  and 
these  are  questions  for  the  jury. 

On  the  other  point  made  by  appellants,  that  there  is  no 
evidence  to  support  the  finding  against  all  the  defendants 
named,  we  think  that  is  well  made.  The  Erie  and  Western 
Transportation  Company,  we  find  from  the  bill  of  lading,  is 
the  proprietor  of  the  Anchor  Line,  and  is  a  corporation  of 
the  State  of  Pennsylvania.  The  other  companies  are  merely 
agents  of  that  company.  The  action  should  have  been 
brought  against  the  company  alone.  The  "Anchor  Line"  is 
merely  a  name  of  distinction.  The  responsible  party  is 
"The  Erie  and  Western  Transportation  Company,"  against 
whom  the  action  should  have  been  brought.  The  others  are 
mere  agents,  so  far  as  this  record  discloses. 

For   this  error  the  judgment  must  be   reversed    and  the 

cause  remanded. 

Judgment  reversed. 


David  Wiggins 

v. 

The  City  of  Chicago. 

1.  Justice  of  the  peace — appearance  before  cures  irregularity  as  to 
manner  case  comes  before  the  court.  Where  a  suit  for  the  violation  of  an  or- 
dinance, brought  before  one  justice  of  the  peace,is  tried  before  another,  and 
the  defendant  appears  and  goes  to  trial,  it  will  not  matter  how  the  case 
came  before  the  latter  justice,  as  appearance  gave  jurisdiction  of  the  de- 
fendant's person. 

2.  Criminal  court  op  Cook  county — what  embraced  in  term  "quasi 
criminal  nature."  The  criminal  court  of  Cook  count}'-,  under  the  present 
constitution,  has  jurisdiction  in  cases  of  a  quasi  criminal  nature.  These 
terms,  as  used,  are  intended  to  embrace  all  offenses  not  crimes  or  misde- 
meanors, but  in  the  nature  of  crimes,  and  which  are  punished,  not  by 
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indictment,  but  by  forfeitures  and  penalties.  It  includes  all  qui  tarn  ac- 
tions, prosecutions  for  bastardy,  informations  in  the  nature  of  a  quo  war- 
ranto, and  suits  for  the  violation  of  ordinances. 

3.  Verdict  or  finding— form  not  material  on  appeal.  On  the  trial  of 
an  appeal  in  a  prosecution  for  violation  of  an  ordinance,  the  court,  trying 
the  case  without  a  jury,  announced  that  he  found  the  defendant  guilty, 
instead  of  finding  the  issues  for  the  plaintiff:  Held,  that  the  finding  was 
sufficient,  the  substance  being  regarded  in  such  cases  and  not  the  form. 

4.  The  books  do  not  give  any  precise  form  for  a  verdict,  the  rules  re- 
quiring that  it  be  responsive  to  the  issues.  It  may  be  pronounced  in 
open  court  and  then  entered  by  the  clerk  in  form,  and  should  then  be 
read  to  the  jury  to  avoid  all  mistake. 

5.  Judgment — suit  for  breach  of  ordinance.  On  the  trial  of  a  prosecu- 
tion for  breach  of  an  ordinance,  on  appeal,  the  court,  after  finding  the 
defendant  guilty,  in  rendering  judgment  ordered  that  "the  defendant  be 
fined  the  sum  of  $50,  and  pay  the  costs,"  and  awarded  execution :  Held, 
that  while  the  judgment  was  informal  and  unskillfully  drawn,  it  was  suffi- 
cient and  could  be  collected. 

6.  Ordinance — power  to  provide  for  revoking  license.  The  power  to  tax, 
license  and  regulate  auctioneers,  etc.,  authorizes  the  city  authorities  to 
adopt  any  reasonable  ordinance  for  the  purpose,  and  the  city  may  tax, 
may  license,  and  may  regulate  the  business,  and  the  ordinance  may  prop- 
erly empower  the  mayor  to  revoke  the  license  for  cause. 

7.  Same — must  be  reasonable.  All  ordinances  of  a  city  must  be  reason- 
able, and  under  the  power  to  tax,  lieense  and  regulate  a  business  the  city 
may  not  directly  prohibit  the  business  or  adopt  such  unreasonable  regu- 
lations as  will  produce  such  a  result,  or  even  be  oppressive  and  highly 
injurious  to  the  business. 

8.  Same — auctioneers.  An  ordinance  of  the  city  of  Chicago  requiring 
auctioneers  to  pay  a  license  of  $200  per  annum,  and  requiring  bond,  with 
two  sureties,  in  the  penal  sum  of  $1000,  to  be  approved  by  the  mayor, 
and  conditioned  for  the  due  observance  of  the  ordinance  relating  to  the 
business,  and  requiring  licenses  to  expire  on  the  last  day  of  April  next 
after  their  date,  and  providing  for  a  forfeiture  for  violation  of  the  ordi- 
nance, and  giving  the  mayor  power  to  revoke  the  same,  when  satisfied  of 
the  fact:  Held,  not  to  be  unreasonable  in  its  requirements,  and  valid. 

9.  License — revocation  not  judicial  act.  When  a  party  accepts  a  license 
from  the  mayor  of  a  city,  under  an  ordinance  empowering  the  mayor  to 
revoke  for  cause,  and  the  license  recites  that  it  may  be  revoked  by  the 
mayor  at  any  time,  in  his  discretion,  he  will  have  no  ground  to  say  that 
the  mayor  has  no  power,  and  that  it  can  only  be  revoked  by  a  judicial 
sentence. 

10.  Constitutional  law.  Sec.  1,  art.  9,  of  the  constitution,  which 
declares  that  the  General  Assembly  shall  have  power  to  tax  peddlers,  auc- 
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tioueers,  brokers,  etc.,  does  not  operate  as  a  prohibition  on  all  other  bodies 
to  tax  such  persons,  and  for  any  other  purpose  than  for  State  revenue,  but 
the  legislature  may  authorize  municipal  bodies  to  tax  such  persons. 

Writ  of  Error  to  the  Criminal  Court  of  Cook  county; 
the  Hon.  W.  W.  Farwell,  Judge,  presiding. 

This  was  a  suit,  brought  by  the  city  of  Chicago  against 
David  Wiggins,  to  recover  the  penalty  for  violating  the  pro- 
visions of  an  ordinance  relating  to  auctioneers  in  the  city. 
The  ordinance  required  that  all  sales  of  goods,  chattels,  or 
personal  property  at  public  auction,  except  when  made  under 
legal  process,  should  be  made  by  an  auctioneer,  his  co-partner 
or  clerk,  who  should  first  have  obtained  a  license,  under  the 
hand  of  the  mayor  and  seal  of  the  city,  and  have  paid  to  the 
city  collector  at  the  rate  of  $200  per  annum,  and  have  exe- 
cuted a  bond,  with  two  sureties,  to  the  city,  to  be  approved 
by  the  mayor,  in  the  penal  sum  of  $1000,  conditioned  for  the 
due  observance  of  the  ordinances  and  regulations  of  the  com- 
mon council.  * 

That  all  licenses  should  be  made  to  expire  on  the  last  day 
of  April  next  after  the  date  thereof,  and  be  subject  to  revoca- 
tion by  the  mayor,  whenever  it  should  appear,  to  his  satisfac- 
tion, that  the  party  so  licensed  had  violated  any  provision  of 
any  ordinance  of  the  city  relating  to  auctions  or  auction  sales, 
or  any  condition  of  his  bond. 

The  third  section  provided  a  penalty  of  $50  for  selling  or 
attempting  to  sell  at  public  auction,  etc.,  without  having  a 
license. 

Messrs.  Knowlton  &  Humphreville,  for  the  plaintiff 
in  error. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  defendant 
in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  first  question  presented  is,  whether  the  criminal  court 
of  Cook  county  had  jurisdiction  over  the  subject  matter  of  the 
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appeal  prosecuted  from  the  justice  of  the  peace.  It  is  a  mat- 
ter of  no  consequence  how  the  case  was  transferred  from  the 
police  magistrate  Scully  to  the  police  magistrate  Banyon,  as 
appellant  appeared  before  the  latter,  and  went  to  trial,  and 
appealed  the  case  to  the  criminal  court.  The  magistrate 
having  jurisdiction  of  the  subject  matter  of  the  suit,  there  can 
not  be  the  slightest  question  that  he  also  acquired  jurisdiction 
of  the  person  of  appellant,  when  he  entered  his  appearance  to 
the  suit.  Roberts  v.  Formhalls,  46  111.  66,  and  the  cases  there 
cited. 

The  criminal  court,  however,  is  limited  in  its  jurisdiction 
by  our  present  constitution.  It  provides  that  it  shall  have 
the  jurisdiction  of  a  circuit  court  in  all  cases  of  a  criminal 
and  quasi  criminal  nature,  arising  in  the  county  of  Cook,  etc. 
And  all  recognizances  and  appeals  taken  in  that  county  in 
criminal  and  quasi  criminal  cases,  shall  be  returnable  and 
taken  to  that  court.  It  is,  then,  necessary  to  determine  whether 
this  case  is  of  a  quasi  criminal  nature,  as  it  is  not  claimed  to 
be  criminal.  Wharton,  in  his  Law  Lexicon,  defines  quasi 
crime  to  be  the  act  of  doing  damage  or  evil  involuntarily. 
But  this  can  not  be  the  sense  in  which  the  framers  of  our 
constitution  intended  to  use  the  term.  When  the  entire  sec- 
tion is  considered,  in  the  light  of  our  jurisprudence,  we  must 
conclude  that  it  was  intended  to  embrace  all  offenses  not 
crimes  or  misdemeanors,  but  that  are  in  the  nature  of  crimes 
— a  class  of  offenses  against  the  public  which  have  not  been 
declared  crimes,  but  wrongs  against  the  general  or  local  pub- 
lic which  it  is  proper  should  be  repressed  or  punished  by 
forfeitures  and  penalties.  This  would  embrace  all  qui  tarn 
actions  and  forfeitures  imposed  for  the  neglect  or  violation 
of  a  public  duty.  A  quasi  crime  would  not  embrace  an  indict- 
able offense,  whatever  might  be  its  grade,  but  simply  forfeit- 
ures for  a  wrong  done  to  the  public,  whether  voluntary  or 
involuntary,  where  a  penalty  is  given,  whether  recoverable 
by  criminal  or  civil  process;  and  it  would  embrace  prosecu- 
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tions  for  bastardy,  and  informations  in  the  nature  of  a  quo 
warranto,  etc. 

In  accordance  with  these  views,  it  was  held  in  the  case  of 
Naylor  v.  The  City  of  Galesburg,  56  111.  285,  that  a  suit  to 
recover  a  penalty  for  the  violation  of  a  city  ordinance  was  a 
quasi  criminal  prosecution.  That  case  is  conclusive  of  this 
question,  and  under  it  we  must  hold  that  the  appeal  was 
properly  taken  to  the  criminal  court  of  Cook  county,  and  it 
thus  acquired  jurisdiction. 

The  case  was  submitted  to  the  court  below,  and  tried  with- 
out a  jury  ;  and  after  hearing  the  evidence,  the  court  an- 
nounced that  he  found  the  defendant  "guilty,"  and  in  render- 
ing the  judgment  it  was  ordered  that  "the  defendant  be  fined 
the  sum  of  $50,  and  pay  the  costs/'  and  awarded  execution  in 
favor  of  the  plaintiiF.  It  has  been  repeatedly  held  by  this 
court,  that  it  is  immaterial  what  the  form  of  the  verdict  may 
be,  so  that  it  has  the  substance  of  a  proper  finding.  Minkhart 
v.  Hankler,  19  111.  48;  Bates  v.  Williams,  43  111.  494  ;  Jarrard 
v.  Harper,  42111.  457;  and  Hartford  F.  Ins.  Co.  v.  Vanduzor, 
49  111.  489.  In  this  case  it  was  immaterial  whether  the  court 
said  that  he  found  the  issues  for  the  plaintiff,  and  found  its 
debt  to  be  $50,  or  found  defendant  guilty,  and  rendered  judg- 
ment for  that  sum.  This  court  has  never  inclined  to  apply 
strict  technical  rules  in  cases  before  justices  of  the  peace, 
or  on  appeal,  as  in  cases  where  there  are  written  pleadings. 
In  such  cases  substance  and  not  form  is  regarded.  We  have 
been  unable  to  find  that  any  precise  form  of  a  verdict  is  given 
in  the  books.  The  rules  require  that  it  shall  be  responsive 
to  the  issue,  but  works  on  practice  lay  down  as  a  rule  that  the 
verdict  may  be  pronounced  in  open  court,  when  it  is  entered 
in  form  by  the  clerk,  who  should  then  read  it  to  the  jury,  to 
avoid  all  mistake. 

It  is  urged  that  the  court  below  entered  a  judgment  for  a 
fine,  and  not  a  formal  judgment  in  debt.  It  is  true  that  the 
judgment  does  not  possess  the  formal  parts  of  a  judgment  in 
debt,  but  it  orders  and  adjudges  that  defendant  be  fined 
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and  pay  the  costs  of  the  proceeding,  and  awards  execution  for 
its  collection.  The  judgment  is  unskillfully  entered,  but  it 
is  a  finding  and  an  adjudication,  and  could  be  collected.  It 
is  as  formal  as  judgments  usually  entered  by  justices  of  the 
peace,  and  on  an  appeal  will  be  sustained.  See  Pendergast  v. 
The  City  of  Peru,  20  111.  51;  Horton  v.  Critehfield,  18  111.  135; 
Chicago  and  R.  L  R.  R.  Co.  v.  Whipple,  22  111.  105.  These 
cases  are  decisive  of  this  question. 

It  is  contended  that  the  mayor,  notwithstanding  the  ordi- 
nance, had  no  power  to  revoke  the  license,  and  that  appellant 
was  not  liable  to  the  penalty.  The  charter  provides  that  the 
city  shall  have  power  to  tax,  license  and  regulate  auctioneers, 
distillers,  etc. ;  and  it  confers  power  to  authorize  the  mayor 
to  grant  licenses  for  the  various  purposes  authorized.  Under 
this  provision  of  the  charter,  the  first  section  of  chapter  23 
of  the  ordinances  provides,  that  if  the  person  licensed  shall 
violate  any  ordinance  relating  to  his  business,  he  shall  be 
liable  to  be  proceeded  against  for  any  fine  or  penalty  imposed 
thereby,  and  his  license  shall  be  subject  to  be  revoked,  in  the 
discretion  of  the  mayor,  or  of  the  court  or  magistrate  before 
whom  he  shall  be  convicted  of  such  violation.  The  ordinance 
prohibits  the  sale  of  goods,  chattels  and  personal  property 
under  a  penalty  of  forfeiting  the  sum  of  $50. 

The  power  conferred  by  the  charter  to  tax,  license  and  reg- 
ulate auctioneers,  authorized  the  city  to  adopt  any  reasonable 
ordinance  for  the  purpose.  The  charter  points  out  no  par- 
ticular mode.  The  city  may  tax,  may  license,  and  may  regu- 
late the  business  of  auctioneers.  The  city  may  not  directly 
prohibit  the  business,  nor  can  it  adopt  such  unreasonable 
regulations  as  would  produce  such  results,  or  even  be  oppres- 
sive and  highly  injurious  to  the  business.  All  means  em- 
ployed for  the  taxation,  licensing  and  regulation  of  the  busi- 
ness must  be  reasonable.  And  this  is  true  of  all  ordinances 
of  a  city. 

The  question  then  recurs,  is  this  a  reasonable  ordinance  ? 
The  sum  charged,  the  length  of  time  the   license  is  to  con- 
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tinue,  and  the  required  bond  and  security  for  the  faithful 
observance  of  the  ordinances  regulating  the  business,  are  not 
unreasonable  requirements  ;  nor  do  we  see  that,  in  regulating 
the  business,    a    forfeiture  of  the    license    should    follow 


a 


violation  of  the  ordinance,  and  that  the  mayor  should  have 
the  power  of  revoking  the  license  when  he  should  become 
satisfied  of  the  fact,  is  unreasonable  or  oppressive.  Such  pro- 
visions may  be  the  only  effectual  mode  of  regulating  the 
business ;  and,  whether  it  be  so  or  not,  we  regard  the  ordi- 
nance as  reasonable.  The  power  must  reside  somewhere  to 
revoke  the  license,  and  if  it  could  only  be  done  by  the  courts, 
the  delays  that  could  be  produced  in  litigation  would  render 
such  a  provision  entirely  unavailing,  as  the  license  would 
expire  before  a  final  determination  could  be  had. 

It  is  also  urged,  that  to  determine  the  grounds  of  a  forfeit- 
ure and  declare  it,  is  judicial,  and  that  the  mayor  can  not 
exercise  such  power;  that  he  is  not  of  the  magistracy  that 
belongs  to  the  judicial  department  of  the  State.  It  is  enough 
to  say,  in  reply  to  this  objection,  that  appellant  agreed,  by 
receiving  the  license,  that  the  mayor  might  exercise  the  power 
at  his  discretion.     This  is  the  license  : 

"Permission  is  hereby  given  David  Wiggins  to  follow  the 
vocation  of  auctioneer,  at  No.  22,  west  Madison  street,  in  said 
city,  until  May  1,  1873,  subject  to  the  provisions  of  all  the 
ordinances  now  in  force  and  that  may  hereafter  be  passed  by 
said  city  relating  to  said  vocation.  This  license  may  be 
revoked  by  the  mayor  at  any  time,  at  his  discretion." 

It  was  signed  by  the  mayor,  and  otherwise  properly  exe- 
cuted. By  accepting  and  acting  under  this  license,  appellant 
assented  to  its  terms,  and  that  the  mayor  might,  at  his  dis- 
cretion, revoke  it,  and  he  has  no  grounds  to  say  that  the 
mayor  had  no  power,  and  that  it  could  only  be  revoked  by  a 
judicial  sentence. 

It  is  next  urged,  that  as  the  first  section  of  the  ninth  article 
of  the  constitution  has  declared  that  the  General  Assembly 
shall  have  power  to   tax  peddlers,  auctioneers,  brokers,  etc., 
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the  General  Assembly  can  alone  impose  such  a  tax,  and  for 
State  purposes,  and  can  not  confer  such  power  upon  munici- 
palities; that  this  provision  operates  as  a  prohibition  on  all 
other  bodies,  and  for  any  other  purpose  than  for  State  revenue, 
from  taxing  auctioneers  and  others  therein  named.  If  this 
proposition  be  true,  it  amounts  to  a  prohibition  on  the  legis- 
lature from  authorizing  municipal  bodies  to  raise  revenue  by 
any  other  mode  than  by  assessments  for  improvements  and 
taxes  on  the  property  within  its  limits. 

But  this  is,  obviously,  not  true.  The  ninth  section,  article 
9,  of  the  constitution,  declares  that  the  General  Assembly  may 
vest  the  municipal  authorities  of  cities,  towns  and  villages 
with  authority  to  assess  and  collect  taxes  for  corporate  pur- 
poses;  "but  such  taxes  shall  be  uniform,  in  respect  to  persons 
and  property,  within  the  jurisdiction  of  the  body  imposing 
the  same."  To  give  full  effect  to  this  provision,  Ave  must 
hold  that  it  embraces  more  than  the  mere  assessment  and 
imposition  of  a  uniform  tax  on  property.  It  evidently  was  de- 
signed to  include  the  various  modes  of  collecting  taxes  of  per- 
sons pursuing  various  avocations.  And  in  the  first  section  of 
the  same  article,  the  legislature  is  authorized  to  tax  peddlers, 
auctioneers,  etc.  The  tax  here  provided  for,  is  manifestly  the 
sum  of  money  which  shall  be  paid  to  enable  them  to  pursue 
their  calling.  Their  property  was  required  to  be  assessed  by 
the  first  clause  of  the  section,  as  it  falls  within  the  langiiaffe 
employed;  hence,  it  follows  that  the  tax  last  referred  to,  as 
applied  to  the  classes  of  persons  enumerated,  is  a  personal  tax, 
imposed  upon  the  person  exercising  the  calling,  and  has  no 
reference  whatever  to  his  property. 

The  ninth  section  of  the  same  article  clearly  embraces  the 
same  idea,  when  it  says  persons  may  be  taxed  for  municipal 
purposes.  If  such  was  not  the  purpose,  why  couple  persons 
with  property,  and  authorize  both  to  be  taxed?  By  the  first 
section  we  see  the  meaning  of  a  tax,  when  applied  to  the  per- 
sons of  the  classes  enumerated.  The  provision  in  the  ninth 
section  is  broader  and  more  comprehensive  than  that  in  the 
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first,  as  the  ninth  embraces  all  persons  in  the  corporate  limits, 
whilst  the  first  embraces  but  the  enumerated  classes  of  per- 
sons. The  provision  in  the  ninth  section  is  broad  enough  to 
embrace  a  tax  imposed  upon  an  auctioneer,  and  the  charter 
adopted  before  the  constitution  became  operative  confers 
ample  power  on  the  city  to  impose  such  a  tax  ;  and  as  there 
is  no  repugnancy  between  the  constitution  and  the  charter 
in  this  respect,  the  provisions  of  the  latter  may  be  properly 
enforced. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Hiram  Jones 


v. 


The  Chicago  and  Iowa  Kailroad  Company. 

1.  Right  of  way— damages  confined  to  property  described  in  the  plead- 
ings. On  the  assessment  of  damages  for  a  right  of  way  for  a  railroad 
company,  the  inquiry  as  to  damages  should  be  confined  to  the  tract  of 
land  described  in  the  petition,  in  the  absence  of  a  cross-bill  by  the  defend, 
ant  showing  that  he  owns  contiguous  lands  which  will  be  damaged. 

2.  Same— neglect  to  fence  as  an  element  of  damages.  Where  a  railroad 
company  has  fenced  its  track  through  land  it  is  seeking  to  condemn  for 
right  of  way,  it  is  not  erroneous  to  instruct  the  jury  assessing  the  damages 
not  to  consider  the  failure  to  maintain  the  fences  as  an  element  of 
damage. 

3.  Same— farm  crossings.  But  farm  crossings  being  easements  over 
the  right  of  way,  and  not  constituting  any  part  of  the  fence,  like  gates  or 
bars,  ought  not  to  be  included  in  such  an  instruction,  as  the  statute  has 
not  given  the  land-owner  any  remedy  to  compel  their  erection  and  main- 
tenance. 

4.  Same— measure  of  damages.  In  condemning  land  for  railroad  pur- 
poses  it  is  hardly  practicable  to  state  any  inflexible  rule  for  estimating 
damages  to  the  land  owner.  The  amount  should  be  sufficient  to  cover 
all  the  actual  damages  sustained  by  reason  of  the  construction  of  the  road, 
the  land  taken,  for  all  physical  injuries  to  the  residue,  and  for  all  incon- 
veniences of  every  character  actually  produced,  but  nothing  should  be 
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allowed  for  imaginary  gr  speculative  damages,  or  such  remote  and  inap- 
preciable damages  as  may  be  imagined  but  may  never  occur. 

5.  Same — damages  from  danger  by  fire.  Damage  from  fire  resulting 
from  the  use  of  steam  as  a  motive  power,  in  most  cases,  may  be  reckoned 
among  the  imaginary  dangers  that  may  or  may  not  occur,  and  if  they  do, 
the  law  affords  a  speedy  and  effectual  remedy.  But  if  the  road  is  con- 
structed so  near  the  owner's  buildings  as  that  the  danger  from  fire  is  real, 
it  may  constitute  an  element  of  increased  damages. 

6.  Same — evidence  as  to  value  of  land.  Where,  on  the  assessment  of 
damages  for  right  of  way,  the  land-owner  introduced  in  evidence  the 
deeds  for  his  land,  it  was  held  no  ground  for  reversal  to  instruct  the  jury, 
on  the  part  of  the  petitioner,  that  they  could  take  into  account  the  con- 
sideration recited  in  the  deeds  in  determining  the  value  of  the  land  taken. 
If  the  lands  had  been  recently  purchased,  the  price  paid  might  tend  to 
enlighten  the  jury  upon  that  issue. 

7.  Instruction — when  errors  in,  no  cause  of  reversal.  When,  from  the 
whole  record,  the  court  can  see  that  justice  has  been  done,  it  will  not 
reverse  a  judgment  for  mere  trivial  errors  in  the  phraseology  of  instruc- 
tions. 

Appeal  from  the  Circuit  Court  of  Ogle  county ;  the  Hon. 
Wileiam  W.  Heaton,  Judge,  presiding. 

The  jury  assessed  the  defendant's  damages  at  $500,  and  he, 
not  being  satisfied,  brings  the  case  to  this  court  on  appeal. 

Messrs.  Edsall  &  Bardwell,  for  the  appellant. 

Mr.  J.  H.  Cartwright,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  proceeding  was  instituted  in  1870,  by  the  Chicago  and 
Iowa  Railroad  Company,  to  condemn  the  right  of  way  over 
certain  lands,  alleged  to  be  owned  by  appellant,  but  no  trial 
was  had  in  the  circuit  court  until  the  April  term,  1873. 
The  strip  of  land  sought  to  be  condemned  is  accurately 
described  in  the  petition,  and  is  a  part  of  a  certain  eighty-acre 
tract.  The  evidence  shows  appellant  owned  other  lands 
abutting  the  tract  on  which  the  railroad  is  constructed,  but 
the  court  very  properly  instructed  the  jury  they  could  only 
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allow  for  damages  occasioned  to  that  described  in  the  peti- 
tion. Had  appellant  desired  to  have  the  damages  assessed  for 
injuries  sustained  to  contiguous  lands  owned  by  him,  he  ought 
to  have  filed  a  cross-petition.  In  Mix  v.  Lafayette,  Bloom- 
mgton  and  3fiss.  R.  R.  67  111.  319,  it  was  decided  it  was 
necessary  for  complainant  to  file  a  cross-petition  alleging  he 
was  the  owner  of  lands,  not  described  in  the  petition,  that 
were  injured  by  the  construction  of  the  railroad,  before  he 
could  be  permitted  to  offer  evidence  of  that  fact.  This  was 
not  done,  and  the  inquiry  as  to  damages  sustained  was  prop- 
erly confined  to  lands  described  in  the  original  petition.  No 
other  issue  was  presented  in  the  pleadings. 

It  is  insisted,  as  a  ground  of  reversal,  the  court  erred  in 
giving  the  first  instruction  for  appellee.  By  it  the  jury  were 
told,  as  a  matter  of  law,  the  company  was  "  bound  to  main- 
tain and  erect  fences  suitable  and  sufficient  to  prevent  cattle, 
horses,  sheep  and  hogs  from  getting  on  their  said  road,  with 
openings  or  gates  or  bars  at  farm  crossings  of  said  railroad, 
for  the  use  of  the  proprietors  of  the  lands  adjoining  the  same, 
and  the  jury  in  this  case  have  no  right,  in  estimating  the 
compensation  to  the  defendant  Jones,  to  take  into  considera- 
tion any  loss,  inconvenience  or  damage  resulting  from  the 
failure  of  the  petitioner  to  maintain  such  fence  or  farm 
crossings." 

The  act  of  1855  makes  it  the  duty  of  every  railroad  com- 
pany whose  line  of  road  has  been  open  for  use  six  months,  to 
inclose  the  same  with  a  fence  suitable  and  sufficient  to  prevent 
stock  from  getting  upon  the  track,  except  in  cases  where  the 
adjoining  land-owner  has  received  a  compensation  from  the 
company  for  erecting  and  maintaining  such  fences.  The  act 
of  1869  has  given  the  land-owner  a  remedy  to  enforce  the 
duty  imposed  by  the  former  law,  so  that  the  statute  now 
affords  the  owner  a  complete  remedy  for  any  loss,  inconveni- 
ence or  danger  resulting  from  a  failure  to  erect  and  maintain 
the  necessary  fences. 
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Appellee's  road  had  been  open  for  use  more  than  six  months 
prior  to  the  trial,  and,  from  the  manner  in  which  it  was  con- 
ducted, we  should  infer  the  company  had  previously  erected 
fences  on  either  side  of  its  road,  as  required  by  law.  No 
complaint  is  made  that  the  company  had  not  erected  the  neces- 
sary fences,  and  no  proof  was  offered  on  that  question.  On 
the  theory  the  company  had  previously  constructed  the  neces- 
sarv  fences,  there  was  no  error  in  the  court  instructing  the 
jury  not  to  consider  the  failure  to  maintain  them  as  an 
element  of  damage  in  making  up  their  verdict.  In  case  of 
failure,  at  any  future  period,  to  maintain  the  fences,  the  law 
affords  the  owner  an  adequate  remedy. 

The  court  ought  not,  however,  to  have  included  "farm 
crossings."  They  are  very  different  from  openings,  gates  or 
bars  at  farm  crossings,  which  constitute  a  part  of  the  fence 
itself.  Farm  crossings  proper  are  easements  over  the  track 
of  the  road.  The  statute  has  given  no  remedy  to  compel  the 
erection  and  maintenance  of  farm  crossings.  Notwithstanding 
this  error,  we  think  the  meaning  of  the  instruction  is  rendered 
so  plain  by  the  context  that  it  could  by  no  possibility  have 
misled  the  jury. 

Objection  is  taken  to  the  third  instruction  for  the  appellee. 
In  substance,  it  tells  the  jury  the  company  was  bound  to  use 
the  best  engines,  equipped  with  the  most  improved  contriv- 
ances to  prevent  the  escape  of  fire,  and  consequent  damage 
or  loss  resulting  therefrom  ;  that  for  neglect  in  that  regard 
the  company  would  be  responsible,  and  they  should  not  con- 
sider any  loss  or  damage  arising  from  such  neglect,  in  coming 
to  a  conclusion. 

Investigations  like  this  necessarily  embrace  a  wide  range 
of  subjects,  and  it  is  hardly  practicable  to  state  any  inflexi- 
ble rule  for  estimating  the  damages  to  the  land-owner.  The 
amount  allowed  should  be  sufficient  to  cover  all  the  actual 
damage  occasioned  by  reason  of  the  construction  of  the  road, 
for  the  land  taken,  for  all  physical  injuries  to  the  residue,  and 
for  all  inconveniences  of  every  character  actually  produced, 
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but  nothing  should  be  allowed  for  imaginary  or  speculative 
damages,  or  such  remote  or  inappreciable  damages  as  the 
imagination  may  conjure  up,  and  which  may  or  may  not 
occur  in  all  the  future.  The  increased  hazard  from  fire 
resulting  from  the  use  of  steam  as  a  motive  power,  in  most 
cases,  may  be  reckoned  among  the  imaginary  dangers  that 
may  or  may  not  occur;  and  in  case  they  do,  the  law  affords 
a  speedy  and  effectual  remedy.  No  doubt,  if  the  road  was 
constructed  so  near  the  owner's  buildings  as  that  the  danger 
from  fire  would  be  real,  it  would  be  an  element  of  increased 
damage,  but  where  the  buildings  are  at  such  a  distance  that 
the  danger  is  not  real,  but  amounts  to  nothing  more  than  a 
mere  apprehension,  the  rule  is  different.  It  is  not  shown  the 
dangers  from  the  location  of  the  road  are  so  real  as  to  be  a 
constant  exposure.  No  such  facts  appear,  and  hence  the 
instruction  was  not  erroneous  in  this  case. 

Appellant  introduced  in  evidence  the  deeds  for  his  lands, 
and  the  court,  at  the  instance  of  appellee,  instructed  the  jury 
they  could  take  into  consideration,  for  the  purpose  of  determin- 
ing in  their  own  minds  the  value  of  the  lands,  the  considera- 
tion mentioned  in  the  several  deeds. 

Clearly,  the  jury  had  the  right  to  consider  all  the  evidence 
offered,  which  in  any  degree  tended  to  elucidate  the  question 
of  the  value  of  the  land  taken,  however  slight  it  might  be. 
Had  it  appeared  that  the  purchases  had  been  recently  made, 
the  consideration  stated  might  tend  to  enlighten  that  issue, 
and  certainly  there  was  no  grave  error,  such  as  ought  to  be  a 
ground  for  reversal  of  a  judgment,  in  permitting  the  jury  to 
consider  it  in  connection  with  the  other  evidence  in  the  case. 
This  was  all  the  court  directed  them  to  do.  Upon  the  whole 
record,  we  are  satisfied  justice  has  been  done,  and  if  it  should 
be  shown  that  some  trivial  errors  appear  in  the  phraseology 
of  the  instructions,  we  would  not  for  that  reason  alone  reverse 
the  judgment.  The  instructions  in  the  main  are  correct,  and 
were  such  as  the  nature  of  the  case  required.  The  evidence 
as  to  the  damages  sustained  by  appellant  is  quite  conflicting, 


1873.]  Moore  v.  I.  C.  R.  R.  Co.  385 

Opinion  of  the  Court. 

and  we  are  unable  to  say  the  jury  found  incorrectly.  We  are 
the  better  satisfied  with  the  verdict,  for  the  reason  the  jury 
were  afforded  every  opportunity  to  be  fully  advised  as  to  the 
damages  really  sustained.  They  were  permitted  to  go  upon  the 
premises  and  make  an  examination  of  the  ground  for  them- 
selves. The  road  had  then  been  constructed,  and  they  could 
determine  with  great  propriety  what  injury  had  been  done,  from 
a  personal  inspection  of  the  work.  The  evidence  preserved 
in  the  record  affords  us  no  reason  to  be  dissatisfied  with  the 
conclusion  reached. 

We  are  unable  to  discover  any  error  in  the  record  preju- 
dicial to  appellant,  and  the  judgment  is  accordingly  affirmed. 

Judgment  affirmed. 


Stephen  R.  Moore 

v. 

The  Illinois  Central  Railroad  Company. 

Railroad — liability  for  overcharge  in  passenger  fare.  This  was  a 
suit  to  recover  of  a  railroad  company  for  charging  a  passenger  on  its 
road  fare  exceeding  three  cents  a  mile,  under  the  act  of  April  13,  1871, 
and  compelling  the  payment  of  the  rates  established  by  the  companj'. 
At  the  time,  the  railroad  commissioners  had  not  assigned  the  defendant's 
road  to  any  class,  as  required  by  the  act,  and  there  was  no  proof  that  the 
charge  made  was  unreasonable,  or  to  what  class  the  road  did  belong: 
Held,  that  the  plaintiff  could  not  recover. 

Appeal  from  the  Circuit  Court  of  Kankakee  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  Stephen  R.  Moore,  pro  se. 

Mr.  O.  H.  Browning,  Mr.  John  N.  Jewett,  and  Mr.  G. 
Trumbull,  for  the  appellee. 

Per  Curiam:     This  action  was  commenced  before  a  jus- 
tice of  the  peace,  to  recover  for  an  alleged  overcharge  in  pas- 
25— 68th  III. 
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sender  fare,  contrary  to  the  provisions  of  the  act  of  April  15, 
1871.  From  the  judgment  of  the  justice  an  appeal  was 
taken  to  the  circuit  court,  where  a  trial  was  had,  which 
resulted  in  a  judgment  for  the  railroad  company. 

It  appears,  from  the  agreed  statement  of  facts,  the  appel- 
lant, on  the  2d  day  of  July,  1871,  entered  a  passenger  car  on 
appellee's  road  at  Chicago,  to  be  carried  as  passenger  from 
thence  to  Kankakee,  a  distance  of  fifty-six  miles,  and  tendered 
the  conductor  fare  at  the  rate  of  three  cents  per  mile,  which 
the  conductor  declined  to  receive,  but  demanded  of  him  the 
usual  fare,  two  dollars  and  forty  cents,  for  the  entire  trip, 
which  amount  the  appellant  did  pay,  under  protest,  to  avoid 
being  put  off  the  cars. 

It  further  appears,  the  commissioners  appointed  under  the 
act  of  April  13,  1871,  had  not  then  assigned  the  appellee's 
road  to  any  class  under  the  provisions  of  that  act.  In  the 
month  of  September  following,  it  was,  by  the  action  of  the 
commissioners,  assigned  to  class  "B." 

It  will  be  observed  the  appellant  does  not  show  from  the 
evidence  any  violation  of  the  provisions  of  the  statute  under 
which  he  seeks  to  recover.  The  company's  road  had  not 
then  been  assigned  to  class  "B,"  nor  does  it  appear  from  any 
evidence  that  it,  in  fact,  belonged  to  that  class  at  the  date  he 
sought  to  obtain  passage  at  the  rate  of  fare  fixed  by  the  act 
of  the  General  Assembly.  It  could  not  then  be  known  what 
rate  of  fare  it  would  be  lawful  to  charge  under  the  provisions 
of  the  statute.  The  company  had  previously  fixed  its  rates, 
and  there  being  no  pretense  such  charges  were  unreasonable, 
the  conductor  could  rightfully  demand  the  usual  fare,  as  a 
condition  precedent  to  carrying  the  appellant  as  a  passenger. 

There  being  no  case  made  by  the  evidence  in  the  record, 
within  the  meaning  of  the  statute,  the  constitutionality  of  the 
legislation  under  which  it  sought  to  establish  a  reasonable 
maximum  rate  of  charges  for  the  transportation  of  passen- 
gers   on    railroads   in    this   State,    is   not   involved   in    the 
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decision  of  this  case,  and  we  decline  to  enter  upon  a  discus- 
sion of  that  question. 

The  judgment  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


Jacob  "Williams 
v. 
The  Gekman  Mutual  Fire  Insurance  Company  of 

North  Chicago. 

1.  Variance — note  in  German  not  so  described.  Where  the  declaration 
described  the  notes  sued  on  according  to  their  tenor  and  effect,  without 
stating  in  what  language  they  were  written,  the  fact  that  the  notes  are  in 
the  German  language  will  not  constitute  a  variance.  If  described  as 
made  in  the  English  language,  the  objection  of  variance  might  have  been 
well  taken. 

2.  Insurance — evidence  of  assessment  on  note  given  for  insurance.  Where 
the  charter  of  an  insurance  company  made  the  certificate  of  the  secretary 
prima  facie  evidence  in  case  an  action  was  brought  for  the  recovery  of  any 
assessment,  it  was  held,  in  an  action  upon  a  note  payable  in  assessments 
given  for  insurance,  that  the  secretary's  certificate  was  prima  facie  evi- 
dence of  a  valid  assessment  and  the  amount  thereof,  and  that  such  certifi- 
cate was  intended  to  relieve  the  company  from  preliminary  proof  as  to 
risks,  losses  and  assets,  in  order  to  show  the  right  to  levy  the  assessment. 

3.  Same — validity  of  assessment — one  director  absent.  It  was  urged  that 
an  assessment  made  upon  notes  given  an  insurance  company  was  invalid, 
because  made  at  an  extra  meeting  of  the  board  of  directors,  when  one  of 
the  directors  was  absent,  and  had  not  been  personally  notified  of  the 
meeting.  It  appeared  that  the  secretary  left  either  a  written  or  a  verbal 
notice  of  the  meeting  for  this  director,  at  his  place  of  business,  with  his 
brother.  The  by-laws  required  such  notice  to  be  given  "by  mail  or  other 
ways:"  Held,  that  the  notice  to  the  director  was  sufficient. 

4.  Evidence — secondary,  of  notice.  In  an  action  to  recover  assessments 
upon  notes  given  for  insurance,  the  court  admitted  in  evidence  the  dupli- 
cate notice  of  the  assessment,  without  notice  to  produce  the  original  being 
shown,  and  oral  proof  of  the  address  upon  the  envelop  containing  the 
notice  sent  by  mail,  against  objection:  Held,  that  there  was  no  error  in 
admitting  the  evidence,  as  notice  to  produce  a  notice  is  not  necessary  in 


388  Williams  v.  German  Mut.  Fire  Ins.  Co.  [Sept.  T. 

Opinion  of  the  Court. 

order  to  admit  secondary  evidence  of  its  contents,  and  the  address  on  the 
envelop  might  be  regarded  as  a  portion  of  the  notice. 

5.  Assessment  on  insurance  note.  Where  the  notice  of  an  assess- 
ment upon  an  insurance  note  showed  that  the  assessment  was  made  by 
the  company,  when  the  directors  alone  were  authorized  to  make  the  same, 
it  was  held  no  objection  to  the  assessment,  as  in  legal  effect  it  was  the 
same  thing. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Thomas  F.  Tipton,  Judge,  presiding. 

Mr.  George  W.  Parkes,  for  the  appellant. 
Messrs.  Barber  &  Lackner,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  the  German 
Mutual  Fire  Insurance  Company  of  North  Chicago  against 
Jacob  Williams,  upon  two  premium  notes  as  follows: 

"For  value  received  in  policy  No.  489,  dated  the  17th  day 
of  March,  1868,  issued  by  the  German  Mutual  Fire  Insurance 
Company  of  North  Chicago,  I  promise  to  pay  to  said  com- 
pany (or  treasurer  for  the  time  being)  the  sum  of  $125,  in 
such  portion  and  at  such  time  or  times  as  the  directors  of  said 
company  may,  agreeably  to  their  act  of  incorporation,  require. 
$125.  "Jacob  Williams." 

"For  value  received  in  policy  No.  489,  dated  the  21st  day 
of  June,  1870,  issued  by  the  German  Mutual  Fire  Insurance 
Company  of  North  Chicago,  I  promise  to  pay  to  said  com- 
pany (or  treasurer  for  the  time  being)  the  sum  of  $62.30,  in 
such  portions  and  at  such  time  or  times  as  the  directors  of 
said  company  may,  agreeably  to  their  act  of  incorporation, 
require. 

$62.30.  .  "Jacob  Williams." 

The  company  recovered  in  the  court  below,  and  the  de- 
fendant appealed. 

The  first  assignment  of  error  is,  the  admission  by  the  court 
below  of  the  notes  in  evidence,   because   they  were  in   the 
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German  language,  and  not  declared  upon  as  made  in  that 
language. 

Had  the  notes  been  described  in  the  declaration  as  made 
in  the  English  language,  the  objection  of  variance  might 
have  well  lain  ;  but  as  they  were  not  so  described,  the  objec- 
tion is  not  tenable.  They  are  none  the  less  notes  made  by 
the  defendant,  as  described  in  the  declaration,  although  he 
saw  fit  to  write  them  in  a  foreign  language. 

A  certificate  of  the  secretary  of  the  company  was  introduced 
in  evidence  of  an  assessment  on  September  13,  1872,  of 
$181.35  on  the  notes  in  suit.  The  secretary  testified  that  the 
risks  of  the  company  at  the  time  of  the  fire  of  Oct.  9,  1871, 
in  Chicago,  were  over  $2,000,000 ;  that  the  losses  by  the  fire 
were  over  $1,500,000,  and  the  assets  of  the  company  about 
$28,000. 

The  witness  stated  that  he  was  familiar  with  the  portion  of 
the  city  the  insurance  was  in,  and  that  the  greater  part  of  the 
property  insured  was  destroyed  by  the  fire;  that  he  derived 
his  knowledge  of  the  assets  from  the  books  of  the  company, 
and  notes,  books  and  papers. 

The  admission  of  the  above  oral  evidence  of  the  secretary 
is  next  assigned  as  error,  and  that  there  was  no  competent 
proof  of  losses  and  expenses  requiring  an  assessment.  The 
witness'  means  of  knowledge  were  not  wholly  derived  from 
the  books  of  the  company.  Besides,  the  charter  of  the  com- 
pany has  the  provision,  that  in  case  an  action  is  brought  for 
the  recovery  of  any  assessments  due  the  company,  the  certifi- 
cate of  the  secretary  of  the  company,  stating  the  amount  of 
assessment,  shall  be  taken  and  received  as  prima  facie  evi- 
dence in  all  courts  and  places  whatsoever.  We  understand 
the  certificate  to  be  made  'prima  facie  evidence  of  a  valid 
assessment,  and  the  amount  thereof;  that  the  certificate  was 
intended  to  relieve  the  company  from  preliminary  proof  as  to 
risks,  losses  and  assets,  in  order  to  show  the  right  to  levy  the 
assessment.  We  are  of  opinion  the  proof  sufficiently  showed 
the  necessity  of  the  assessment. 
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It  is  next  objected,  that  the  assessment  was  not  valid,  be- 
cause one  of  the  directors,  Culling,  was  absent  at  the  extra 
meeting  whereat  the  assessment  was  made,  and  was  not  noti- 
fied of  the  meeting.  All  the  directors  except  Culling  were 
present.  The  secretary  testifies,  that  he  left  either  a  written 
or  verbal  notice  of  the  meeting  for  this  director  at  his  place 
of  business,  his  butcher  shop,  with  his  brother.  A  by-law  of 
the  company  provides  that  the  secretary  shall  give  all  direct- 
ors notice  of  extra  meetings  by  mail,  or  in  other  ways.  To 
charge  an  indorser  upon  dishonor  of  a  bill,  it  is  held  sufficient 
to  send  verbal  notice  to  a  merchant's  counting-house,  with- 
out leaving  a  written  one.  Chit.  Bills,  487.  The  language 
of  the  by-law  is  sufficiently  broad  to  embrace  any  mode  of 
notice  recognized  by  the  law.  We  regard  it  as  sufficient  in 
this  case. 

It  is  objected  that  the  assessment  was  invalid,  for  the 
reason  that  the  directors  who  made  it  were  personally  inter- 
ested therein,  as,  by  the  charter,  the  persons  insured  were 
members,  and  the  directors  are  required  to  be  chosen  from 
among  the  members.  It  is  sufficient  to  say,  that  the  assess- 
ment is  authorized  and  required  by  the  law  to  be  so  made  by 
the  directors. 

It  is  insisted  upon  as  error,  that  the  court  below  admitted 
in  evidence  the  duplicate  notice  of  assessment,  without  giving 
notice  to  produce  the  original,  and  in  admitting  oral  proof 
of  the  address  upon  the  envelop  containing  the  notice  sent  by 
mail.  Notice  to  produce  a  notice  is  not  necessary  in  order 
to  admit  secondary  evidence  of  its  contents.  The  address  on 
the  envelop  may  be  regarded  as  a  portion  of  the  notice,  show- 
ing to  whom  it  was  directed. 

It  is  objected  that  the  board  of  directors  alone  have  the 
power  to  make  assessments,  and  that  the  copy  of  the  notice 
introduced  in  evidence  shows  the  assessment  to  have  been 
made  by  the  company  itself,  instead  of  by  the  board  of  direct- 
ors.    In  legal  effect  this  is  the  same. 
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Interest  was  properly  allowed,  there  being  written  contracts 
for  payment  of  money. 

What  has  been  said  will  sufficiently  dispose  of  the  objec- 
tions in  regard  to  instructions. 

Perceiving  no  error  in  the  record,  the  judgment  is  affirmed. 

Judgment  affirmed. 


John  A.  Owen  et  al. 

v. 

August  Apel. 

1.  Interpleader— -jurisdiction  of  cross-oill.  On  bill  of  interpleader 
against  A  and  B,  to  have  it  determined  to  whom  money  in  the  hands  of 
plaintiff  belonged,  each  of  the  defendants  claimed  the  same,  and  one  of 
them  filed  a  cross-bill,  setting  up  that  there  was  a  much  larger  sum  in 
the  plaintiff's  hands  collected  by  him  as  an  attorney,  and  praying  for  a 
discovery  and  an  account.  It  was  urged  that  the  court  had  no  jurisdic- 
tion of  the  cross-bill,  and  could  not  give  relief  under  it:  Held,  that  the 
court  had  jurisdiction,  and  that  the  cross-bill  was  properly  filed,  as  it 
related  to  the  subject  matter  of  the  bill  of  interpleader,  and  was  necessary 
to  bring  all  the  equities  of  the  parties  before  the  court. 

2.  Money  paid  for  another — right  to  recover  for  same.  Where  a 
party,  after  the  sale  of  a  note  by  him,  pays  money  in  costs  in  a  suit  to 
collect  the  same,  without  the  request  of  the  purchaser,  and  with  a  view 
of  appropriating  the  money  due  on  the  note,  when  collected,  to  his  own 
use,  he  will  have  no  claim  on  the  owner  of  the  note  for  the  money  so  paid 
by  him. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
W.  W.  Farwell,  Judge,  presiding. 

This  was  a  bill  of  interpleader,  filed  by  John  A.  Owen 
against  Robert  Saracon  and  August  Apel,  alleging  that  the 
plaintiff  had  in  his  hands  $114,  which  was  claimed  by  each 
of  the   defendants.     Each  of  the   defendants   answered  and 
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claimed  the  money  in  plaintiff's  hands,  Apel  claiming  that 
there  was  $500  in  his  hands,  instead  of  $114.  The  latter  also 
filed  a  cross-bill,  setting  forth  the  facts  of  the  case,  and  call- 
ing for  a  discovery  and  an  account. 

It  appeared  that  the  note  collected  by  Owen  was  sent  to  him 
for  collection,  and  that  Saracon  paid  about  $12  in  costs  of 
suit  in  collecting  the  note,  but  it  did  not  appear  that  he  paid 
the  same  at  Apel's  request. 

On  the  hearing,  the  court  found  that  there  was  in  the  hands 
of  Owen  $228,  which  he  was  ordered  to  pay  to  Apel,  with 
interest,  and  required  each  party  to  pay  his  own  costs.  From 
this  decree  Owen  and  Saracon  each  appealed. 

Mr.  Israel  Holmes,  for  appellant  Owen. 

Mr.  D.  E.  K.  Stewart,  for  appellant  Saracon. 

Mr.  Frank  A.  Johnson,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  appellant  Owen,  commenced  this  suit  by  bill  of  inter- 
pleader against  the  appellee  and  the  appellant  Saracon,  claim- 
ing that  he  had  in  his  hands  $114  which  he  had  collected  as 
an  attorney  at  law,  and  which  was  claimed  by  each  of  them, 
and  asking  that  the  court  decree  to  whom  it  belonged.  Sar- 
acon answered,  admitting  the  amount  of  money  to  be  in  the 
hands  of  Owen,  as  alleged  in  his  bill,  and  claiming  that  it 
belonged  to  himself.  Apel  answered,  admitting  that  Owen 
had  collected  and  had  in  his  hands  the.  amount  stated  in  his 
bill,  but  denying  that  this  was  the  true  amount,  and  that  Sar- 
acon had  anv  interest  in  it.  He  claimed  that,  instead  of 
$114  only  being  in  Owen's"  hands,  there  were  $500  in  his 
hands,  which  he  had  collected,  and  which  belonged  to  the 
respondent.  Apel  also  filed  a  cross-bill,  giving  a  history  of 
the  transaction,  and  charging,  as  in  his  answer,  that  Owen 
had  in  his  hands  some  $500,  instead  of  $114,  which  belonged 
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to  him;  that  Saracon  had  no  interest  in  it,  and  praying  that 
Owen  be  required  to  discover  and  make  known  the  amount 
in  his  hands,  and  that  the  same  be  decreed  to  himself,  after  the 
payment  of  attorney's  fees  due  for  its  collection. 

Owen  answered,  denying  that  he  held  $500,  but  reasserting 
that  the  amount  was  $114,  as  stated  in  his  bill. 

The  court,  after  hearing  the  evidence,  found  that  there 
was  collected  by  Owen  $528,  of  which  he  had  already  paid 
Apel  $150;  that  he  was  entitled  to  retain  $150  for  his  attor- 
ney fees;  and  decreed  that  he  should  pay  the  residue  ($228), 
with  interest  thereon  at  the  rate  of  six  per  cent  per  annum 
from  September  18,  1871,  to  Apel,  and  that  each  party  pay 
his  own  costs. 

It  is  insisted  that  the  court  below  had  no  jurisdiction  over 
the  case  made  by  the  cross-bill,  and  that  the  decree  is  there- 
fore unauthorized. 

The  cross-bill  was  confined  to  the  subject  matter  of  the  bill 
of  interpleader,  and  it  was  necessary,  to  bring  all  the  equities 
of  the  parties  before  the  court.  The  court  had  jurisdiction 
of  the  parties  and  of  the  subject  matter  of  the  controversy. 
There  was  charged  the  betrayal  of  a  trust,  and  it  was  neces- 
sary that  discovery  should  be  made  and  an  account  taken. 
Under  the  circumstances,  we  perceive  no  objection  to  the 
filing  of  the  cross-bill. 

It  is  also  insisted  that  the  evidence  does  not  sustain  the 
decree. 

The  evidence  clearly  preponderates  that  Saracon  absolutely 
sold  and  transferred  the  note  to  Apel  on  the  29th  day  of 
October,  1861,  and  that  when  it  was  placed  in  Owen's  hands 
for  collection,  and  when  collected,  he  had  no  interest  in  it 
whatever.  If  Owen  was  misled  as  to  the  ownership  of  the 
note,  it  was  by  trusting  to  Saracon's  word,  and  not  from  what 
was  said  or  done  by  Apel.  It  is  unnecessary  to  review  the 
evidence;  we  are  perfectly  satisfied  with  the  conclusion  upon 
it  to  which  the  court  below  arrived.  The  allowance  of  inter- 
est was,  under  the  circumstances,  equitable. 
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Saracon  has  no  claim  to  be  reimbursed  for  costs  he  may 
have  paid.  He  was  not  requested  by  Apel  to  pay  them,  but, 
in  what  he  did,  was  acting  for  himself,  seeking  to  possess 
himself  of  that  which  did  not  belong  to  him. 

The  decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 


John  Stone 
v. 
The  Fairbury,  Pontiac  and  Northwestern  Rail- 
road Company. 

1.  Action— for  physical  damage  from  use  of  streets  for  railroad  purposes. 
While  it  may  be  conceded  that  an  incorporated  town  or  city  owns  the  fee 
to  the  public  streets,  and  has  the  exclusive  power  to  control  and  regulate 
the  same,  and  in  the  exercise  of  that  power  ma}'  rightfully  permit  a  rail- 
road company  to  occupy  and  use  a  public  street,  yet,  under  the  organic 
law  of  the  State,  the  railroad  company  must  be  held  responsible  to  prop- 
erty owners  upon  the  street  for  such  direct  and  physical  damage  as  shall 
result  from  the  construction  of  the  road  or  the  operation  of  the  same  after 
its  completion. 

2.  Same — sufficiency  of  declaration.  In  a  suit  against  a  railroad  com- 
pany for  damages  caused  to  plaintiff's  lots  and  property,  the  declaration 
averred,  in  substance,  that  the  plaintiff  owned  and  occupied  as  a  residence 
certain  property  fronting  on  a  certain  public  street;  that  the  defendant 
constructed  along,  upon  and  over  said  street  its  railroad,  and  run  daily 
its  locomotives  and  trains  thereon,  and  that  smoke  and  cinders  were  cast 
and  thrown  from  the  engines  and  locomotives  in  and  upon  the  property  of 
the  plaintiff,  thereby  greatly  damaging  the  same:  Held.,  on  demurrer, 
that  the  declaration  showed  a  good  cause  of  action. 

3.  Damages — caused  by  railroad,  for  which  no  recovery  can  be  had  The 
difficulty  of  crossing  a  railroad  track  in  a  public  street,  the  detention  by 
trains,  the  frightening  of  horses,  the  danger  to  persons  crossing  the  track, 
and  the  like,  are  inconveniences  which  property  owners  on  the  street  have 
to  suffer,  and  for  which  they  can  not  recover  in  a  suit  for  damages. 

Writ  of  Error  to  the  Circuit  Court  of  Livingston  county; 
the  Hon.  Charles  H.  Wood,  Judge,  presiding. 
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This  was  an  action  on  the  case,  by  the  appellant  against  the 
appellee,  to  recover  damages  to  plaintiff's  property  caused  by 
the  construction  and  operation  of  defendant's  railroad  on  a 
public  street  fronting  the  same.  The  court  below  sustained 
a  general  demurrer  to  the  declaration,  and  the  plaintiff  abid- 
ing by  his  declaration,  judgment  was  rendered  for  the  defend- 
ant, and  the  plaintiff  brings  the  record  here  by  writ  of  error. 

Messrs.  Ament  &  Fletcher,  and  Messrs.  Harding  & 
Terry,  for  the  plaintiff  in  error. 

Mr.  L.  E.  Payson,  and  Messrs.  Pillsbury  &  Lawrence, 
for  the  defendant  in  error. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  trespass  on  the  case,  brought  in  the 
circuit  court  of  Livingston  county,  by  John  Stone,  against 
the  Fairbury,  Pontiac  and  Northwestern  Railroad  Company. 

The  declaration  contained  two  counts,  to  which  a  demurrer 
was  filed  by  the  defendant  and  sustained  by  the  court.  The 
plaintiff  elected  to  abide  by  his  declaration,  and  the  court 
rendered  judgment  against  him  for  costs. 

The  plaintiff  brings  the  case  here,  and  the  only  question 
for  decision  is,  as  to  the  sufficiency  of  the  declaration. 

It  is  averred  in  each  count  of  the  declaration,  substantially, 
that  the  plaintiff  owns  and  occupies  as  a  residence  certain 
property  fronting  on  Walnut  street  in  the  town  of  Fairburv ; 
that  the  defendant  constructed  along,  upon  and  over  said  street 
its  railroad,  and  run  daily  its  locomotives  and  trains  thereon; 
that  smoke  and  cinders  were  cast  and  thrown  from  the  engines 
and  locomotives  on  and  over  the  property  of  plaintiff,  thereby 
greatly  damaging  the  same. 

The  averments  in  the  declaration  are  admitted  to  be  true 
by  the  demurrer,  and  from  them  alone  we  are  to  determine 
whether  the  plaintiff  has  a  cause  of  action. 

By  the  19th  section  of  the  Bill  of  Rights  of  our  constitu- 
tion it  is  declared,  that  every  person  ought  to  find  a  certain 
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remedy  in  the  laws  for  all  injuries  and  wrongs  which  he  may- 
receive  in  his  person,  property  or  reputation;  he  ought  to 
obtain,  by  law,  right  and  justice  fully  and  without  denial, 
promptly  and  without  delay. 

And  by  the  13th  section  of  the  same  instrument  it  is  de- 
clared, that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation.  Such  compensa- 
tion, when  not  made  by  the  State,  shall  be  ascertained  by  a 
jury,  as  shall  be  prescribed  by  law.  The  fee  of  land  taken 
for  railroad  tracks  without  consent  of  the  owners  thereof, 
shall  remain  in  such  owners,  subject  to  the  use  for  which  it  is 
taken. 

While  it  must  be  conceded  that  an  incorporated  town  or 
city  owns  the  fee  simple  title  to  the  public  streets,  and  has 
the  exclusive  power  to  control  and  regulate  the  same,  and  in 
the  exercise  of  that  power  may  rightfully  authorize  and  per- 
mit a  railroad  company  to  occupy  and  use  a  public  street  with 
its  railroad  track,  yet,  under  the  organic  law  of  the  State,  the 
railroad  company  must  be  held  responsible  to  property  own- 
ers upon  the  street  for  such  direct  or  physical  damage  as  shall 
result  from  the  construction  of  the  road  or  the  operation  of 
the  same  after  its  completion. 

The  commerce  of  the  country  and  the  unbounded  wants 
of  the  public  demand  that  public  streets  in  towns  and  cities 
should  be  used  by  railroad  companies  in  carrying  passengers 
and  transporting  freights,  and  it  must  necessarily  happen  that 
streets  will  be  used  for  various  legitimate  purposes,  which 
will,  to  a  greater  or  less  extent,  discommode  persons  residing 
or  doing  business  upon  them,  and  just  to  that  extent  damage 
their  property,  and  yet  such  damage  is  incident  to  all  city 
property,  and  for  it  a  party  can  claim  no  remedy.  Moses  v. 
Pittsburgh,  Ft.  Wayne  and  Chicago  Railroad  Co.  21  111.  522. 

The  difficulty  of  crossing  a  railroad  track,  the  detention  by 
trains,  the  frightening  of  horses,  the  danger  to  persons  cross- 
ing the  track,  the  noise  of  the  trains,  and  various  other  things 
that  might  be  named,  are  inconveniences  which  property  own- 
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ers  on  a  street  where  a  railroad  is  located  have  to  suffer,  yet 
to  hold  that  such  could  recover  damages  would,  in  effect,  pre- 
vent the  construction  of  a  railroad  upon  a  public  street. 

The  clause  in  the  constitution,  "private  property  shall  not 
be  taken  or  damaged  for  public  use  without  just  compensa- 
tion," must  receive  a  reasonable  construction.  While  the 
interest  of  the  private  citizen  should  be  guarded  and  pro- 
tected, the  commercial  interests  of  the  country  and  the  great 
good  of  the  public  should  not  be  lost  sight  of. 

In  the  State  of  Massachusetts,  there  is  a  statute  providing 
that  railroad  companies  shall  pay  all  damages  caused  by  the 
construction  and  maintaining  of  their  roads.  Under  this  statute 
the  petitioner,  owning  a  tract  of  land  abutting  on  Western 
avenue,  in  the  city  of  Lowell,  alleged  that  the  railroad  com- 
pany constructed  its  road  over  the  avenue,  between  petitioners 
land  and  the  city;  that  in  passing  to  or  from  the  city  the  rail- 
road had  to  be  crossed;  petitioner  claimed  his  land  was  dam- 
dage  by  the  road  being  constructed  over  Western  avenue. 
Chief  Justice  Shaw,  in  delivering  the  opinion  of  the  court, 
said:  "The  law  does  not  propose  to  grant  indemnity  for  all 
losses  occasioned  by  the  laying  a  railroad.  If  it  did  it  would 
extend  to  turnpikes  and  canals,  the  value  of  which  is  dimin- 
ished or  destroyed  by  loss  of  custom  to  taverns  and  public 
houses  deserted  or  left  in  obscurity,  to  stage  coach  proprietors, 
to  owners  of  dwelling  houses,  manufactories,  wharfs,  and  all 
other  real  estate  in  towns  and  villages  from  which  a  line  of 
travel  has  been  diverted." 

In  laying  down  a  rule  in  regard  to  what  might  be  consid- 
ered an  element  of  damages,  he  says,  "That  all  direct  damage 
to  real  estate  by  passing  over  it  or  part  of  it,  or  which  affects 
the  estate  directly,  though  it  does  not  pass  over  it,  as  by  a 
deep  cut  or  high  embankment  so  near  land  or  building  as  to 
prevent  or  diminish  the  use  of  them,  by  endangering  the  fall 
of  buildings,  the  caving  in  of  earth,  the  draining  of  wells, 
the  diversion  of  water  courses,  so  far  as  these  are  the  necessary 
results  of  suitable  and  proper  works  ;  also  the  necessary  break- 
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ing  of  a  ledge  of  rocks  so  near  to  houses  as  to  cause  damage, 
running  a  track  so  near  them  as  to  cause  imminent,  appreci- 
able danger  by  fire,  by  obliterating  or  obstructing  private 
ways  leading  to  houses  and  buildings.  These,  and  perhaps 
others  of  like  kind,  we  think,  are  proper  subjects  for  the 
assessment  of  damages." 

Under  the  Massachusetts  statute,  which  is  somewhat  analo- 
gous to  our  constitution,  the  court  seem  to  lay  down  the  rule 
that  the  damage,  in  order  to  enable  a  recovery,  must  be  a 
direct,  physical  injury,  which  is,  no  doubt,  the  proper  rule. 
In  the  declaration  in  this  case,  many  things  are  averred  that 
are  not  regarded  as  material,  yet,  as  we  understand  the  aver- 
ments, they  are,  in  substance,  that  smoke  and  cinders  were 
thrown  from  the  engines  of  the  defendant  on  the  property  of 
plaintiff,  by  means  whereof  his  property  was  greatly  damaged. 
If  this  be  true,  and  the  averments  are  to  be  so  taken,  the 
plaintiff  has  sustained  a  direct  and  physical  injury  to  his 
property,  for  which  he  is  entitled  to  recover. 

A  majority  of  the  court  are,  therefore,  of  opinion  that  the 
declaration  was  sufficient,  and  the  demurrer  was  improperly 
sustained. 

The  judgment  will  be  reversed  and  the  cause  remanded. 

Judgment  reversed, 

Mr.  Justice  Walker  :  I  hold  that  the  damage  need  not 
be  immediate  or  physical,  to  authorize  a  recovery. 


The  Fourth   National  Bank  of  Chicago 

v. 
The  City  National  Bank  of  Geand  Bapids. 

1.  Bank  check — right  of  holder  to  sue  on.  The  holder  of  a  check  on  a 
hank,  who  has  paid  value  for  it,  is  entitled  to  so  much  of  the  funds  of  the 
drawer  on  deposit  as  the  check  calls  for,  and  when  presented  for  pay- 
ment, the  bank  on  whom  it  is  drawn  will  become  the  holder  of  the 
drawer's  money,  to  the  use  of  the  holder,  and  will  be  bound  to  account 
to  him  for  the  amount,  unless  other  equities  have  intervened. 
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2.  Same — Tight  of  bank  to  appropriate  deposit  on  debt  due  itself.  A 
bank  check  operates  as  an  equitable,  if  not  a  legal,  assignment,  or  trans- 
fer,  to  the  holder  of  the  check,  of  so  much  of  the  money  of  the  drawer 
as  he  has  on  deposit  in  the  bank  at  the  time  of  its  presentation  for  pay- 
ment, subject  to  his  draft,  as  may  be  necessary  to  pay  it. 

3.  The  rights  of  the  holder  of  the  check  and  the  bank,  will  be  fixed 
from  the  time  the  check  is  presented  for  payment,  and  the  bank  will 
have  no  right  subsequently  to  pay  other  checks,  or  other  demands,  either 
to  itself  or  to  others,  which  may  afterwards  be  presented,  or  shall  after- 
wards accrue.  And  if  the  bank  can  not  retain  the  drawer's  money  to  pay 
a  debt  accruing  in  its  favor  after  presentation  of  such  check,  it  can  not 
retain  it,  as  against  the  check  holder,  under  the  claim  of  a  lien  for  a 
debt  not  due. 

4.  Banker's  lien — nature  and  extent  of.  In  the  very  nature  of  such 
transactions,  a  banker's  lien  can  not  extend  to  the  money  left  on  deposit 
with  him,  according  to  the  custom  and  usages  of  banks.  Such  lien  is 
confined  to  securities  and  valuables  which  may  be  in  the  banker's  cus- 
tod\r  as  collaterals.  The  credit  must  be  given  on  the  faith  of  the  secu- 
rities, or  valuables,  either  in  possession  or  expectancy. 

5.  Bank — right  of  equitable  set-off  against  deposit.  Where  a  party  pro- 
cured his  own  note  to  be  discounted  at  a  bank,  and  the  money  received 
was  placed  in  the  bank  as  a  deposit  to  his  credit,  and  he  afterwards 
became  insolvent  before  the  maturity  of  his  note,  it  was  held,  that  the 
bank  might  be  entitled  to  an  equitable  set-off  of  its  debt  against  the 
deposit  as  against  the  depositor,  but  not  as  against  the  rights  of  third 
parties,  holders  of  the  depositor's  checks  presented  for  payment. 

6.  Same — contract  springing  by  usage  from  deposit.  By  universal  cus- 
tom and  usage,  a  banker,  when  he  receives  a  deposit,  agrees  with  the 
depositor  to  pay  it  out,  on  the  presentation  of  his  checks,  in  such  suras  as 
those  checks  may  specify,  and  to  the  persons  presenting  them,  and  with 
the  whole  world,  the  banker  agrees  that  whoever  shall  become  the  owner 
of  such  check,  shall,  upon  presentation  thereof,  become  thereby  the 
owner,  and  entitled  to  receive  the  sum  specified  in  the  check,  provided 
the  drawer  shall  at  that  time  have  that  amount  on  deposit. 

7.  Bankruptcy — assignee  takes  subject  to  all  rights  and  equities  exist' 
ing  against  the  bankrupt.  After  the  presentation,  by  a  bona  fide  holder,  of 
a  check  drawn  by  a  depositor  on  funds  of  his  in  bank,  the  latter  was 
adjudged  a  bankrupt,  and  it  vtasheld,  that  as  the  holder's  right  to  pay- 
ment had  become  fixed  before  the  filing  of  the  petition  in  bankrupt, 
the  assignee  could  not  compel  the  bank  to  pay  the  amount  of  such  check, 
in  case  of  payment  to  the  holder,  as  his  title  to  the  bankrupt's  property 
was  subject  to  all  the  rights  and  equities  affecting  the  same  in  the  hands 
of  the  bankrupt  himself. 
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Appeal  from  the  Circuit  Court  of  Cook  county  :  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

Messrs.  Howe  &  Russell,  for  the  appellants. 

Messrs.  Sleeper  &  Whiton,  for  the  appellees. 

Mr.  Justice  Breese  delivered  the  oninion  of  the  Court : 

This  was  a  bill  in  chancery,  by  appellants,  to  enjoin  a  suit 
at  law  brought  by  the  appellees  against  appellants,  to  recover 
the  proceeds  of  a  check  drawn  by  one  Latourette  on  appel- 
lants, and  for  which  appellees  had  paid  the  money,  and 
thereby  became  the  owners  of  it  in  the  course  of  business, 
and  for  value.  Appellants  are  a  banking  institution  in 
Chicago,  and  appellees  in  the  city  of  Grand  Rapids,  in  the 
State  of  Michigan.  Latourette  was  a  resident  of  the  last 
named  city,  and  had,  on  the  25th  of  September,  1871, 
obtained  a  discount  of  appellants  on  his  note  for  five  thou- 
sand dollars,  and  which  sum  was  duly  placed  to  his  credit  on 
their  books.  On  the  6th  of  October  thereafter,  Latourette 
drew  his  check  against  a  portion  of  these  funds,  for  one 
thousand  dollars,  in  favor  of  the  appellees,  who,  on  the  same 
day,  paid  the  cash  for  it,  taking  it  in  the  usual  course  of 
business.  The  check  was  sent  immediately  to  Chicago  for 
collection,  but  it  did  not  reach  there  in  time  to  be  presented 
for  payment  on  the  next  day,  which  was  Saturday.  On  the 
following  day,  Sunday,  the  memorable  fire  occurred,  pre- 
venting the  bank  from  doing  business  until  the  17th  of  Octo- 
ber, on  which  day  the  check  was  duly  presented  and  pay- 
ment refused.  Appellees  brought  assumpsit  in  the  circuit 
court  to  recover  the  amount  of  the  check,  which  is  the  suit 
sought  to  be  enjoined. 

The  prayer  of  the  bill  is,  not  only  that  appellees  be  en- 
joined from  prosecuting  this  suit,  but  that  complainants  may 
be  decreed,  as  against  appellees,  to  have  a  just  and  valid  lien 
on  Latourette's  deposits,  to  secure  the  payment  of  his  note. 


187.°,.]         Fourth  Nat.  Bank  v.  City  Nat.  Bank.         401 

Opinion  of  the  Court. 

It  was  also  alleged  that  Latourette  had  gone  into  bank- 
ruptcy on  or  about  the  8th  of  November,  1871,  on  a  petition 
filed  on  October  13,  and  an  assignee  appointed,  to  whom 
was  assigned  all  the  estate  of  the  bankrupt. 

The  object  of  the  bill  is,  to  ascertain  and  settle  the  rights 
of  the  appellants  as  against  the  appellees,  the  holders  of  the 
check,  and  the  assignee  in  bankruptcy. 

A  demurrer  was  interposed,  on  which  the  court  gave  judg- 
ment for  the  defendant,  and  entered  a  decree  dismissing  the 
bill. 

To  reverse  this  decree  an  appeal  is  taken  to  this  court. 

The  note  discounted  by  appellants  was  not  due,  three  days' 
grace  being  allowed,  until  the  28th  day  of  October.  The 
check  was  presented  for  payment  on  the  17th  of  October,  on 
which  day  there  were  funds  belonging  to  the  drawer  of  the 
check  in  the  bank  sufficient  to  pay  it.  On  the  authority  of 
Monroe  et  al.  v.  Beach  et  a/.  25  111.  35,  we  must  hold,  the 
holder  of  the  check,  who  had  paid  value  for  it,  was  entitled 
to  so  much  of  this  fund  as  the  check  called  for.  and  when 
presented  to  appellants,  they  became  the  holder  of  the 
money,  to  the  use  of  appellees,  and  were  bound  to  account  to 
them  for  that  amount,  unless  other  equities  have  intervened. 

It  is  claimed  by  appellants,  they  have  equities  superior  to 
those  of  appellees,  and  of  such  a  nature  as  to  override  the 
legal  claim  of  appellees.  These  equities  are  based,  first, 
upon  an  alleged  lien  on  the  funds  of  its  depositors  to  secure 
their  indebtedness,  whether  matured  or  not  ;  second,  in  a 
case  of  insolvency  of  a  depositor,  a  right  to  an  equitable  set- 
off exists  in  favor  of  the  bank,  and  this  without  regard  to 
the  maturity  of  the  debt.  And  they  further  urge,  that  the 
assignee  in  bankruptcy  of  the  drawer  of  the  check  has  a 
claim  upon  this  fund  as  against  the  check-holder  and  appel- 
lants, and  they  may  be  subjected  to  another  suit. 

As  to  the   first   proposition,  that    is  answered  by  the  case 

cited.     It  was  there  said,  the  check  operated  as  an  equitable, 

if  not  a  legal,  assignment  and  transfer  of  this  money  from 
26— 68th  III. 
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the  depositor  to  the  holder  of  this  check,  as  the  drawer  had 
in  the  bank,  at  the  time  it  was  presented  for  payment,  sub- 
ject to  his  draft,  an  amount  sufficient  to  pay  it.  The  rights 
of  the  parties  were  then  fixed,  and  appellants  had  no  right 
subsequently  to  pay  other  checks,  or  other  demands,  either 
to  themselves  or  to  others,  which  were  afterwards  presented 
or  accrued. 

If  they  could  not  retain  this  money  to  pay  a  debt  which, 
after  the  presentation  of  the  check,  had  accrued  to  them- 
selves, it  is  very  clear  they  could  not  retain  it  under  the 
claim  of  a  lien  for  a  debt  not  due.  Such  a  claim  would  be 
destructive  of  the  very  purpose  of  a  bank  accommodation, 
such  as  this  was.  If  a  bank  can  retain  the  money  as  against 
the  note,  of  what  use  to  a  borrower  is  the  discount  ? 

The  universal  custom  informs  us  what  the  contract  of  all 
the  parties  to  such  transactions  is.  It  informs  us  that  the 
banker,  when  he  receives  the  deposit,  agrees  with  the  deposi- 
tor to  pay  it  out  on  the  presentation  of  his  checks  in  such 
sums  as  those  checks  may  specify,  and  to  the  person  present- 
ing them,  and  with  the  whole  world  the  banker  agrees  that 
whoever  shall  become  the  owner  of  such  check,  shall,  upon 
presentation  thereof,  become  thereby  the  owner  and  entitled 
to  receive  the  amount  specified  in  the  check,  provided  the 
drawer  shall  at  that  time  have  that  amount  on  deposit. 

It  was  further  said,  in  the  case  cited,  to  deny  to  the  holder 
of  a  bank  check  both  a  legal  and  equitable  right,  after  pre- 
sentation of  the  check,  to  the  money  of  the  drawer  in  the 
hands  of  the  banker,  would  destroy  the  most  valuable  feature 
of  bank  deposits  and  checks. 

In  the  very  nature  of  such  transactions,  a  banker's  lien 
can  not  extend  to  the  money  left  on  deposit  with  him,  accord- 
ing to  the  customs  and  usages  of  banks.  It  has  never  been 
so  extended,  but  is  confined  to  securities  and  valuables  which 
mav  be  in  the  banker's  custodv  as  collaterals.  The  credit 
must  be  given  on   the  credit  of  the  securities  or  valuables, 
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either    in    possession   or  expectancy.     Russell  v.  Haddock,  3 
Gilm.  233.     This  is  the  extent  of  a  banker's  lien. 

The  other  proposition,  that  of  a  right  to  an  equitable  set- 
off, might  be  conceded  if  no  third  party  was  in  the  way. 
The  third  party  here  is  the  appellees,  whose  right  to  this 
money  was  fixed  on  the  17th  of  October,  the  day  the  check 
was  presented  and  payment  demanded.  This  right  of  set-off, 
as  claimed,  is  but  another  phase  of  the  banker's  lien,  and  has 
no  foundation  in  law  or  justice  as  against  a  check-holder  for 
value. 

The  remaining  proposition  is  readily  disposed  of,  when  it 
is  considered  that  the  title  of  the  assignee  of  property  of  the 
bankrupt  is  subject  to  all  the  rights  and  equities  which  would 
have  affected  such  property  while  in  the  hands  of  the  bank- 
rupt. Before  the  adjudication  in  bankruptcy,  the  right  of 
appellees  had  become  fixed,  and  their  equity  was  complete 
before  the  petition  in  bankruptcy  was  filed. 

It  can  not  be  seriously  claimed  by  appellants  that  a  recov- 
ery by  the  appellees  in  their  action  at  law  on  this  check, 
would  not  be  a  defense  to  an  action  brought  by  the  assignee. 

We  do  not  perceive  any  grounds,  legal  or  equitable,  on 
which  the  claim  of  appellants  is  based. 

If  their  first  two  propositions  were  sound,  a  most  impor- 
tant part  of  the  system  of  banking  would  become  worthless. 

The  decree  of  the  circuit  court  is  affirmed. 

Judgment  affirmed. 


The  Fox  River  Manufacturing  Company 

v. 

Edward  F.  Reeves. 

1.  New  trial — verdict  against  weight  of  evidence.  Where  the  plaintiff 
sought  to  recover  on  the  ground  that  a  written  contract  was  changed  by  a 
subsequent  verbal  agreement,  whereby,  instead  of  his  taking  a  given  num- 
ber of  shares  in  a  building  erected  by  him  for  the  defendant,  and  his  share 
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of  the  rents,  he  was  to  be  paid  in  cash,  and  he  so  testified,  but  in  this  was 
flatly  contradicted  by  the  president  of  the  company,  and  the  proof  showed 
that  after  the  alleged  change  he  claimed  additional  shares  in  consequence 
of  the  increased  value  of  the  building,  and  received  his  share  of  the  rents, 
it  was  held,  that  a  verdict  in  his  favor  was  against  the  weight  of  evidence, 
his  testimony  being  contradicted  by  his  own  conduct. 

2.  Same — recovery  too  large.  In  such  a  case  a  verdict  giving  the  plain- 
tiff the  whole  amount  of  his  claim  for  work  and  material,  without  de- 
ducting the  rents  received  by  him,  will  be  for  too  large  a  sum,  and  can 
not  be  sustained.  If  the  contract  was  changed,  he  could  have  no  claim 
for  any  portion  of  the  rents,  and  having  received  them  they  should  be 
applied  in  payment  of  his  demand. 

3.  Contract — construed.  Where  the  plaintiff  agreed  to  complete  a 
building  for  a  certain  sum,  one-half  of  which  was  to  be  paid  him  in 
money,  and  he  was  to  take  41  shares  out  of  142,  which  represented  the 
whole  interest  in  the  building  and  grounds,  in  payment  for  the  balance 
due  him,  it  was  held,  that  when  the  value  of  the  building  wTas  enhanced 
by  certain  changes  in  the  plans,  for  which  the  plaintiff'  paid  nothing,  he 
had  no  right  to  any  extra  shares  representing  the  enhanced  value,  but  was 
entitled  to  receive  only  those  he  had  contracted  for. 

4.  Debt — when  it  lies.  Debt  can  only  be  maintained  for  a  sum  certain, 
or  which  may  be  rendered  certain  by  computation.  For  a  refusal  to  con- 
vey shares  ill  a  building  according  to  the  terms  of  a  contract  under  seal, 
when  the  contract  fixes  no  value  to  the  shares,  debt  will  not  lie.  Cove- 
nant is  the  appropriate  action  in  such  a  case. 

5.  Where  the  obligor  binds  himself  to  pay  a  fixed  sum  of  money,  or  to 
perform  some  other  act,  and  fails  to  perform  it  in  the  time  limited,  debt 
properly  lies  to  recover  the  sum  agreed  to  be  paid. 

Appeal  from  the  Circuit  Court  of  DuPage  county  ;  the 
Hon.  Silvanus  Wilcox,  Judge,  presiding. 

Messrs.  Wheaton,  Smith  &  McDole,  and  Messrs.  W.  H. 
Wing  and  Charles  Wheaton,  for  the  appellants. 

Mr.  John  W.  Ranstead,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

Appellee  brought  debt  in  the  Kane  circuit  court,  and  filed 
the  common  counts.  The  plea  of  the  general  issue  was  filed, 
and  the  venue  was  changed  to  the  DuPage  circuit  court.     It 
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was  agreed  that  on  the  trial  appellee  might  introduce  any 
evidence  that  would  be  applicable  to  special  counts  on  the 
contract  of  the  parties,  and  that  appellants  might  introduce 
any  evidence  that  would  be  proper  under  special  pleas.  A 
trial  was  had,  resulting  in  a  verdict  and  judgment  in  favor 
of  plaintiff,  for  $5132.86.  A  motion  for  a  new  trial  was  in- 
terposed and  overruled  before  the  judgment  was  rendered. 
Defendants  bring  the  case  to  this  court,  on  appeal,  and  assign 
various  errors. 

On  the  trial,  appellee  introduced  and  read  in  evidence, 
against  the  objection  of  defendants,  this  agreement  : 

"Agreement  made  and  entered  into  this  19th  day  of  Sep- 
tember, A.  D.  1870,  by  and  between  The  Fox  River  Manu- 
facturing Company,  of  the  city  of  Elgin,  in  Kane  county,  and 
State  of  Illinois,  party  of  the  first  part,  and  Edwin  F.  Reeves, 
of  the  same  place,  party  of  the  second  part.  Witnesseth,  for 
and  in  consideration  of  the  payments  hereinafter  mentioned, 
to  be  made,  and  the  covenants,  undertakings  and  agreements 
to  be  performed  by  the  said  Fox  River  Manufacturing  Com- 
pany, the  said  Edwin  F.  Reeves  has  agreed  and  contracted, 
and  by  these  presents  does  agree  and  contract,  to  and  with 
the  said  Fox  River  Manufacturing  Company,  to  erect,  build, 
finish  and  complete,  in  a  good,  careful,  skillful  and  workman- 
like manner,  and  to  the  satisfaction  of  Alban  B.  T.  Lynch, 
architect,  a  two  story  block,  the  first  story  to  be  comprised  of 
four  stores,  the  second  storv  to  be  divided  into  offices  and 
rooms,  in  accordance  with  the  plans  and  specifications  of  said 
block  made  by  said  Lynch,  architect — said  plans  and  specifi- 
cations being  hereby  declared  and  made  part  of  this  contract. 
Said  block  to  be  built  on  the  foundations  already  laid,  and  to 
be  completed  by  the  said  Fox  River  Manufacturing  Company, 
on  the  east  and  west  banks  of  the  mill  race,  and  over  said 
race,  on  part  of  lot  5,  in  block  20,  in  the  original  town  of 
Elgin,  Kane  county,  Illinois,  as  laid  out  by  James  T.  Gifford, 
said  Reeves  to  furnish  all  the  materials  and  perform  all  labor 
referred  to  in  said  plans  and  specifications,  and  according  to 
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the  true  intent  and  meaning  thereof.  As  soon  as  the  founda- 
tions above  referred  to  shall  have  been  completed  by  said 
company,  then  said  Reeves  is  to  commence  the  erection  of 
said  block,  and  is  to  build  and  inclose  the  same  within  90 
days  from  the  completion  of  said  foundation.  Said  Reeves 
agrees  that  he  will  build  said  block,  as  aforesaid,  for  the  sum 
of  $8200 — one-half  of  which  amount  is  to  be  paid  by  said 
company,  and  the  other  half  by  said  Reeves.  Said  company, 
in  consideration  of  the  premises,  hereby  agree  to  pay  said 
Reeves  the  sum  of  $1000  in  30  days,  and  $1500  in  60  days 
from  the  date  hereof,  and  the  balance  when  said  block  shall 
be  completed,  to  the  satisfaction  of  said  architect,  Lynch.  It 
is  hereby  agreed  that  the  foundations  on  which  said  block  is 
to  be  erected  is  $6000,  and  that  when  said  block  shall  be 
erected  thereon,  the  total  value  of  the  land,  foundations  and 
block  will  be  $14,200,  and  that  the  same  is  to  be  divided  into 
142  equal  shares,  and  at  the  expiration  of  one  year  from  the 
date  of  this  contract,  said  company  is  to  convey  and  assure  to 
said  Reeves  a  good  and  sufficient  title  to  41  shares  in  said 
property  (the  building  and  lot  on  which  the  same  shall  be 
built),  or  shall  pay  him  the  sum  of  $4100,  with  interest 
thereon  at  the  rate  of  ten  per  cent  from  the  date  hereof,  at 
the  option  of  said  company ;  and  in  the  meantime,  the  rents 
and  profits  accruing  from  said  property  are  to  be  paid  to  the 
respective  parties  hereto,  in  proportion  to  the  number  of 
shares  held  by  each,  and  are  to  be  paid  at  the  end  of  one  year 
from  the  date  hereof.  Whenever  accounting  shall  be  had 
between  the  parties  hereto  for  that  purpose,  and  thereafter,  in 
the  event  that  title  to  41  shares  shall  be  made  to  said  Reeves, 
as  aforesaid,  then  the  rents  and  profits  accruing  from  said 
property  are  to  be  divided  between  the  said  parties  pro  rata, 
as  they  are  collected.  The  shares  hereinbefore  mentioned  are 
$100  each." 

The  contract  was  properly  executed,  so  far  as  the  record 
discloses,  nor  is  there  any  dispute  that  all  of  the  cash  pay- 
ments were  made  according  to   the  terms  of  the  agreement, 
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and  it  is  not  objected  that  the  work  was  done  according  to 
the  agreement  by  appellee  ;  but  the  entire  contest  grows  out 
of  a  dispute  as  to  whether,  after  the  agreement  was  entered 
into,  the  company,  with  the  consent  of  appellee,  elected  to 
pav  in  money  instead  of  in  stock  the  remaining  half  of  the 
price  of  erecting  the  building — in  other  words,  whether  or 
not  the  agreement  was,  by  mutual  consent,  so  far  changed 
that  the  company  would  pay  the  remaining  $4100  in  money 
instead  of  stock  of  the  company. 

On  the  trial,  in  the  court  below,  appellee  testified  that  such 
a  change  was  made  with  the  president  of  the  company,  in  the 
presence  of  Lawrence  and  Pease.  In  this  he  is  flatly  contra- 
dicted by  Goodale,  the  president,  and  he  is  contradicted  by 
his  own  conduct.  In  various  efforts  to  settle  and  arrange 
the  matter,  when  he  was  claiming  more  than  41  shares  of 
stock,  in  consequence  of  extra  work  to  the  amount  of  $900 
paid  to  him,  the  property  was  agreed  to  have  been  enhanced 
in  value  to  $15,100  instead  of  the  original  value  of  $14,200. 
He  never  claimed  that  lie  was  to  be  paid  in  money  and  not  in 
shares;  he  only  disputed  as  to  the  number  of  shares  he  was 
entitled  to  receive,  and  when  that  number  was  offered  he  in- 
sisted that  the  company  could  not  transfer  that  number  of 
unincumbered  shares.  This  conduct  on  his  part  speaks  vol- 
umes against  his  testimony  on  the  trial. 

Again,  at  the  end  of  the  year  he  received  $200  as  rents,  on 
his  share  of  the  rents  of  the  property.  Such  conduct  is  almost 
conclusive  evidence  that  he  understood  that  he  was  to  receive 
stock  and  not  money  on  this  last  installment.  We  can  not 
conceive  how  any  sane  man  would  have  failed  to  set  up  his 
claim  to  the  money,  if  it  was  agreed  to  be  paid  to  him  instead 
of  the  shares.  His  conduct  is  of  itself,  independent  of  the 
evidence  of  Goodale,  sufficient  to  render  his  evidence  unwor- 
thy of  belief;  but,  when  considered  in  connection  with  that 
of  the  president  of  the  company,  it  leaves  the  verdict  clearly 
and  palpably  against  the  evidence,  and  it  should  have  been 
set  aside  and  a  new  trial  granted. 
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The  verdict  is  too  large,  even  if  appellee's  testimony  could 
be  taken  as  true.  He  had  received  $200  as  rent  of  his  interest 
in  the  factory,  and  it  was  not  deducted.  There  could  surely 
be  no  pretense  for  his  holding  that  sum,  even  on  appellee's 
theory  of  the  case.  He  had  not  earned  it,  or  paid  or  advanced 
anything,  to  entitle  him  to  hold  it  without  accounting  for  it. 
even  if  the  latter  half  was  to  be  paid  in  money.  So,  on  this 
ground,  the  verdict  is  wrong,  and  can  not,  in  any  event,  be 
sustained. 

Then,  what  number  of  shares  was  appellee  entitled  to  re- 
ceive? The  number  called  for  by  the  contract,  and  no  more. 
He  paid  nothing  to  enhance  the  value  of  the  property,  which 
was  represented  by  the  additional  stock  of  the  company.  It 
is  true,  he  did  the  work,  but  was  fully  paid  for  it.  Suppose 
the  plans  had  been  altered  so  as  to  increase  its  value  $20,000 
instead  of  the  $900,  would  or  could  any  reasonable  and  fair 
man  say  that  he  would  have,  under  the  agreement,  been  en- 
titled to  T£2  Pai>ts  of  the  entire  property  thus  enhanced,  with- 
out his  contributing  a  single  dollar  to  that  increased  value? 
We  presume  not.  To  so  hold  would  violate  all  principles  of 
right  and  justice.  The  mere  statement  refutes  the  claim,  and 
can  leave  no  doubt  of  its  injustice.  He  was  entitled,  then,  to 
only  41  shares,  as  he  had  paid  for  or  contributed  nothing  for 
any  more  than  that  number. 

If,  then,  a  recovery  is  sought  for  the  non-conveyance  of 
the  shares,  will  debt  lie  ?  To  recover,  the  action  would  be 
for  a  breach  of  the  contract  in  not  conveying  the  shares,  and 
such  a  recovery  would  be  measured  by  the  value  of  the  shares 
that  should  have  been  transferred,  and  as  the  parties  in  their 
agreement  have  failed  to  fix  its  value,  it  is  uncertain,  and 
can  only  be  fixed  and  ascertained  by  proof,  and  hence  debt 
will  not  lie.  That  action  can  only  be  maintained  for  a  sum 
certain,  or  which  may  be  rendered  certain  by  computation. 
But  covenant  is  the  only  action  that  will  lie  for  the  recovery 
of  uncertain  damages  for  the  breach  of  a  contract  under  seal. 
Here,  there  is  no  price  agreed  upon  by  the  parties,  nor  does 
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the  contract  fix  any  sum  that  shall  be  paid  in  gross  or  for 
each  separate  share,  if  the  company  should  fail  to  make  the 
transfer.  Their  value,  and  consequently  the  extent  of  the 
damages  sustained  by  appellee,  if  any,  depends  entirely  on 
proof  of  the  value  of  this  stock. 

The  cases  referred  to  by  appellee's  counsel  are  not  in  point, 
nor  are  they  analogous.  In  those  cases  the  obligor  bound 
himself  to  pay  a  fixed  sum  of  money  or  to  perform  some  other 
act,  and  failing  to  perform  it  in  the  time  limited,  it  was  cor- 
rectly held  that  debt  was  a  proper  remedy  to  recover  the  sum 
agreed  to  be  paid  ;  but  such  is  not  the  agreement  in  this  case. 
But  we  distinctly  state  that  we  find  no  such  breach.  The 
tender  was  made  and  refused,  and  it  is  for  the  jury  to  find, 
from  the  evidence,  whether  the  tender  was  within  the  time, 
for  the  proper  s umber  of  shares,  and  whether  they  were 
free  from .  incumbrance.  On  these  questions  we  express  no 
opinion. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 

remanded. 

Judgment  reversed. 


The  Chicago  and  Northwestern  Railway  Co. 

v. 
John  Button  et  ux. 

1.  Party  plaintiff — personal  injury  to  wife.  For  personal  injuries  to 
the  wife,  she  alone  must  sue,  and  the  joinder  of  her  husband  with  her  is 
error,  for  which  a  judgment  in  their  favor  will  be  reversed. 

2.  Misjoinder  of  parties — how  avoided.  Where  a  husband  was  im- 
properly joined  with  his  wife  in  an  action  brought  prior  to  the  Practice 
act  of  1872,  it  was  held,  that  he  might  be  dismissed  from  the  case  after 
that  act  took  effect,  and  the  cause  proceed  in  the  wife's  name. 

3.  Admissions — weight  of  evidence,  when  proved.  Where  an  admission 
is  deliberatel}rand  understanding^  made  and  precisely  identified,  it  often 
affords  evidence  of  the  most  satisfactory  nature.    But  when  it  appears 


410  C.  &  N.  W.  R.  W.  Co.  v.  Button  et  ux.     [Sept.  T. 

Opinion  of  the  Court. 

that  the  part}*  making  verbal  statements  or  admissions  was  misinformed, 
or  did  not  clearly  express  his  own  meaning,  or  that  the  witnesses  misun- 
derstood him,  or  can  not  give  the  words  used,  so  that,  by  altering  the 
expressions  used,  a  different  effect  may  be  given  to  what  the  party  did 
say,  it  is  of  but  little  weight,  and  ought  to  be  received  and  considered 
with  caution. 

4.  Instruction — repenting.  There  is  no  error  in  refusing  an  instruc- 
tion which,  so  far  as  it  states  a  principle  of  law  applicable  to  the  case,  is 
embraced  in  one  given. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county; 
the  Hon.  William  W.  Heaton,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  John  Button  and  Eliza- 
beth Button,  his  wife,  against  the  Chicago  and  Northwestern 
Railway  Company,  to  recover  for  a  personal  injury  to  the 
wife. 

The  declaration  alleged,  in  substance,  that  plaintiffs  were 
passengers  on  defendant's  railroad  from  Chicago  to  Sterling* 
and  had  paid  their  fare;  that  it  was  the  duty  of  the  company 
to  convey  plaintiffs  to  Sterling  and  there  stop  a  reasonable 
time  for  them  to  get  off  the  train  without  injury;  that  the 
defendant,  immediately  after  the  arrival  of  the  train  at  Ster- 
ling, and  while  the  plaintiffs,  with  their  consent  and  permis- 
sion, with  due  care  and  diligence,  were  alighting,  caused  the 
train  to  be  suddenly  and  violently  started,  whereby  the  wife 
was  violently  thrown  with  her  feet  on  the  ground  and  back- 
ward upon  the  steps  of  the  car,  thereby  greatly  injuring  her 
spine,  etc. 

The  plaintiffs  recovered  judgment  for  $325  and  costs,  from 
which  the  defendant  prosecuted  a  writ  of  error. 

Mr.  B.  C.  Cook,  for  the  plaintiff  in  error. 

Messrs.  Kilgour  &  Mannahan,  for  the  defendants  in 
error. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  to  recover  for  personal  injuries  to  the  wife, 
and  was  brought  in  the  names  of  the  husband  and  wife.    This 
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was  error.  It  has  been  repeatedly  decided  by  this  court  that, 
for  an  injury  to  the  wife,  in  cases  like  this,  the  right  of  action 
is  in  the  wife,  and,  by  the  practice  which  prevails  under  our 
statute,  she  alone  must  sue.  C.  B.  and  Q.  R.  R.  Co.  v.  Dunn, 
52  111.  260;  Same  v.  Dickson,  67  111.  122. 

On  the  remand  men  t  of  the  cause,  the  improper  party,  the 
husband,  under  the  Practice  act  of  1872,  may  be  dismissed 
out  of  the  case  and  the  cause  proceed  in  the  name  of  the  party 
in  interest.  This  fact  will  render  it  necessary  to  consider 
briefly  the  points  made  on  the  instructions. 

Objection  is  taken  to  the  sixth  instruction  in  the  series 
given  on  behalf  of  defendants  in  error.  It  informs  the  jury 
that  all  verbal  admissions  ought  to  be  received  with  great 
caution  ;  the  evidence  consisting,  as  it  does,  in  mere  repeti- 
tions of  oral  statements,  is  subject  to  much  imperfection  and 
mistake;  the  party  himself  being  misinformed,  or  not  having 
clearly  expressed  his  own  meaning,  or  the  witnesses  having 
misunderstood  him ;  that  it  frequently  happens  the  witnesses 
by  unintentionally  altering  a  few  expressions  really  used,  give 
an  effect  to  the  statement  completely  at  variance  with  what 
the  party  did  say.  The  instruction  assumes  to  state  the  doc- 
trine in  regard  to  verbal  admissions,  and  the  error  consists  in 
the  omission  to  state  an  important  qualification  which,  we 
think,  has  its  foundation  in  reason  and  authority,  viz:  where 
the  admission  is  deliberately  and  understandingly  made,  and 
precisely  identified,  the  evidence  it  affords  is  often  of  the  most 
satisfactory  nature.  Greenleaf  on  Evidence,  Vol.  1,  §  200  ; 
Stacy  v.  Cobb,  36  111.  340;  Diversy  v.  Kellogg,  44  111.  114. 

A  case  might  arise  where  the  doctrine  of  the  text  of  the 
instruction  might  be  applicable  to  the  facts,  and  would  not 
tend  to  mislead  the  jury,  but  in  view  of  the  evidence  in  this 
case,  we  think  the  rule,  as  stated,  should  be  qualified  as  we 
have  indicated. 

There  was  no  error  in  the  refusal  of  the  fourth  instruction 
asked  by  plaintiff  in  error.  So  far  as  it  states  a  principle  of 
law  applicable  to  the  case,  it  was  given  in  the  third  instruction 
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asked    by  him,  and  the   court  was  not  required  to  give   it 

a  second  time.    The  instruction,  in  its  present  form,  can  have 

no  application  whatever  on  another  trial  if  the  husband,  John 

Button,  is  dismissed  out  of  the  case. 

For  the  reasons  indicated,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


William  Becker 

v. 
The  German  Mutual  Fire  Insurance  Company  op 

North  Chicago. 

1.  Variance — in  name  of  defendant.  In  an  action  upon  an  instrument 
in  writing  where  the  alleged  name  of  a  party  thereto  is  apparently  differ- 
ent from  the  one  appearing  to  the  instrument  when  offered  in  evidence, 
the  instrument  is  not  admissible  in  evidence  unless  there  be  an  averment 
in  the  declaration  explaining  the  apparent  inconsistency  between  the 
names,  and  the  averment  be  sustained  by  proof. 

2.  In  a  suit  against  William  Becker,  the  declaration  alleged  that  the 
defendant  made,  etc.,  the  note  sued  on,  without  any  explanation  as  to  the 
name  used,  or  in  which  it  was  executed,  and  the  note  offered  in  evidence 
was  signed  Wilhelm  Becker,  in  the  German  language:  Held,  that  the  two 
names  were  different  in  both  orthography  and  sound,  and  that  the  note 
was  not  admissible  in  evidence,  for  the  variance. 

3.  Same — how  avoided.  It  is  immaterial,  as  to  the  obligation  of  the 
promise,  by  what  name  a  defendant  executes  the  writing.  He  may  be  sued 
upon  it  by  his  true  name,  and  the  variance  may  be  prima  facie  avoided 
by  an  averment  in  the  declaration  that  he  executed  the  writing  by  such  a 
name,  or  otherwise  reconciling  the  apparent  inconsistency. 

Appeal  from    the    Superior   Court  of  Cook  county ;  the 
Hon.  William  A.  Porter,  Judge,  presiding.' 

Mr.  George  W.  Parkes,  for  the  appellant. 

Messrs.  Barber  &  Lackner,  for  the  appellee. 
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Per  Curiam:  This  was  an  action  of  assumpsit  upon  a  pre- 
mium note,  alleged  in  the  declaration  to  have  been  executed 
by  William  Becker  to  the  insurance  company.  The  company 
recovered,  and  the  defendant  appealed. 

On  the  trial  in  the  court  below,  the  plaintiff  offered  in 
evidence  a  note  signed  by  Wilhelm  Becker.  The  defendant 
objected  to  the  introduction  of  the  note  in  evidence,  on  the 
ground  of  a  variance  as  to  the  name  of  the  maker.  The  court 
overruled  the  objection  and  admitted  the  note  in  evidence. 
This  is  assigned  as  error. 

This  court  has  repeatedly  held  that,  in  actions  upon  instru- 
ments of  writing,  where  the  alleged  name  of  a  party  thereto 
is  apparently  different  from  the  one  appearing  to  the  instru- 
ment when  offered  in  evidence,  the  instrument  would  be 
inadmissible  in  evidence,  and  should  be  rejected  on  the  ground 
of  variance,  unless  there  be  an  averment  in  the  declaration 
explaining  the  apparent  inconsistency  between  the  names,  and 
the  averment  be  sustained  by  proof;  that,  to  justify  a  find- 
ing for  the  plaintiff,  the  description  of  the  writing  as  to  name 
in  the  declaration,  and  the  instrument  offered  in  support  of 
it,  should  correspond  and  be  consistent  the  one  with  the  other ; 
that  it  is  immaterial,  as  to  the  obligation  of  the  promise,  by 
what  name  the  defendant  executed  the  writing ;  that  he  may 
be  sued  upon  it  by  his  true  name,  and  any  apparent  variance 
or  inconsistency  between  the  instrument  and  the  name  of  the 
alleged  maker,  by  reason  of  the  name  in  fact  used,  may  be 
helped  or  prima  facie  avoided  by  an  averment  in  the  declara- 
tion that  the  maker  executed  the  written  promise  by  such 
name,  or  otherwise  reconciling  the  apparent  inconsistency. 
Hurd  et  al.  v.  Culies  et  al.  18  111.  188;  Rives  v.  Marrs,  25  id. 
315;  Curtis  v.  Marrs,  29  id.  508  ;  Graves  v.  People,  11  id.  542; 
Garrison  v.  People,  21  id.  535;  O'Brien  v.  People,  41  id.  456. 
"There  is  here  a  difference  in  the  orthography  and  sound  of 
the  names.  We  can  not  hold  them  to  be  the  same,  unless 
it  be  so  made  to  appear  by  averment  and  proof. 
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There  is  here  no  such  averment  or  proof;  the  only  proof  in 
that  respect  being,  that  the  signature  to  the  note  is  in  the 
German  language.  We  can  not  judicially  know  that  Wilhelm 
in  the  German   language  is  the  same  as  William  in  English. 

We  think  the  case  comes  within  the  decisions  cited,  and 
that  under  their  authority  the  objection  to  the  admission  of 
the  note  in  evidence  should  have  been  sustained  and  the  note 
excluded. 

For  error  in  this  respect,  the  judgment  is  reversed  and  the 

cause  remanded. 

Judgment  reversed. 


William  Dinning  et  al. 

v. 

The  Phosnix  Insurance  Company  of  Beooklyn. 

Insurance — bill  to  compel  issuing  of  policy  not  sustained  without  proof 
of  contract,  and  payment  of  premium.  On  a  bill  in  chancery  to  compel  an 
insurance  company  to  issue  a  policy  of  insurance,  the  complainant  must 
show  a  contract  to  that  effect  made  with  a  duly  authorized  agent  of  the 
company,  or  one  held  out  to  the  public  as  having  authority,  and  this  by  a 
preponderance  of  evidence.  If  the  whole  proof  shows  that  the  transac- 
tions were  but  the  preliminaries  to  making  a  contract  of  insurance,  and 
no  premium  paid  or  credit  given,  the  bill  will  be  properly  dismissed. 

Writ  of  Error  to  the  Superior  Court  of  Cook  county; 
the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  William  Dinning  and 
Fred.  R.  Sears  against  the  Phoenix  Insurance  Company  of 
Brooklyn,  New  York.  The  object  of  the  bill  and  the  facts 
of  the  case  appear  in  the  opinion  of  the  court. 

Messrs.  Lawrence,  Winston,  Campbell  and  Lawrence, 
for  the  plaintiffs  in  error. 

Mr.  Ira  W.  Bull,  for  the  defendant  in  error. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  a  bill  in  chancery,  filed  by  plaintiffs  in  error,  to 
compel  the  defendant  in  error  to  issue  a  policy  of  insurance  in 
pursuance  of  an  alleged  verbal  contract  between  the  parties. 
The  bill  alleged,  in  substance,  that  one  Nathan  Whitman,  an 
insurance  broker,  as  agent  of  complainant  Dinning,  during 
the  week  preceding  the  Chicago  fire  of  1871,  entered  into 
negotiations  with  one  David  Lookinland,  as  agent  of  the 
Phoenix  Insurance  Company,  for  insurance  upon  certain  prop- 
erty of  Dinning,  known  as  the  Steele  Block,  in  the  city  of 
Chicago;  that  on  Saturday,  Oct.  7th,  the  negotiations  were 
closed  by  a  verbal  contract  whereby  the  company  agreed  to 
insure  the  block  for  $5000  from  Oct.  8th,  1871,  to  Oct.  8th, 
1872,  at  one  per  cent  premium, to  be  paid  on  demand;  policy  to 
be  written  in  due  course  of  business;  that  on  the  9th  of  Oct., 
1871,  the  block  was  burned  and  became  a  total  loss ;  that  the 
value  of  the  block  was  $50,000,  and  the  total  insurance  $47,- 
500;  that  the  premium  had  been  tendered  and  refused,  and 
the  company  had  refused  to  deliver  the  policy  or  adjust  the 
loss,  although  full  proofs  had  been  made. 

The  answer  set  up  that  Lookinland  was  not  the  agent  of 
the  company,  and  was  not  authorized  to  make  contracts  for 
insurance,  and  that  he  did  not  make  the  alleged  contract  of 
insurance. 

The  court  below,  on  final  hearing,  dismissed  the  bill,  and 
the  complainants  prosecute  this  writ  of  error. 

The  testimony  shows  that  Robert  S.  Critchell  was  the  sole 
and  only  authorized  agent  of  defendant,  in  Chicago,  to  issue 
policies  of  insurance  or  accept  risks.  Lookinland  was  not 
their  agent  nor  employee.  He  was  the  employee  of  Critchell, 
and  acted  in  the  capacity  of  clerk  and  surveyor  of  Critchell's 
insurance  agency.  Whitman,  by  his  own  acknowledgment, 
had  actual  knowledge  of  the  real  capacity  in  which  Lookin- 
land acted. 

Whether,  notwithstanding,  Lookinland  was  so  held  out  by 
the  defendant  as  to  justify  the  belief  that  he  was  defendant's 
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agent,  or  one  having  authority  to  take  risks  and  make  con- 
tracts of  insurance  that  would  be  binding  on  the  defendant, 
we  will  not  stop  to  inquire.  As,  assuming  such  to  have  been 
the  case,  we  are  of  opinion  that  the  decree  is  justified  on  the 
ground  of  a  failure  of  proof  that  Lookinland  did  make  the 
alleged  contract  of  insurance.  Lookinland,  at  the  request  of 
Whitman,  surveyed  or  examined  the  building,  and  on  Satur- 
day the  7th  of  October,  1871,  had  a  conversation  with  AVhit- 
man  upon  the  subject,  in  which  it  can  not  be  claimed,  at  least 
according  to  Lookinland's  testimony,  that  he  agreed  to  insure, 
but  in  conclusion,  Whitman  was  to  send  over  an  application 
to  the  office  of  Critchell. 

E.  A.  Mann,  Whitman's  clerk,  handed  to  Lookinland, 
between  4  and  5  o'clock  P.  M.  of  that  day,  at  Critchell's 
office,  an  application,  but  what  were  its  terms  is  not  agreed, 
and  the  application  was  burned  in  the  fire  of  October  8th  and 
9th,  1871.  It  is  claimed  by  the  plaintiffs  that,  on  the  deliv- 
ery of  this  application,  Lookinland  then  made  the  contract 
with  Mann.  Mann  testifies  that  he  asked  Lookinland,  on 
presenting  the  application,  if  it  was  all  right,  and  Lookinland 
answered  that  it  was;  that  he  asked  Lookinland  if  the  risk 
was  covered,  and  he  said  it  was. 

Lookinland  testifies  that,  as  he  was  leaving  the  office,  a 
man  stopped  him  and  handed  him  an  application,  saying  it 
was  from  Whitman;  that  he  glanced  over  it,  starting  to  go 
back  into  the  office,  remarking  to  the  person  who  gave  it  to 
him  that  it  was  all  right;  that  he  then  went  into  the  office 
and  put  the  application  on  the  desk,  intending  to  refer  it  to 
Critchell.     He  denies  stating  that  the  risk  was  covered. 

The  proof  of  the  contract  to  insure  rests  upon  this  alleged 
statement  of  Lookinland,  that  the  risk  was  covered.  Mann 
testifies  in  the  affirmative  on  this  vital  question  of  fact,  and 
Lookinland  in  the  negative.  They  are  the  only  witnesses  in 
regard  to  it.  There  is  not  a  preponderance  of  evidence  for 
the  plaintiffs. 
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The  attempted  impeachment  of  Lookinland  by  contrary 
admissions  on  his  part,  testified  to  by  Dinning  and  Wright, 
fails  of  effect,  as  Critchell,  Lookinland  and  Ashworth,  who 
were  present  at  the  conversation  in  which  the  supposed  admis- 
sions are  stated  as  having  been  made,  all  deny  that  any  such 
admissions  were  made. 

The  premium,  too,  an  important  element  in  the  contract  of 
insurance,  was  not  paid.  Plaintiffs  contend  that  there  was  an 
implied  waiver  of  prepayment  of  the  premium  from  the 
course  of  dealing  between  the  parties,  and  from  an  alleged 
general  custom  among  insurance  agents  and  brokers,  to  give 
credit  for  premiums. 

It  is  somewhat  uncertain  in  what  name  the  application  was 
signed.  Whitman  testifies  that  it  was  signed  "N.  Whitman 
&  Co."  Mann  testifies  that  it  was  signed  "N.  Whitman, 
Solicitor;"  and  the  bill  states  that  it  was  so  signed.  Whit- 
man had  had  various  partners.  Critchell  testifies  that  he 
supposed  Whitman  was  alone,  for  a  month  before  the  fire. 

The  evidence  shows  there  had  never  been  any  dealings 
between  Critchell  and  Whitman  individually,  nor  between 
Critchell  and  N.  Whitman  &  Co.  as  that  firm  might  have 
been  composed  in  October.  On  Whitman  dissolving  with  a 
former  partner,  Critchell  had  directed  Lookinland  and  the 
other  clerks  not  to  take  any  risks  from  Whitman,  or  give  him 
any  credit. 

In  regard  to  general  custom,  the  proof  shows  no  more  than 
the  practice  to  give  credit  for  premiums  to  parties  of  known 
pecuniary  responsibility.  The  proof  shows  that  Whitman's 
reputation  for  pecuniary  responsibility  was  bad,  and  that 
Critchell  did  not  regard  him  as  pecuniarily  responsible. 

We  see  nothing  in  the  general  custom,  or  in  any  particular 
course  of  dealing  between  the  parties,  upon  which  to  found 
any  implied  waiver  of  prepayment  of  premium,  or  which 
should  have  given  rise  to  any  reasonable  expectation  on  the 
part  of  Whitman  that  he  would  be  indulged  with  any  credit 
for  the  premium. 

27— 68th  III. 
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Upon  the  whole  case,  we  regard  that  there  were  here  but 

the  preliminaries  to  the  making  of  a  contract  of  insurance ; 

that  no  contract  was  actually  made. 

The  decree  will  be  affirmed. 

Decree  affirmed. 


John  G.  Baldwin* 

v. 

The  City  of  Chicago. 

1.  Ordinance — closing  a  saloon.  The  defendant  was  convicted  for 
keeping-  open  a  bar  room  between  midnight  and  5  o'clock  A.M.,  in  viola- 
tion of  an  ordinance.  It  appeared  that  his  main  business  was  the  keeping 
of  a  restaurant  or  eating  house,  and  that  he  kept  his  place  of  business 
open  after  midnight,  but  did  not  sell  any  liquor  after  that  hour,  he  having 
closed  his  bar  by  drawing  a  curtain  around  it  before  that  hour:  Held, 
that  the  conviction  was  proper. 

2.  Appeal — by  city  in  suit  for  violating  ordinance.  Where  a  city  char- 
ter provided  that  appeals,  etc.,  should  be  allowed  and  might  be  "taken  from 
police  justices  in  all  cases,  in  the  same  manner  as  before  other  justices  of 
the  peace":  Held,  inasmuch  as  a  suit  for  the  violation  of  an  ordinance 
was  a  civil  proceeding  in  form,  and  only  quasi  criminal  in  its  character, 
the  city,  as  well  as  the  defendant,  had  the  right  of  appeal. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Mr.  E.  G.  Asay,  and  Mr.  W.  L.  Hirst,  for  the  appellant. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  judgment  of  which  appellant  complains  was  rendered 
for  the  violation  of  an  ordinance  of  the  city  of  Chicago, 
which  is  in  these  words: 

"That  any  person  who  shall,  in  said  city,  keep  open  any 
saloon,  bar   room   or  tippling   house  during  the   night  time 
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between  the  hours  of  12  o'clock  midnight  and  5  o'clock  A.  M., 
shall  be  subject  to  a  fine  of  not  less  than  $20  nor  more  than 
$100  for  each  offense." 

The  evidence  in  the  case  is  embodied  in  this  stipulation, 
signed  by  the  attorneys  of  the  respective  parties: 

"  In  this  case  it  is  stipulated  and  agreed  that  the  defendant 
is  a  restaurant  and  saloon  keeper  in  said  city;  that  his  main 
business  is  to  provide  meals  to  boarders  and  transient  persons, 
and  that  he  sells  liquors  and  is  duly  licensed  so  to  do. 

"  That  he  kept  open  his  place  of  business  after  the  hour  of 
12  at  midnight,  for  serving  meals  only. 

"And  that  he  did  not  sell  liquor  after  midnight,  but  that 
he  did  serve  meals;  that  before  the  hour  of  12  he  closed  his 
bar,  by  means  of  drawing  a  curtain  around  it,  and  thus  shut 
it  out  of  view,  and  did  not  open  it  until  after  5  in  the  morning. 

"  That  the  charge  against  him  is,  a  violation  of  the  ordi- 
nance known  as  the  ordinance  requiring  the  closing  of  saloons 
at  12  o'clock  midnight  until  5  o'clock  in  the  morning.  It  is 
also  agreed  that  the  plan  filed  herewith  is  a  correct  represen- 
tation of  the  place  of  business  of  said  Baldwin. 

"It  is  further  stipulated  and  agreed  that,  if  the  court  shall 
find  for  the  plaintiff,  a  judgment  shall  be  entered  for  $20  and 
costs." 

The  prosecution  was  commenced  and  the  case  tried  before 
a  police  justice,  where  judgment  was  rendered  in  favor  of 
appellant,  from  which  appellee  appealed  to  the  criminal  court. 

It  is  argued  that  the  judgment  should  be  reversed  because 
no  appeal  lies  at  the  instance  of  appellee  in  such  cases. 

It  is  provided  in  the  charter  of  the  city  that  "appeals  and 
changes  of  venue  shall  be  allowed  and  may  be  taken  from 
police  justices  in  all  cases,  in  the  same  manner  as  before  other 
justices  of  the  peace."  Tuley's  Laws  and  Ordinances  of  Chi- 
cago, 512,  sees.  1  and  4.  Inasmuch  as  this  is  a  civil  proceed- 
ing in  form,  and  only  quasi  criminal  in  its  character,  we  are 
of  opinion  that  the  right  of  appeal  is  conferred  on  appellee 
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as  well  as  on  appellant.  See  Graubner  v.  Jacksonville,  50  111. 
87. 

No  objection  is  urged,  and  none  is  apparent,  to  the  reason- 
ableness of  the  ordinance  under  which  appellant  was  con- 
victed. It  is  contended,  however,  that  the  facts  admitted  in 
the  stipulation  do  not  constitute  a  violation  of  the  ordinance; 
that  liquor  selling  is  but  an  incident  to  the  business  of  appel- 
lant, and  that  if  this  conviction  shall  be-  sustained,  it  must 
follow  that  hotels,  drug  stores,  and  every  business  carried  on 
in  the  city,  in  which  liquor  selling  is  an  incident  to,  but  not 
the  main  business,  will  fall  within  the  restrictions  of  the  ordi- 
nance. We  do  not  perceive  that  this  result  must  necessarily 
follow.  That  it  may  follow  in  some  cases  is  probable,  but 
when  it  does,  it  must  be  because  those  who  own  or  control 
hotels,  drug  stores,  etc.,  shall  choose  to  conduct  their  entire 
business  in  their  saloons,  bar  rooms  or  tippling  houses. 
When,  however,  they  shall  keep  their  saloons,  bar  rooms  or 
tippling  houses  in  one  room,  and  conduct  their  other  business 
in  separate  rooms,  we  think  the  closing  of  this  branch  of  busi- 
ness at  midnight  can  be  effectually  done  without  interfering 
in  the  slightest  degree  with  their  other  business. 

We  have  no  question  but  the  court  below  decided  correctly 
in  holding  that  the  language  of  the  ordinance  extends  to  the 
room  in  which  the  saloon,  bar  room  or  tippling  house  is  kept, 
and  that  the  mere  drawing  of  a  curtain  across  the  portion  of 
the  room  thus  occupied  is  too  transparent  a  subterfuge  to 
answer  the  requirement  of  the  ordinance  that  the  saloon, 
tippling  house  or  bar  room  shall  be  closed.  To  our  minds 
it  is  clear  that  the  terms  used  apply  to  and  include  the  room 
in  which  the  business  is  carried  on.  The  object  of  the  ordi- 
nance is  manifestly  not  merely  to  stop  drinking  at  that  hour, 
but  also  to  compel  those  who  are  inclined  to  collect  and  tarry 
at  such  places,  to  then  depart. 

Such  ordinances  are  for  the  promotion  of  the  quiet  and  good 
order  of  the  city,  and  it  is  important  that  they  should  be  so 
construed  and   enforced   as  to  accomplish,  as  far  as  may  be 
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reasonably  practicable,  the  end  had  in  view  in  their  adoption. 

We  perceive   no   cause   for  disturbing  the  judgment  below, 

and  it  is  therefore  affirmed. 

Judgment  affirmed. 


The  William  Butcher  Steel  Works 

V. 

Frederick  M.  Atkinson. 

1.  Statute  of  frauds — contract  extending  oeyond  one  year.  A  verbal 
contract  to  enter  the  service  of  another  for  the  period  of  three  years,  is 
within  the  Statute  of  Frauds,  and  can  not  be  enforced. 

2.  Same — contract,  when  avoided  after  partial  performance,  does  not  con- 
trol as  to  the  compensation.  Where  the  plaintiff  was  employed  verbally  to 
enter  the  service  of  the  defendant  for  the  period  of  three  years,  and  was 
to  have  the  exclusive  agency  of  selling  goods  manufactured  by  the  defend- 
ant, in  certain  territory,  and  on  all  sales  was  to  receive  a  commission  of 
five  per  cent,  and  he  performed  services  under  the  contract  for  ten  months, 
when  he  was  discharged  without  cause,  and  the  defendant,  when  sued  for 
a  breach  of  the  contract,  pleaded  the  Statute  of  Frauds  in  avoidance  of 
the  contract,  it  was  held,  that  the  plaintiff  might,  under  the  quantum 
meruit  counts,  recover  what  the  services  performed  by  him  and  the 
expenses  incurred  by  him  were  reasonably  worth,  and  was  not  bound  by 
the  contract  as  to  his  compensation.  The  contract,  being  avoided  without 
his  fault,  no  longer  furnished  the  measure  of  his  recovery. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  W.  W.  Heaton,  Judge,  presiding. 

Messrs.  Howe  &  Russell,  for  the  appellant. 

Mr.  Israel  Holmes,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  appellee  against 
appellant,  in  the  Superior  Court  of  Cook  county. 

The  declaration  contained  two  special  counts  and  the  com- 
mon counts.    ' 
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It  is  averred  in  the  special  counts  that  appellee  entered 
into  the  service  of  appellant  for  a  term  of  three  years  from 
April.  1869,  and  was  to  have  the  exclusive  agency  for  the 
sale  of  its  goods  in  certain  territory  therein  named,  and  on 
all  sales  he  was  to  have  a  commission  of  five  per  cent;  that 
in  February,  1870,  appellant  discharged  appellee  without 
cause,  and  prevented  him  from  realizing  the  large  profits  he 
would  have  made,  and  avers  the  loss  of  these  profits  as  his 
damages. 

To  the  declaration  the  defendant  pleaded  the  general  issue 
and  the  Statute  of  Frauds. 

At  the  July  term,  1873,  a  trial  was  had  before  a  jury.  The 
issues  were  found  for  plaintiff,  and  his  damages  assessed  at 
$11,375.  A  motion  for  a  new  trial  was  made,  and  overruled 
on  plaintiff  remitting  $2375,  and  the  court  entered  judgment 
for  $9000. 

It  is  shown  by  the  record,  that  about  the  1st  of  April,  1869, 
appellee  made  a  verbal  contract  with  William  Butcher,  who 
was  president  of  and  acting  for  appellant,  that  appellee  should 
have  the  exclusive*  agency  of  the  William  Butcher  Steel 
Works,  with  headquarters  at  Chicago,  for  the  whole  territory 
west  of  a  line  drawn  through  Cleveland  north  and  south. 
Appellee  was  to  sell  their  manufactures,  which  were  princi- 
pally locomotive  steel  tires,  cast  steel  brakes,  cast  steel  car 
wheels,  manufactures  of  steel  supplies.  The  contract  was  to 
continue  for  three  years.  Appellee  was  to  receive  for  his 
services  a  commission  of  five  per  cent  upon  all  sales  made 
by  him  or  his  agents.  Appellee  or  his  agents  was  to  canvass 
the  territory  and  introduce  the  goods,  which  were  little  known 
in  the  West,  appellee  to  pay  his  own  expenses. 

Appellee  employed  one  Sebold,  a  competent  assistant,  who 
canvassed  and  traveled  principally  in  the  Southern  States, 
and  appellee  himself  spent  his  time  mostly  in  the  West.  The 
two  seemed  to  have  worked  faithfully,  and  at  the  end  of  ten 
months  appellee  had  sold  $22,000  of  appellant's  goods,  when, 
without  any  cause,   appellant   terminated  the  contract,  and 


1873.]      Wm.  Butcher  St rel  Works  v.  Atkinson*        423 

Opinion  of  the  Court. 

discharged  appellee  from  any  further  service.  When  this 
occurred  the  business  seems  to  have  been  in  a  prosperous 
condition,  and  daily  increasing. 

On  the  trial  of  the  cause  the  appellant,  having  pleaded  and 
relied  upon  the  Statute  of  Frauds  to  defeat  a  recovery  for  a 
breach  of  the  contract,  the  court,  against  the  objection  of 
appellant,  permitted  appellee,  under  the  common  counts,  to 
prove  the  value  of  his  services  and  that  of  his  agent,  and  the 
expenses  by  them  paid  out  during  the  ten  months  appellee 
was  working  for  and  in  the  service  of  appellant. 

Without  giving  a  detailed  statement  of  the  testimony,  it 
seems  to  be  sufficient  to  justify  even  a  larger  judgment  than 
was  rendered. 

Upon  the  evidence,  the  court,  for  appellee,  substantially 
instructed  the  jury  that  appellee  was  entitled  to  recover  the 
reasonable  worth  of  his  services,  including  expenses  in  the 
employment  of  an  agent,  and  his  own  expenses  prudently 
incurred  while  he  was  in  the  service  of  appellant,  and  refused 
defendant's  instructions  to  the  effect  that  the  contract  price 
determined  appellee's  compensation. 

The  question  for  determination  in  this  case,  then,  is,  can 
appellee  recover  the  true  value  of  his  services,  or  does  the 
contract  price  conclude  him  as  to  the  amount  of  recovery? 

The  contract  proven  in  this  case  was  clearly  within  the 
Statute  of  Frauds,  and  when  the  appellant  pleaded  and  relied 
upon  the  statute,  no  recovery  could  be  had  on  the  contract. 
Granjang  v.  Merkk,  22  111.  249. 

By  the  act  of  appellant  the  contract  became  and  was  void, 
yet  it  insists  that  this  void  contract  shall  control  appellee; 
that  the  contract  price  is  the  only  measure  of  the  value  of  his 
services;  that  the  contract  shall  be  void  for  the  protection  of 
appellant,  and  in  force  and  valid  for  the  destruction  of  appel- 
lee's cause  of  action. 

This  position  is  neither  equitable  nor  is  it  well  founded  in 
law.  The  cases  cited  in  our  own  court  by  the  attorneys  of 
appellant   do  .not  sustain   their  position.     The  first   case  to 
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which  we  are  referred  is  Folliott  v.  Hunt,  21  111.  654,  in  which 
the  court  say :  "  We  have  repeatedly  decided  that  where  work 
is  done  under  a  special  contract,  the  price  of  the  work  must 
be  governed  by  the  stipulations  of  the  contract,  although 
the  party  may  be  justified  in  abandoning  the  contract  and 
bringing  his  action  for  the  quantum  meruit  of  the  work.  If, 
under  the  circumstances,  the  plaintiff  has  suffered  damages 
by  the  breach  of  the  contract  over  and  above  the  price  of  the 
work  fixed  by  it,  he  must  recover  for  such  breach,  but  that  can 
not  influence  the  price  he  shall  recover  for  the  work  he  has 
done." 

In  this  case  cited,  the  contract  proven  was  conceded  to  be 
valid  and  binding  between  the  parties ;  it  was  not  a  contract 
rendered  void  by  the  Statute  of  Frauds.  The  statute  was 
not  relied  upon  as  a  defense.  In  such  a  case,  where  the  con- 
tract is  obligatory  on  each  party,  it  can  with  justice  and  pro- 
priety be  said  the  price  of  the  work  must  be  governed  by  the 
stipulations  of  the  contract,  and  leave  the  plaintiff  to  recover 
damages  in  addition,  for  a  breach  thereof. 

But  in  the  case  under  consideration,  no  recovery  can  be  had 
on  the  contract,  for  the  reason  that  it  is  void  ;  no  damages 
could  be  recovered  for  a  breach  of  the  contract,  for  the  same 
reason;  and  upon  the  same  principle,  the  contract  being  void, 
the  value  of  appellee's  services  can  not  be  concluded  by  its 
terms. 

This  position  seems  to  be  sustained  by  the  authorities.  In 
Brown  on  Statute  of  Frauds,  sec.  118,  it  is  said:  "One  who 
has  rendered  services  in  execution  of  a  verbal  contract  which, 
on  account  of  the  statute,  can  not  be  enforced  against  the  other 
party,  can  recover  the  value  of  the  services  upon  a  quantum 
meruit"     See  also  Shute  v.  Dorr,  5  Wendell,  204. 

The  cases  of  Ecans  v.  Chicago  and  JR.  I.  JR.  JR.  Co.,  Bing- 
ham v.  Hervley,  McClelland  v.  Snyder,  Springdale  Cemetery  v. 
Smith,  and  Homes  v.  Stummell,  cited  by  appellee,  where  the 
same  doctrine  is  held  as  in  Folliott  v.  Hunt,  are  all  cases  where 
the  contract  proven  was  valid  and   binding. 
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We  are,  however,  referred  to  Stvanzey  v.  Moore,  22  111.  65, 
as  authority  upon  this  case.  In  that  case,  the  defendant  did 
not  rely  upon  the  Statute  of  Frauds.  He  insisted  upon 
enforcing  the  contract  as  made,  and  hence  the  wide  distinction 
between  that  case  and  this.  It  was  there  held,  if  Moore  agreed 
to  work  for  one  year  for  $200,  and  before  the  expiration  of 
the  time  abandoned  the  service  of  Swanzey  without  cause,  he 
could  not  recover. 

The  case  of  King  v.  Brown,  2  Hill,  485,  also  cited  by  appel- 
lant, is  a  case  where  the  entire  amount  of  work  named  in  the 
contract  had  been  performed,  and  the  court  held  a  recovery 
could  not  be  had  beyond  the  contract  price. 

Appellee  was  willing  to  stand  by  the  contract  as  made,  and 
be  controlled  by  it  as  to  pay  for  his  services,  but,  at  the  same 
time,  he  insisted  on  damages  for  its  breach  by  appellant. 

In  order  to  defeat  this,  appellant  pleads  the  Statute  of 
Frauds,  which  declares  the  contract  void.  Appellee  then 
resorts  to  the  quantum  meruit,  and  insists  on  a  recovery  for 
the  value  of  the  services  rendered. 

The  contract  having  been  rendered  void  by  appellant,  we 
must  regard  it  void  for  all  purposes.  That,  then,  left  the  par- 
ties in  this  position:  appellant  had  secured  the  services  of 
appellee;  no  contract  was  in  existence  that  determined  the 
amount  that  should  be  paid  for  the  services  rendered.  The 
law  then  would  raise  the  implied  contract  that  appellee  should 
receive  what  the  evidence  would  show  his  services  reasonably 
worth  from  appellant. 

Appellee's  evidence  was  introduced  on  this  theory,  and  his 
instructions  to  the  jury  were  based  on  this  principle,  which 
we  think  was  correct. 

The  judgment  of  the  circuit  court  will  therefore  be  affirmed. 

Judgment  affirmed. 
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The  Calumet  and  Chicago  Canal  and  Dock  Co. 

V. 

Coknelia  "Russell. 

1.  Acknowledgment  op  deed — evidence  to  overcome  certificate  of.  The 
official  certificate  of  the  acknowledgment  of  a  deed  for  real  estate,  must 
prevail  over  the  unsupported  testimony  of  an  interested  party,  in  the 
absence  of  proof  of  fraud  or  collusion. 

2.  Where  the  records  showed  that  a  husband,  on  May  30,  1837,  con- 
veyed,  by  deed  of  that  date,  a  tract  of  land,  his  wife  joining  in  the  execu- 
tion thereof,  and  the  certificate  of  acknowledgment  thereof,  made  by  a 
justice  of  the  peace  of  the  county  where  the  grantors  resided,  showed 
that  the  grantors,  who  were  personally  known  to  him,  appeared  and 
acknowledged  the  same,  and  the  relinquishment  of  dower  by  the  wife, 
which  deed  was  duly  recorded  in  the  grantors'  county,  and  on  bill  by  the 
wife,  in  December,  1871,  for  dower  in  the  premises,  she  testified  that  she 
had  no  recollection  of  executing  and  acknowledging  the  deed,  and  was 
very  positive  she  never  did,  and  gave  as  a  reason  that,  for  some  time  before 
and  after  the  time  the  deed  purported  to  be  executed  and  acknowledged, 
she  was  absent  in  the  State  of  Virginia:  Held,  that  such  testimony, 
wholly  uncorroborated,  could  not  prevail  over  the  evidence  afforded  by 
the  officer's  certificate,  and  that  the  testimony,  to  overcome  such  certifi- 
cate, must,  after  such  a  lapse  £>f  time,  be  of  the  clearest  and  strongest  de- 
scription, and  so  convincing  as  to  leave  no  doubt  of  its  truth. 

3.  Same — substantial  compliance  with  the  statute  is  sufficient.  The  doc- 
trine of  this  court  is,  that  a  certificate  of  the  acknowledgment  of  a  deed 
need  not  be  in  literal  compliance  with  the  statute,  but  that  it  is  sufficient 
if  there  be  a  substantial  compliance. 

4.  Same — design  of  statute  as  to  married  women.  Prior  to  the  act  of 
1872,  relating  to  conveyances,  it  Avas  the  design  of  the  law  that  a  married 
woman  should  be  informed  of  her  true  position  and  the  real  nature  of 
her  interest  in  the  land  to  be  conveyed,  and  this  will  be  presumed  to  have 
been  done  by  the  officer,  from  his  certificate  that  he  fully  explained  to 
her  the  contents  of  the  deed.  Slight  departures  from  the  words  of  the 
statute  will  not  prejudice,  so  long  as  the  substance  is  preserved. 

5.  Same— form  held  good  as  to  wife.  The  certificate  of  the  acknowledg- 
ment of  a  deed  by  husband  and  wife  was  full  and  formal  in  every  respect, 
except  that  it  stated  that  "the  contents  and  meaning  of  said  husband  were 
fully  explained  and  made  known  to  her,"  instead  of  using  the  word 
"deed"  in  place  of  the  word  "husband:"  Held,  that  the  certificate  was 
a  substantial  compliance  with  the  statute  of  1833,  then  in  force,  and  was 
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sufficient  to  bar  the  wife's  dower  in  the  lands,  it  appearing  from  the  whole 
certificate  what  was  meant,  and  that  the  insertion  of  the  word  "husband" 
in  the  blank  was  a  mere  clerical  error. 

Appeal  from  the  Circuit  Court  of  Cook  county. 

This  was  a  petition  for  dower,  filed  by  Cornelia  Russell 
against  the  Calumet  and  Chicago  Canal  and  Dock  Company. 
The  facts  of  the  case  are  fully  stated  in  the  opinion. 

Mr.  Milton  T.  Peters,  for  the  appellant. 

Mr.  B.  S.  Morris,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court :   . 

Cornelia  Russell,  claiming  to  be  the  widow  of  John  B.  F. 
Russell,  deceased,  filed  in  the  circuit  court  of  Cook  county 
her  petition  for  dower  in  certain  lands  therein  described,  of 
which  she  alleged  her  husband  was  seized  in  fee  during  cov- 
erture, and  who  died  intestate  on  the  3d  day  of  January, 
1862;  that  appellants,  the  Calumet  and  Chicago  Canal  and 
Dock  Company,  claim  title  to  the  premises  in  fee,  and  that  she 
had  demanded  of  them  her  dower  in  the  same,  and  that  they 
were  the  only  party  in  interest  besides  herself.  A  demurrer  to 
the  petition  was  sustained.  The  petition  was  amended  at  the 
March  term,  1872,  to  which  the  defendants  filed  their  answer, 
denying  the  seizin  of  Russell  at  the  time  of  his  death,  and 
denying  her  right  to  dower.  The  answer  also  sets  up  the  act 
of  1839  in  bar  of  a  recovery  of  dower.  A  general  replication 
was  put  in  to  the  answer,  testimony  taken,  and  at  the  May 
term,  1873,  a  decree  passed  in  favor  of  the  petitioner,  as 
prayed.  The  court  also  decreed  petitioner  the  sum  of  three 
hundred  and  seventy-six  dollars  as  damages  for  the  delay  and 
refusal  of  defendants  to  assign  the  dower.  To  reverse  this 
decree  the  defendants  appeal. 

It  appears  the  land  in  which  dower  is  claimed  was  granted 
by  patent  from  the  United  States   to  H.  O.  Stone,  and  to  H. 


428  Canal  and  Dock  Co.  v.  Russell.        [Sept.  T. 

Opinion  of  the  Court. 

O.  Stone  and  A.  McGregor,  who,  by  deeds  duly  acknowledged 
and  recorded,  one  dated  May  30,  1836,  and  the  other  dated 
June  2,  1836,  conveyed  the  same  to  John  B.  F.  Russell. 

On  the  30th  May,  1837,  these  lands  were  conveyed  by  deed 
of  that  date  purporting  to  have  been  executed  by  John  B.  F. 
Russell  and  the  petitioner,  his  wife,  to  Josiah  S.  Breese,  for 
the  consideration  of  fourteen  hundred  dollars,  which  deed  was 
duly  recorded  June  3,  1837. 

The  deposition  of  the  petitioner  was  taken  in  the  cause  on 
the  1st  of  May,  1873,  in  which  she  testifies  that  her  husband 
died  on  the  3d  dav  of  January,  1861.  She  was  married  to 
Russell  in  1832,  and  lived  with  him  to  the  time  of  his  death, 
in  Chicago  the  most  of  the  time.  Since  his  death  she  has 
lived  part  of  the  time  in  New  York  and  part  of  the  time  in 
Chicago,  being  at  Chicago  every  year  or  two  from  a  third  to 
half  a  year.  She  states  she  had  the  two  deeds  to  her  husband 
for  these  premises,  which,  in  the  spring  of  1871,  she  placed  in 
the  hands  of  her  attorney,  a  Mr.  Ewing.  At  the  time  of  the 
fire  in  October,  1871,  they  were  in  the  hands  of  her  attorneys, 
Smith,  Upton  &  Williams,  who  state,  as  she  testifies,  that  they 
were  burned.  She  further  testifies  her  husband  sold  this 
land  to  J.  S.  Breese;  that  she  could  not  have  been  a  party  to 
this  deed,  as  she  was  not  in  Chicago  at  the  time;  thinks  the 
deed  was  for  all  the  land  previously  described;  thinks  it  was 
in  the  spring  of  1837,  as  well  as  she  can  recollect;  thinks  she 
never  joined  her  husband  in  executing  a  deed  for  these  lands. 
On  her  cross-examination,  she  says  she  thinks  she  has  seen 
the  deed  from  her  husband  to  J.  S.  Breese;  thinks  she  had 
it  with  the  papers  in  the  hands  of  Smith,  Upton  &  Williams, 
and  she  had  seen  a  memorandum  of  it  among  old  papers  as 
having  been  sold  to  J.  S.  .Breese.  Her  recollection  is,  that 
she  did  not  join  with  her  husband  in  the  execution  of  that 
deed  to  Breese;  she  has  no  recollection  of  it;  was  not  in  Chi- 
cago in  the  spring  of  1837,  at  the  time  of  its  execution;  she 
was  with  her  parents  in  Alexandria,  Va.,  who  lived  there,  and 
her  husband  was  in  Chicago. 
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It  appears  appellee's  deposition  was  retaken  on  the  8th  of 
May,  1873,  in  which  she  testified  that,  in  the  spring,  or  early 
in  the  summer,  of  1871,  she  examined  the  record  of  the 
acknowledgment  of  the  deed  from  her  husband  to  J.  S.  Breese. 
and  the  deed — it  was  written  in  a  pale  and  an  old  looking 
writing,  as  though  it  had  been  written  a  long  time;  the  cer- 
tificate to  that  deed  showed  at  the  first  glance  an  alteration, 
an  attempt  to  alter  it;  the  certificate  read,  the  contents  and 
meaning  of  said  "husband"  were  fully  explained  and  made 
known  to  her;  over  the  word  "husband"  was  written  "deed," 
with  bluish-black  ink,  and  in  an  entirely  different  handwriting 
from  that  of  the  deed ;  the  last  letter  of  the  word  "deed" 
written  above  the  word  "husband"  was  scratched,  as  though 
the  ink  from  the  pen  was  nearly  if  not  quite  exhausted ;  it 
appeared  to  have  been  done  recently,  certainly  within  a  year; 
it  was  in  one  of  the  books  of  record  in  the  recorder's  office 
of  Cook  county.  She  then  reiterates  the  statement  that,  in 
the  months  of  March,  April,  May  and  June,  she  was  in  Vir- 
ginia with  her  parents,  and  her  husband  in  Chicago. 

Her  solicitor  then  propounded  this  interrogatory,  without 
objection  from  the  other  side:  "State  whether  you  were  or 
not  positive  that  you  never  signed  or  acknowledged  the  orig- 
inal deed  of  John  B.  F.  Russell  to  Josiah  S.  Breese,  referred 
to  in  your  direct  examination  or  cross-examination?"  "I  am 
very  positive  that  I  never  signed  it.  I  believe  that  I  have 
never  seen  it."  She  further  testified  she  did  not  know  Wil- 
liam V.  Smith,  the  justice  of  the  peace  before  whom  the 
acknowledgment  purports  to  have  been  made. 

The  son  of  petitioner,  Cornelian  P.  Russell,  deposed,  that 
the  deed  from  Russell  to  Breese  was  not  among  the  deeds 
his  mother  had  deposited  with  Ewing,  and  which  he  received 
from  Ewing  and  delivered  to  his  mother. 

The  certificate  of  the  justice  of  the  peace  states  that  "John 
B.  F.  Russell  and  Cornelia,  his  wife,  personally  known,  etc., 
appeared  and  acknowledged  execution,  etc.;  the  said  Cornelia 
was  examined  separate  and  apart  from  her  said  husband,  and 
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the  contents  and  meaning  of  said  'husband'  were  fully  ex- 
plained and  made  known  to  her  by  me,  and  she  acknowledged 
that  she  executed  the  same  and  relinquished  her  dower  to  the 
premises  therein  described,  freely  and  voluntarily,  without 
fear  or  compulsion  of  her  said  husband."  This,  it  appears, 
was  taken  from  letter  press  copies  of  abstract  of  Shortall  & 
Hoard  by  Handy,  Simmons  &  Co.,  successors  to  Chase  Bros., 
Shortall  &  Hoard  and  Jones  &  Sellars,  on  the  9th  of  May, 
1873. 

These  are  all  the  facts  of  any  importance  in  the  cause,  in 
the  view  we  are  disposed  to  take  of  it.  The  testimony  of 
Mrs.  Campbell,  going  to  show  only  that  she  saw  the  petitioner 
in  Philadelphia  in  April,  1837,  and  Mrs.  Brown,  does  not 
show  the  petitioner  was  not  in  Chicago  on  the  30th  day  of 
May,  1837,  the  date  of  the  deed  to  J.  S.  Breese,  and  which 
it  is  claimed  she  duly  acknowledged. 

The  case  stands  alone  upon  the  unsupported  testimony  of 
appellee  of  physical  inability,  by  reason  of  her  absence  on  the 
30th  day  of  May,  1837,  in  which  absence  she  is  not  corrobo- 
rated by  any  witness,  to  execute  and  acknowledge  the  deed 
in  question.  The  question  is  thus  again  presented  to  this 
court,  shall  the  uncorroborated  testimony  of  a  grantor  be 
allowed  to  prevail  over  the  solemn  act  of  an  officer  appointed 
by  law  to  take  the  acknowledgment  of  deeds,  and  who  has 
certified,  under  the  solemn  sanctions  of  his  oath,  that  he  did 
take  the  acknowledgment? 

This  question  was  before  this  court  at  the  September  term, 
1872,  and  received  our  most  serious  consideration,  and  we 
then  said  we  had  no  hesitation  in  answering  the  question; 
that  the  certificate  must  prevail  over  the  unsupported  testi- 
mony of  an  interested  party,  otherwise  there  would  be  but 
slight  security  in  land  titles;  that  public  policy  demanded 
such  a  rule,  when  no  fraud  or  combination  isalleged  or  proved. 
The  magistrate,  in  taking  the  acknowledgment,  acts  judicially. 
A  duty  is  imposed  upon  him  by  the  law  of  ascertaining  the 
truth  of  the  matter  about  which  he  is  to  certify,     parties  act 
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on  the  faith  of  his  certificate,  and  in  the  absence  of  fraud  and 
collusion,  his  certificate  must  be  entitled  to  the  fullest  credit, 
only  to  be  overcome  by  the  strongest  and  most  unequivocal 
testimony.     Liekmon,  Exr.  v.  Harding,  65  111.  505. 

A  reference  is  made  in  the  opinion  to  Graham  v.  Anderson 
et  at.  42  111.  514,  where  it  was  held,  in  an  action  of  ejectment, 
that  parol  evidence  was  not  admissible  to  impeach  a  certifi- 
cate of  acknowledgment  to  a  deed.  The  certificate  of  the 
officer  as  to  the  acknowledgment  must  be  judged  solely  by 
what  appears  on  the  face  of  the  certificate,  and  if  that  is  in 
substantial  compliance  with  the  statute,  it  ought  not  to  be 
impeached  except  for  fraud  or  imposition. 

Deplorable  indeed  would  be  the  condition  of  land  titles  in 
this  State,  and  especially  in  the  city  of  Chicago,  where  land 
records  have  been  destroyed  by  fire,  and  original  deeds  also, 
if  a  party  to  one  of  such  deeds  could  be  permitted  to  allege 
its  non-execution  by  him,  against  the  certificate  of  the  judge 
taking  it,  who  may  be  dead,  and  his  testimony  unsupported 
by  any  other  evidence. 

Much  stress  was  placed  by  appellee's  counsel,  in  his  oral 
argument,  on  the  asserted  fact  Mrs.  Russell  was  not  in  Chi- 
cago at  the  date  of  the  deed  and  of  its  acknowledgment,  but 
there  is  only  her  own  unsupported  testimony  of  this  fact  of 
absence,  and  shall  that  prevail  over  the  solemn  official  act  of 
a  judicial  officer  that  she  was  personally  present  before  him? 
The  petitioner  was  then  sailing  upon  a  summer's  sea,  enjoy- 
ing the  present,  taking  no  thought  of  the  future,  and  accom- 
modating herself,  as  she  should  do,  to  the  business  and  wishes 
of  her  husband.  Doubtless  she  does  not  remember  one-half 
the  deeds  she  thus  executed  and  acknowledged,  and  now  that 
all  original  evidence  has  been  destroyed,  shall  she  be  permit- 
ted to  claim  an  interest  in  land  to  which  she  once  solemnly 
surrendered  all  claim?  Shall  her  statement,  that  she  was 
absent,  prevail  over  the  more  solemn  statement  of  a  judicial 
officer,  and  disinterested,  that  she  was  present  before  him; 
that  he  examined  her  separate  and  apart  from  her  husband, 
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and  the  contents  and  meaning  of  something  were  fully  ex- 
plained and  made  known  to  her  by  him;  that  she  acknowl- 
edged she  executed  the  same,  and  relinquished  her  dower  to 
the  premises  therein  described,  freely  and  voluntarily,  and 
without  fear  or  compulsion  of  her  said  husband? 

But  appellee  says  it  was  not  the  contents  and  meaning  of 
this  deed  which  was  explained  to  her  by  the  magistrate,  but 
"the  contents  and  meaning  of  my  husband."  She  insists  that 
the  contents  and  meaning  of  the  deed  were  not  explained  to 
her. 

This  certificate  must  be  regarded  in  a  common  sense  view; 
all  its  parts  must  be  taken  together,  and  a  meaning  given  to 
it  which  it  is  qualified  to  bear.  The  only  question  is,  taken  as 
a  whole,  is  it  in  substantial  compliance  with  the  statute?  It 
is  not  denied  the  certificate  is  completely  formal  in  every 
respect,  save  and  except  that,  instead  of  the  contents  and 
meaning  of  the  deed  being  explained  to  her,  the  meaning  and 
contents  of  her  husband  were  so  explained  to  her.  This  is 
arrant  nonsense,  but  it  does  not  necessarily  vitiate  and  render 
void  the  acknowledgment.  The  meaning  and  contents  of 
something  were  explained  to  the  wife  and  made  known  to  her, 
and  what  that  something  was,  is  apparent  from  other  portions 
of  the  certificate,  and  shows  how  the  blank  should  have  been 
filled.  Filling  it  with  the  word  "husband"  renders  the  sub- 
sequent portion  of  the  acknowledgment  senseless  and  unmean- 
ing. Placing  there  the  proper  word,  or  leaving  it  a  blank, 
the  vacancy  is  supplied  by  the  subsequent  tenor  of  the  certi- 
ficate. The  magistrate  certifies  she  acknowledged  that  she 
executed  the  same — what  same  ?  Why  the  paper  or  instru- 
ment brought  to  the  notice  of  the  magistrate,  the  execution 
of  which  the  parties  appeared  before  him  to  acknowledge. 
She  also  relinquished  her  dower  in  the  premises  therein 
described,  "freely  and  voluntarily,  and  without  the  fear  or 
compulsion  of  her  said  husband."  Described  in  what?  Was 
this  a  farce  being  enacted  before  this  officer?  No,  the  parties 
were   rational   beings,  of  business   habits,  selling  real  estate 
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every  day.  To  what  did  she  allude  when  she  "relinquished 
her  dower  to  the  premises  therein  described  ?"  Certainly  to 
nothing  else  but  the  deed,  the  execution  of  which  they  had 
come  before  the  officer  to  acknowledge.  Where  were  the 
premises  described,  and  what  did  she  mean  when  she  said 
"therein  described  ?"  Could  anything  else  be  meant  or  under- 
stood but  the  deed? 

These  all  make  certain  what  word  was  intended  to  be  put 
in  the  blank,  but  which,  by  the  carelessness  of  the  officer, 
was  not  inserted. 

The  doctrine  of  this  court  is,  that  a  certificate  of  acknowl- 
edgment need  not  be  in  literal  compliance  with  the  statute, 
but  is  sufficient  if  there  be  a  substantial  compliance.  It  is 
very  apparent  from  this  certificate  that  the  officer  performed 
every  act  essential  to  make  a  valid  acknowledgment  by  the 
wife.  There  can  be  no  doubt  it  was  a  deed  conveying  these 
lands,  signed  by  her,  the  contents  known  to  her,  its  execution 
her  free  and  voluntary  act,  done  without  the  fear  or  compul- 
sion of  her  husband,  and  to  which  lands  she  fully  and  freely 
relinquished  all  right  of  dower. 

But  suppose  the  statement  was  wholly  omitted  in  the  certi- 
ficate, that  the  contents  and  meaning  of  the  deed  were  fully 
explained  to  the  wife  by  the  magistrate,  whilst  her  voluntary 
relinquishment  of  dower  is  found  in  it,  should  that  vitiate  the 
acknowledgment?  It  is  true,  the  statute  then  in  force  required 
the  officer  taking  the  acknowledgment  of  a  married  woman  to 
"acquaint  such  woman  with  the  contents  of  the  deed  or  con- 
veyance." Rev.  1833,  p.  133.  If  those  words  be  omitted, 
would  it  not  be  the  duty  of  a  court  to  presume  the  magistrate 
did  his  duty#?  In  so  doing,  would  any  rule  of  law  be  vio- 
lated? 

In  the  State  of  Ohio,  the  act  of  1818  provided  that,  where 
a  husband  and  wife,  she  being  eighteen  years  of  age  or  up- 
wards, shall,  within  the  State,  execute  any  deed,  etc.,  for  the 
conveyance  of  her  right  of  dower  to  any  lands,  tenements,  etc., 
such  deed,  etc.,  shall  be  signed  and  sealed  by  the  husband  and 
28 — 68th  III. 
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wife,  and  the  signing  and  sealing  thereof  be  acknowledged  by 
them  in  the  presence  of  two  subscribing  witnesses,  who  shall 
attest  the  acknowledgment  of  such  signing  and  sealing,  and 
also  he  acknowledged  before  a  judge  of  the  Court  of  Common 
Pleas,  or  a  justice  of  the  peace;  and  the  judge  or  justice 
taking  such  acknowledgment  shall  examine  the  wife  separate 
and  apart  from  her  said  husband,  and  shall  read  or  otherwise 
make  known  to  her  the  contents  of  such  deed,  etc.,  and  if, 
upon  such  examination,  she  shall  declare  that  she  voluntarily 
and  of  her  own  free  will  and  accord,  without  any  fear  or  coer- 
cion of  her  husband,  did,  and  now  doth  acknowledge  the 
signing  and  sealing  thereof,  the  said  judge  or  justice  shall 
certify  the  same,  together  with  the  acknowledgment  of  the 
husband,  on  the  same  sheet  on  which  such  deed,  etc.,  shall  be 
printed  or  written,  subscribing  his  name  and  affixing  his  seal 
to  said  certificate. 

A  deed  executed  after  the  passage  of  that  act  was  acknowl- 
edged in  this  form:  "State  of  Ohio,  Hamilton  county,  &ftj 
Before  me,  the  undersigned,  a  justice  of  the  peace  within  and 
for  said  county,  personally  appeared  David  Brown  and  Catha- 
rine Brown,  his  wife,  who,  having  been  made  acquainted  with 
the  contents,  and  being  examined  separate  and  apart,  the  wife 
from  the  husband,  acknowledged  the  above  indenture  to  be 
their  voluntary  act  and  deed  for  the  uses  and  purposes  therein 
mentioned.     In  witness,"  etc. 

The  court  held,  the  acknowledgment,  though  not  in  the 
terms  of  the  statute,  was  in  substantial  conformity  therewith; 
that  the  magistrate  was  not  bound  to  use  the  same  language 
he  finds  in  the  statute.  His  certificate  must  contain  the  sub- 
stance of  everything  required  by  the  law.  No  substantial 
part  of  the  provision  can  be  dispensed  with.  It  must  appear 
expressly,  or  by  irresistible'  inference,  from  the  language  of 
the  certificate,  that  the  wife  was  acquainted  with  the  nature 
of  the  deed;  that  she  was  examined  apart  from  her  husband; 
that  she  acknowledged-  the    deed,  and   admitted  it  was   her 
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voluntary  act,  in  such  terras  as  necessarily  excluded  the  infer- 
ence of  fear  or  coercion. 

To  quiet  titles,  especially  those  of  long  standing,  and  for 
the  protection  of  honest  proprietors  who  have  fairly  acquired 
title,  courts  Avill  presume  many  things  in  favor  of  a  defective 
acknowledgment.  As  instances  of  the  extent  to  which  courts 
have  gone  for  such  purpose,  some  cases  will  be  cited. 

In  the  State  of  Maryland,  the  act  of  assembly  declared 
that"  the  persons  taking  the  acknowledgment  of  the  feme 
covert  shall  examine  her  privately,  out  of  the  hearing  of  her 
husband,  whether  she  do  make  her  acknowledgment  of  the 
same  willingly  and  freely,  and  without  being  induced  thereto 
by  fear  or  threats  of  ill  usage  by  her  husband  or  fear  of  his 
displeasure  ;  and  the  person  or  persons  so  examining  her 
shall,  in  a  note  or  certificate  of  the  said  caption  of  the  said 
acknowledgment,  certify  her  examination  and  acknowledg- 
ment." 

In  Robins'  lessee  v.  Bush,  1  Har.  &  McH.  50,  the  lessor 
of  the  plaintitT  claimed  title  through  the  heirs  of  Judith 
Stanley,  who  had  intermarried  with  Robert  Grundy,  and 
who  had  conveyed  by  deed  to  Megle,  the  acknowledgment  of 
which  was  in  this  form  : 

Memorandum. — That  upon  the  23d  day  of  February,  A.  D. 
1702,  before  us,  the  subscribers,  two  of  Her  Majesty's  jus- 
tices of  the  peace  for  Talbot  county,  came  the  within  written 
Robert  Grundy  and  Judith,  his  wife,  which  said  Judith,  being 
by  us  first  examined  as  the  law  requires,  they  both  acknow- 
ledged the  within  written  deed  and  the  premises  therein 
contained,  unto^  the  within  written  Robert  Megle,  his  heirs 
and  assigns  forever,  as  that  which  he  hath  of  the  gift  of 
the  said  Robert  and  Judith,  his  wife,  etc. 

R.    GoLDSBOROUGH, 

M.  T.  Ward. 

R.  Megle  and  wife  conveyed  the  land  by  deed,  acknowl- 
edged in  the  same  way,  to  Robert  Grundy,  and  he  devised  the 
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same  to  James  Lloyd  and  wife,  under  whom  the  defendant 
claimed.  The  premises  were  the  estate  of  Judith,  wife  of 
Grundy,  and  to  get  the  estate  in  him  the  conveyance  was 
made  to  Megle  and  from  Megle  to  Grundy,  the  plaintiffs 
claiming  in  right  of  Judith. 

The  provincial  court  held  the  acknowledgment  was  not 
according  to  law,  but  the  court  of  appeals  reversed  the  judg- 
ment. 

The  case  of  Webster's  lessee  v.  Hall,  2  ib.  19,  is  to  the  same 
effect.  The  statute  then  in  force  required  that  the  person 
taking  the  acknowledgment  should  examine  the  wife  pri- 
vately, out  of  the  hearing  of  her  husband.  The  statute  also 
required  that  the  person  or  persons  so  examining  her  shall, 
in  a  note  or  certificate  of  the  taking  of  the  said  acknowl- 
ment,  certify  her  examination  and  acknowledgment  there- 
upon. All  these  were  omitted  from  the  acknowledgment, 
yet  the  same  was  held  valid. 

In  Pennsylvania,  the  court,  in  passing  upon  the  validity 
of  an  acknowledgment  of  a  deed  executed  in  Maryland, 
whose  statute  directed  that  the  person  taking  the  acknowl- 
edgment "shall  read  to  the  wife  or  otherwise  make  known  to 
her  the  full  contents  of  the  deed/'  held  an  acknowledgment 
good  in  which  these  words  were  omitted.  The  court  say  no 
particular  form  is  necessary.  The  words  of  the  act  need  not 
be  used,  if  its  directions  are  substantially  complied  with. 
The  court  would  be  departing  from  the  line  of  its  duty,  if  it 
were  studious  to  avoid  conveyances  by  objections  founded 
merely  upon  form.  Lessee  of  Melntyre  v.  Ward,  5  Binney, 
296.  To  the  same  effect  is  Shaller  v.  Brand,  6  ib.  435,  where 
the  court  said  a  substantial  compliance  was  sufficient ;  other- 
wise the  peace  of  the  country  would  be  seriously  affected,  as 
certificates  of  acknowledgments  of  deeds  have  generally 
been  by  persons  who  were  either  ignorant  of  or  disregarded 
the  words  of  the  act  of  assembly. 

In  New  Jersey,  whose  statute  is  substantially  the  same  as 
ours,  in  Dean  v.  Gieger,  4  Halstead,   225,  the  same   ruling 


1873.]  Canal  and  Dock  Co.  v.  Russell.  437 

Opinion  of  the  Court. 

was  had.  So  in  Rhode  Island,  Churchill  v.  Monroe,  1  Rh.  I. 
209.  So  in  New  York,  Dennis  v.  Tarpenny,  20  Barb.  371, 
and  many  other  cases.  So  in  Virginia,  in  Tod  v.  Baylor,  4 
Leigh,  498,  where  the  certificate  stated  that  the  wife  made 
her  acknowledgment  freely  and  voluntarily,  and  that  she 
was  willing  the  conveyance  should  be  recorded,  but  did  not 
show  a  declaration  by  her  that  she  had  willingly  signed 
and  sealed  it,  or  that  it  was  shown  and  explained  to  her  by 
the  commissioner,  it  was  held,  that  if  she  in  fact  signed  the 
deed,  such  certificate  was  substantially  a  compliance  with  the 
statute,  but  if  she  had  not  signed  it,  the  acknowledgment  so 
certified  was  invalid.  In  this  case  the  wife  had  not  signed 
the  deed,  nor  did  it  so  purport. 

So  in  Kentucky,  in  Vantz  v.  Bailey,  3  Dana,  111,  where, 
upon  the  conveyance,  the  clerk  certified  the  acknowledgment 
of  both  husband  and  wife,  and  that  having  examined  the 
wife  "separate  and  apart  from  her  said  husband,  she  declared 
that  she  relinquished  her  right  of  inheritance  to  the  land 
contained  in  this  deed,  of  her  own  free  will  and  accord,  with- 
out the  threats  or  persuasion  of  her  husband,  and  wishes  not 
to  be  retracted."  Here  was  no  statement  that  the  acknowl- 
edgment of  the  wife  was  made  apart  from  her  husband,  nor 
that  she  acknowledged  the  signing  and  sealing,  nor  that  the 
deed  was  shown  and  explained  to  her  on  privy  examination; 
but  the  court  held  that,  although  the  certificate  did  not  show 
a  literal  compliance  with  the  statute,  it  did  exhibit  the  sub- 
stance of  every  fact  required  to  be  certified  and  recorded. 
The  court  said  it  was  not  indispensable  that  the  certificate 
should  state  the  exact  process  of  examination  in  verbal 
detail. 

In  Gregory  v.  Ford,  5  B.  Mon.  471,  where  the  deed  of  a 
feme  covert  was  pronounced  valid,  although  the  certificate 
failed  to  show  that  it  was  explained  to  her  on  her  privy 
examination,  the  court  said  "we  are  disposed  to  construe 
the  statutes  and    the   certificates  liberally,  with   a  view  of 
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Sustaining  rather  than  of  destroying  titles  derived  from  femes 
covert." 

In  Missouri,  where  the  statute  is  similar  to  that  of  this 
State,  it  was  held,  in  Chauvin  v.  Wagner,  18  Mo.  531,  that 
the  acknowledgment  by  a  married  woman  is  not  vitiated  by 
the  omission  to  state  that  the  contents  of  the  deed  were 
explained  to  her,  if  it  shows  that  she  had  actual  knowledge 
of  the  contents,  but  if  the  certificate  omits  to  state  that  she 
"relinquished  her  dower,"  it  will  be  fatally  defective,  even 
though  it  states  she  executed  the  deed  freely.  Thomas  v. 
Meir,  ib.  573. 

These  references  show  that  the  certificate  of  acknowledg- 
ment must  comply  in  substance  with  the  requirements  of  the 
statute. 

In  this  State  the  certificate  and  acknowledgment  have  been 
regarded  as  essential  parts  in  the  execution  of  deeds,  but  a 
substantial  compliance  with  the  statute  has  been  considered 
sufficient.     Hughes  v.  Lane,  11   111.  123. 

The  testimony  does  not  satisfy  us  the  petitioner  did  not 
execute  this  deed,  and  acknowledge  its  execution  before  the 
proper  officer.  To  destroy  the  effect  of  a  deed  of  such  long 
standing,  and  which,  soon  after  its  execution,  was  placed  on 
the  records  of  the  county,  and  has  there  remained  unchal- 
lenged for  near  thirty-five  years,  the  testimony  must  be  of 
the  clearest  and  strongest  description — so  clear,  strong  and 
convincing,  as  to  present  no  loop-hole  of  escape  from  its 
power. 

Reference  is  made,  by  appellee,  to  several  cases  decided  by 
this  court,  which,  it  is  contended,  control  this  case,  and  from 
which  it  can  not  be  distinguished. 

The  first  case  cited  is  Mariner  v.  Saunders,  5  Gilm.  113, 
which  is  to  the  point,  that  the  certificate  of  acknowledgment 
of  a  deed  from  a  feme  covert,  conveying  her  own  lands,  is  as 
much  an  essential  part  of  the  execution  of  the  deed  as  her  seal 
or  signature,  and  without  it  the  law  presumes  the  deed  was 
obtained  by  fraud  or    coercion.     This  can  have  no  particular 
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bearins;  on  this  case,  as  the  lands  conveyed  bv  the  deed  in 
question  were  not  the  lands  of  a  feme  covert. 

The  case  of  Hughes  v.  Lane,  11  111.  123,  is  of  the  same 
character,  and  so  is  the  case  of  Mason  v.  Brock,  12  ib.  273. 
Owen  v.  Robbins,  19  ib.  545,  was  a  case  not  turning  upon 
this  point,  but  decided  upon  the  fact  that  the  appellant  had 
no  dowable  interest  in  the  land.  It  was  said,  arguendo,  that 
the  absence  of  the  words,  that  "she  was  made  acquainted 
with  the  contents  of  the  deed  and  relinquished  her  dower." 
was  not  a  compliance  with  tlve  statute.  Garrett  v.  Moss,  22 
ib.  363,  was  decided  on  a  defective  acknowledgment  by  a 
wife  conveying  her  own  property.  The  court  say,  to  pass  the 
title  to  a  married  woman's  land,  and  which  can  not  be 
omitted,  the  certificate  of  acknowledgment  must  state  that 
the  officer  acquainted  her  with  and  explained  to  her  the  con- 
tents of  the  deed;  that  he  examined  her  separate  and  apart 
from  her  husband  ;  that  she  acknowledged  that  she  executed 
it  voluntarily  and  freely,  and  without  the  compulsion  of  her 
husband.  Each  of  these  are  essential  prerequisites,  and  until 
they  are  performed  the  deed,  as  to  a  feme  covert,  is  inoper- 
ative and  void.  Gove  v.  Cather,  23  ib.  634,  was  a  proceeding 
to  recover  dower.  The  defense  was,  the  claimant  had  relin- 
quished her  dower  by  deed,  duly  acknowledged.  It  was 
objected  that  the  acknowledgment  was  defective,  among  other 
things,  in  this,  that  it  did  not  state  the  wife  was  known  to 
the  officer  to  be  the  person  who  signed  the  deed,  and  the 
objection  was  sustained. 

Tully  v.  Davis,  30  ib.  103,  was  an  action  of  ejectment,  and 
in  the  deraignmeiit  of  title  a  deed  from  Trabue  to  Andrews 
was  introduced.  It  was  objected  that  the  certificate  did  not 
state  the  grantor  was  known  to  the  justice  to  be  the  person 
executing  the  deed.  The  deed  was  rejected,  and  on  appeal  to 
this  court  the  ruling  was  approved,  this  court  holding  it*  it 
were  impossible  to  fill  this  blank  with  any  other  word  or  set 
of  words,  and  make  sense,  except  the  word  "known,"  we 
should  not  be  authorized  so  to  till  it,  for  then  we  should  do 
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what  the  law  has  required  the  certifying  officer  to  do.  But 
it  is  in  fact  as  easy  to  fill  the  blank,  so  as  to  make  the  certifi- 
cate and  acknowledgment  void,  as  to  so  fill  it  as  to  make 
them  good.  Who  shall  say  that  if  the  officer  had  filled  the 
blank  with  a  statement  of  the  truth,  he  would  not  have 
inserted  words  negativing  the  fact  that  he  had  a  personal 
knowledge  of  the  identity  of  the  grantor? 

Russell  v.  Ramsey  et  al.  35  ib.  362,  was  a  proceeding  by  the 
same  party  now  before  us,  for  dower.  The  acknowledgment 
was  held  to  be  defective,  because  it  did  not  appear  by  it  that 
she  relinquished  her  right  of  dower  in  the  premises,  though 
she  had  executed  and  acknowledged  the  deed. 

Ennor  v.  Thompson,  46  ib.  214,  was  a  bill  in  chancers7  to 
establish  a  homestead  right,  it  being  claimed  it  had  not  been 
relinquished  by  the  execution  of  the  deed  of  trust,  there 
being  no  release  of  the  homestead  therein,  nor  any  acknowl- 
edgment thereof.  It  was  attempted  to  be  pros-ed  by  parol 
what  the  wife  did  acknowledge  when  she  appeared  before 
the  justice  of  the  peace,  outside  of  the  certificate  attached  to 
the  deed,  and  it  was  held  such  testimony  could  not  be  heard; 
that  the  acknosvledgment  by  the  officer  must  speak  for  itself. 

These  are  all  the  cases  to  svhich  our  attention  has  been 
called,  decided  by  this  court,  on  the  sufficiency  of  an 
acknowledgment,  and  we  have  no  disposition  to  dissent  from 
anv  conclusion  reached  in  either  of  them,  though,  were  the 
question  before  us  nosv  for  the  first  time,  we  might  be  dis- 
posed to  put  a  more  liberal  construction  upon  the  official  acts 
of  ignorant  magistrates  in  such  cases. 

But  we  do  not  think  there  is  any  close  resemblance  betssreen 
this  case  and  those  cited.  In  Stuart  et  al.  v.  Dutton  et  al.  39 
111.  91,  this  subject  being  then  before  the  court,  it  was  said, 
''the  great  object  the  legislature  seems  to  have  had  in  view  in 
prescribing  the  mode  by  which  a  married  woman  may  be 
divested  of  her  interest  in  land,  seems  to  be  that  she  should 
not  be  imposed  upon  or  coerced  by  her  husband;  and,  to  pro- 
tect her  from  imposition  and  coercion,  the  officer  shall  examine 
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her  separate  and  apart  from  her  husband  ;  that  he  shall  ex- 
plain to  her  the  nature  of  the  act  she  is  about  to  consummate, 
and  this,  by  explaining  to  her  the  contents  of  the  deed  she  has 
executed,  and  if  it  is  her  own  estate  she  is  conveying,  that 
she  may  retract,  if  she  desires  to  do  so,  for  any  cause  then 
operating  upon  her.  It  is  the  design  of  the  law  she  should 
be  informed  of  her  true  position,  and  of  the  real  nature  of  her 
interest  in  the  land,  and  this  is  presumed  to  be  done  by  the 
officer,  by  his  certificate  that  he  fully  explained  to  her  the 
contents  of  the  deed.  When  all  these  appear  from  the  cer- 
tificate, slight  departures  from  the  words  of  the  law  will  not 
prejudice.  So  long  as  the  substance  is  preserved  mere  tech- 
nical objections  will  not  be  favored." 

But  it  is  said,  all  these  do  not  appear  by  the  certificate;  that 
it  is  not  stated  therein  the  contents  of  the  deed  were  ex- 
plained to  her,  but,  in  the  eye  of  sense  and  reason,  it  does 
so  appear,  taking  the  certificate  as  a  whole  and  considering 
all  its  parts.  To  insert  the  word  "deed"  or  "instrument  of 
writing,"  for  the  word  "husband,"  and  thereby  give  sense  and 
point  to  that  which  is  meaningless,  would  be  going  no  farther 
than  this  court  went  in  Hart  v.  McCartney,  18  ib.  129;  where 
the  word  "deed"  was  substituted  for  the  words  "power  of 
attorney,"  in  an  acknowledgment  made  with  that  word 
inserted  by  the  court,  the  acknowledgment  was   held   good. 

The  error  in  this  certificate  of  acknowledgment  is,  mani- 
festly, a  clerical  error,  and  in  disposing  of  important  rights, 
courts  will  correct  them,  or  at  least  disregard  them.  Stow 
v.  Steel,  45  ib.  328. 

This  case,  we  think,  shows,  to  the  satisfaction  of  the  most 
inexperienced,  on  taking  the  entire  certificate  into  consider- 
ation, that  the  contents  of  the  deed  were  made  known  to 
her.  No  other  sensible  interpretation  can  be  given  to  the 
certificate.  It  brings  conviction  to  every  mind  that  she 
knew  the  land  was  conveyed  to  J.  S.  Breese,  and  that  is  the 
essential  part  of  the  deed  ;  and  that  this  fact  was  communi- 
cated to  her  by  the  justice,  we   may    fairly  presume,  though 
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that  could  not  be  very  material  if  she  had  knowledge  of  its 
execution,  which  the  certificate  shows  she  had,  and  to  which 
she  relinquished  her  dower. 

It  is  not  at  all  probable,  appellee,  then  basking  in  the 
sunshine  of  her  prosperity,  enjoying  the  affection  and  confi- 
dence of  her  husband,  he  supplying,  most  liberally,  all  her 
wants,  ever  refused  to  sign  a  deed  at  her  husband's  request, 
and  that  she  has  signed  many  hundreds  of  which  she  can 
have  no  recollection,  is  equally  probable.  In  the  lapse  of 
more  than  thirty-four  years,  it  would  be  remarkable  if  she 
could  remembe>r  them. 

In  her  first  examination,  appellee  was  content  to  sav  she 
thought  so  and  so ;  she  had  no  recollection,  etc.;  but  when 
advised,  as  she  must  have  been,  that  no  court  would  give  her 
a  decree  on  mere  suppositions  and  guesses,  she  takes  courage, 
at  a  future  day  of  examination,  to  testify  positively  she 
never  executed  this  deed — the  transaction  then  more  than 
thirty-four  years  old,  and  she  the  wife  of  a  heavy  operator  in 
real  estate,  buying  and  selling  and  conveying  so  repeatedlv 
that  it  would  be  impossible,  even  for  him,  were  he  alive,  to 
testify  to  the  fact,  in  the  absence  of  the  deed  itself.  Unfor- 
tunately, the  deed  is  not  produced  to  confront  the  appellee. 
The  decision  of  this  case  is  vital  to  the  owners  of  property 
in  Chicago  and  elsewhere  in  this  State.  If  appellee  should 
succeed  on  her  unsupported  testimony,  how  many  titles  in 
that  city  will  be  disturbed  no  one  can  conjecture.  Ruin  to 
hundreds  would  follow  in  its  train,  and  no  where,  throughout 
the  whole  length  and  breadth  of  this  growing  State,  would 
titles  be  secure. 

May  it  not  be  supposed,  the  petitioner  is  mistaken  when 
she  says  she  never  signed  this  deed.  She  stated  in  her 
petition,  her  husband  died  on  the  3d  day  of  January,  1862. 
In  her  testimony  she  states  he  died  on  the  3d  of  January, 
1861.  In  her  testimony  first  taken,  she  states,  in  her  re- 
direct examination,  as  follows  :  "I  think  I  have  seen  the 
deed  from  my  husband  to  J.  S.  Ereese  ;  I  think  I  had  it  with 
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the  papers  in  the  hands  of  Smith,  Upton  and  Williams,  and 
I  have  seen  a  memorandum  of  it  among  old  papers  as  having 
been  sold  to  J.  S.  Breese." 

When  her  deposition  was  retaken,  she  testified  :  "I  am 
verv  positive  I  never  signed  the  deed  from  John  B.  F.  Rus- 
sell to  Josiah   S.  Breese;  I  believe   I   have   never   seen    it." 

If  she  is  so  much  mistaken  in  these  matters,  is  it  not 
probable  she  is  mistaken  in  supposing  she  never  signed  this 
deed.  That  she  did  sign  it  and  acknowledge  it,  is  as  well 
established  as  anv  like  facts  can  be  established.  Should 
appellee  succeed  in  this  effort  on  such  testimony  as  appears  in 
this  record,  the  security  of  titles  will  receive  a  shock  from 
which  it  can  not  recover. 

We  make  no  comments  on  the  attempt  to  alter  the  record 
of  this  deed.  It  is  entitled  to  no  consideration  in  this  case, 
and  shows  only  a  wicked  attempt,  and  in  a  very  bungling 
manner,  to  commit  a  felony.  The  attempt  does  not  affect  the 
original  deed.  That  speaks  for  itself,  and  the  certificate  of 
acknowledgment  found  upon  it  proclaims,  in  the  most  unmis- 
takable terms,  that  there  has  been  a  substantial  compliance 
with  all  the  requirements  of  the  statute.  Whilst  the  require- 
ments of  every  law  must  be  substantially  observed,  this,  in 
regard  to  acknowledgments  of  conveyances  by  femes  covert, 
has  long  been  considered  by  the  profession  and  the  general 
public  as  inconvenient  and  absurd,  and  so  disgusted  with  it 
had  the  public  become,  that  by  an  act,  in  force  July  1,  1872, 
the  people,  acting  by  their  representatives  in  the  General 
Assembly,  annulled  the  obnoxious  and  cumbersome  and 
unnecessary  requirements  of  former  statutes,  and  provided  a 
form  so  simple  that  the  most  ignorant  can  not  err  in  apply- 
ing it.  This,  together  with  kindred  acts  of  that  General 
Assembly,  simplifying  conveyances,  entitles  that  body  to  the 
thanks  of  those  they  represented. 

It  is  unnecessary  to  consider  this  case  in  any  other  aspect 
in  which  it  has  been  presented,  as  we  are  well  satisfied  the 
deed  in  question  was  duly  signed  and  acknowledged   by  the 
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petitioner,  by  which  she  relinquished  the  dower  now  claimed. 
Justice  must  not  be  strangled  in  a  net  of  forms. 
.^The  decree  of  the  circuit  court   is  reversed,  and  the  bill 
dismissed. 

Decree  reversed. 


Fkank  Schwuchow 

V. 

The  City  of  Chicago. 

1.  Intoxicating-  liquors — "power  to  license,  regulate,  restrain  or  sup- 
press— construed.  Where  the  legislature  confers  the  power  to  suppress 
groceries  where  liquor  is  sold,  or  to  regulate,  license  and  restrain  the 
same,  it  is  a  matter  purely  discretionary  whether  or  not  the  city  will 
wholly  prohibit  its  sale,  or  license  and  regulate  the  traffic. 

2.  Same — right  to  forfeit  license.  Where  power  is  conferred  on  a  city 
to  prohibit  entirely  the  sale  of  intoxicating  liquors,  or  to  regulate  and 
license  the  same,  at  discretion,  the  city  may  grant  the  privilege  of  selling 
such  liquors  on  such  terms  and  conditions  as  it  may  see  fit  to  impose,  and 
has  ample  power  to  impose,  as  a  condition,  that  a  license  granted  shall  he 
subject  to  revocation  on  the  violation  of  any  of  the  ordinances  regulating 
the  traffic. 

3.  Same — power  to  impose  other  restrictions  and  conditions.  In  such  a 
case,  where  absolute  control  over  the  whole  subject  of  granting  licenses 
is  conferred,  the  city  may  impose  any  other  conditions  calculated  to  pro- 
tect the  community,  preserve  order  and  suppress  vice,  such  as  the  closing 
of  the  grocery  on  election  days,  holidays  or  Sundays,  or  the  closing  of  the 
same  at  a  particular  hour  each  evening,  etc.,  and  for  a  violation  of  any  of 
these  conditions  provide  for  a  forfeiture  of  the  license.  Such  power  grows 
out  of  the  fact,  that  it  is  discretionary  to  prohibit  the  sale,  or  license  it  on 
such  terms  as  the  city  may  choose. 

4.  License — assent  to  conditions  by  accepting.  Where  a  party  applies 
for  and  accepts  a  license  under  an  ordinance  imposing  conditions  and 
restrictions,  and  the  license  itself  contains  a  condition  that  it  may  be 
revoked  at  the  discretion  of  ther  mayor,  he  thereby  assents  to  the  terms 
and  conditions  imposed,  both  in  the  license  and  the  ordinance  under 
which  it  is  issued. 

5.  Ordinance — distinction  between  restraints  on  liquor  traffic,  and  in 
restraint  of  trade.  Restraints  upon  the  traffic  in  spirituous  liquors  are 
not  like  such  as  restrict  the  ordinary  avocations  of  life  which  advance 
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human  happiness,  or  trade  and  commerce  that  neither  produces  immo- 
rality, suffering  nor  want.  This  business  is,  on  principle,  within  the  police 
power  of  the  State,  and  restrictions  which  may  rightfully  be  imposed  on 
it  might  be  obnoxious  as  an  illegal  restraint  of  trade,  when  applied  to 
other  pursuits. 

6.  Remedy — city  not  confined  to  suits  for  penalties  or  to  suit  on  bond  of 
licensed  grocery  keeper.  The  power  to  enforce  the  observance  of  all  rules, 
ordinances,  by-laws,  and  police  and  other  regulations  of  a  city  by  penal- 
ties not  exceeding  $100  for  any  offense  against  the  same,  does  not  neces- 
sarily confine  the  city  to  that  mode,  nor  to  a  suit  upon  the  bond  of  a 
grocery  keeper  for  violations  by  him,  but  the  city,  in  the  exercise  of  the 
police  powers  conferred,  may  provide  for  the  revocation  of  his  license. 

7.  Police  regulations  —  embraces  control  over  liquor  traffic.  The 
control  of  the  liquor  traffic  being  a  police  regulation,  no  one  can  acquire 
such  a  vested  right  in  it  by  a  license  as  that  it  may  not  be  resumed  when 
the  interests  of  society  require  it. 

Appeal  from  the  Criminal  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

Messrs.  Nissen  &  Barnum,  for  the  appellant. 

Mr.  I.  N.  Stiles,  and  Mr.  John  Lewis,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  was  a  suit,  brought  by  the  city,  before  a  police  magis- 
trate, against  appellant,  to  recover  a  penalty  for  selling  liquor 
without  a  license.  The  city  recovered,  and  a  fine  of  $100 
was  imposed  ;  the  cause  was  removed  to  the  criminal  court 
of  Cook  county,  by  appeal ;  a  trial  was  had  in  that  court,  a 
jury  being  waived,  which  resulted  as  it  had  before  the  police 
magistrate,  and  from  which  this  appeal  is  prosecuted. 

The  facts  are  not  disputed,  and  are,  in  substance :  That  in 
July,  1872,  appellant  paid  $52  to  the  city,  and  obtained  a 
license  to  keep  a  grocery  or  saloon,  and  to  sell  intoxicating 
liquors,  until  the  first  of  July,  1873;  on  the  fourth  of  June, 
1873,  the  mayor  revoked  the  license,  for  the  reason  that  ap- 
pellant had  been  convicted  of  keeping  open  his  grocery  or 
saloon  on  Sunday,  in  violation  of  an  ordinance  of  the  city  ; 
after  the  revocation  he  kept  open  his  grocery  or  saloon,  and 
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sold  liquor  as  usual  during  the  balance  of  the  month  of  June, 
1873. 

Tt  further  appears,  from  the  license  itself,  and  the  city  ordi- 
nances, that  the  power  was  reserved  to  the  mayor  to  revoke 
the  license.  The  license  contained  this  clause  :  "To  be  sub- 
ject to  such  ordinances  of  the  said  city  of  Chicago,  now  or 
hereafter  in  force,  and  the  laws  of  said  State  in  regard  to  the 
sale  of  wines  and  liquors,  and  to  revocation  at  the  will  of  the 
mayor;  and  the  premises  shall  not  be  open  from  12  o'clock  on 
Saturday  night  until  12  o'clock  Sunday  night,  or  on  any  days 
of  election.  (No  billiard  table  or  tables  shall  be  kept  on  or 
about  the  premises  without  a  license  therefor  from  the  city  of 
Chicago,  whether  in  actual  use  or  not.)  No  vagrant,  no 
keeper  of  house  of  ill  fame,  no  prostitute,  no  drunken  or  dis- 
orderly person,  shall  be  allowed  in  or  about  the  premises." 
And  after  reciting  various  other  prohibitions,  it  declares  that, 
"nevertheless,  this  license,  with  all  the  rights  under  it,  is 
subject  to  revocation,  at  the  discretion  of  the  mayor,  and  this 
license,  with  all  the  rights  under  it,  shall  terminate  absolutely 
upon  the  notice  of  said  revocation  being  left  at  the  bar,  and 
the  person  to  whom  it  is  issued  shall  stand  in  the  same  posi- 
tion as  if  he  had  not  taken  out  any  license/' 

The  city  ordinance  contains  this  provision  :  "Any  license 
so  granted  may  be  revoked,  upon  written  notice  by  the  mayor, 
whenever  it  shall  appear,  to  his  satisfaction,  that  the  party 
licensed  shall  have  violated  any  provision  of  any  ordinance 
of  the  common  council  relating  to  spirituous  liquors,  or  any 
condition  of  the  bond  aforesaid." 

The  ordinances  in  force  at  the  time  the  license  was  granted, 
contained  this  provision  :  "If  any  person  shall  keep  open  any 
tippling  house  on  the  Sabbath  day  or  night,  or  shall  keep 
open  any  bar  or  place  where  intoxicating  drinks  are  or  may 
be  kept,  or  shall  sell  or  retail  any  intoxicating  drinks  on  the 
Sabbath  day  or  night,  *  *  *  every  such  person,  upon 
conviction,  shall  be  fined  in  a  sum  not  less  than  $10  nor  more 
than  $100." 
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The  charter  under  which  these  ordinances  were  adopted, 
contains  these  provisions,  giving  power  to  the  city  :  "To  regu- 
late the  selling  or  giving  away  of  any  ardent  spirits  by  any 
shop-keeper,  trader  or  grocer,  to  be  drunk  in  any  shop,  store 
or  grocery,  out-house,  yard,  garden,  or  other  place  within  the 
city  ;  to  license,  regulate  and  restrain  tavern  keepers,  grocers 
and  keepers  of  ordinaries  and  victualing  establishments,  or 
other  houses  or  places  for  the  selling  or  giving  away  wines 
and  other  liquors,  whether  ardent,  vinous  or  fermented;  to 
suppress  and  restrain  disorderly  houses  and  groceries,  and 
houses  of  ill-fame,  and  to  authorize  the  destruction  and  demo- 
lition of  all  instruments  or  devices  used  for  the  purpose  of 
gaming." 

Here  are  powers  conferred  upon  the  city  which  would  seem 
to  be  ample  to  justify  the  action  taken  in  this  case.  The 
power  is  given  to  regulate  the  selling  or  giving  away  any 
ardent  spirits;  to  license,  regulate  and  restrain  tavern  keep- 
ers, grocers,  and  keepers  of  ordinaries  and  victualing  houses, 
or  other  places  for  selling  or  giving  away  such  liquors,  etc.  ; 
and  to  suppress  and  restrain  disorderly  houses  and  groceries, 
and  houses  of  ill  fame.  The  license  was  to  keep  a  saloon  or 
grocery,  and  this  latter  term  has  generally  been  used  by  the 
General  Assembly  to  designate  a  place  where  liquors  are 
retailed  to  be  drunk — and  that  is  the  general  meaning  applied 
to  the  word.  Hence  we  shall  presume  that  such  was  the 
meaning  intended  to  be  attached  to  it  in  these  provisions  of 
the  charter,  and  especially  so  when  we  fail  to  see  to  what  else 
it  could  be  reasonably  applied. 

It  is,  however,  contended,  that,  inasmuch  as  when  the  legis- 
lature, in  granting  powers  to  municipal  bodies,  prescribes  the 
manner  in  which  they  shall  be  exercised,  the  body  must  be 
limited  to  that  mode,  and  can  adopt  no  other,  and  that  the 
legislature  having  authorized  the  city  to  exerci'se  its  power 
through  ordinances,  and  to  enforce  them  by  fine,  the 
right  to  exercise  its  powers  by  forfeiture  can  not  be  sustained. 
If  the  only  means  intended  to  be  given  to  the  city  of  enforc- 
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ing  these  powers  is  by  fine,  then  the  position  of  counsel  is 
correct.  But  is  that  the  only  means  given?  Evidently  not, 
as  the  language  is  broader  and  more  comprehensive. 

It  will  hardly  be  contended  that  to  suppress  groceries  the 
city  would  be  compelled  to  grant  licenses,  and  only  be  allowed 
to  fine  the  person  to  whom  granted  for  a  violation  of  the  ordi- 
nances regulating  the  sale  of  liquors.  It  might,  with  the 
same  reason,  be  insisted  that  the  city  could  not  refuse  a  license 
for  such  a  purpose  and  take  a  bond,  as  the  charter  has  author- 
ized, conditioned  that  he  should  observe  the  ordinances  on 
the  subject,  and  have  no  other  remedy  than  an  action  on 
the  bond.  All  know  that  this  would  not  be  suppression. 
To  suppress  must  mean  to  prevent,  and  not  to  license  or  sanc- 
tion the  act  to  be  suppressed.  It  would  be  a  confusion  of 
terras  to  say  that  a  thing  is  suppressed,  when  it  is  protected, 
licensed  and  encouraged.  When  the  legislature  conferred 
the  power  to  suppress  these  groceries  where  liquor  was  sold, 
or  to  regulate,  license  and  restrain  the  same,  it  was  a  matter 
purely  discretionary  whether  or  not  the  city  would  wholly 
prohibit  its  sale,  or  license  and  regulate  the  traffic.-  Without 
the  common  council  choose  to  do  so,  there  is  no  power  short 
of  legislative  enactment  that  can  compel  the  grant  of  author- 
ity to  sell  such  liquors. 

In  the  interest  of  good  government,  of  good  morals,  of  good 
order,  and  the  prevention  of  crime,  misery,  want,  and  a  thou- 
sand ills  attending  such  a  traffic,  the  legislature  has  vested 
the  city  authorities  with  these  salutary  powers,  and  the  courts 
are  powerless  to  abrogate  them.  We  presume  no  one  would 
have  the  hardihood  to  contend  that  the  retail  sale  of  intoxi- 
cating drinks  does  not  tend,  in  a  large  degree,  to  demoralize 
the  community,  to  foster  vice,  produce  crime  and  beggary, 
want  and  misery.  And  if-  such  is  the  tendency,  it  should 
not  have  unrestrained  license  to  produce  these  results.  If 
sanctioned  at  all,  it  should  be  under  restraints,  that  will  sup- 
press or  at  least  mitigate  such  evils  to  society. 
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From  an  early  period  in  civilization,  in  all  countries,  the 
unrestricted  sale  of  such  drinks  has  been  regarded  as  perni- 
cious. Hence,  as  it  is  believed,  in  the  code  of  laws  in  every 
civilized.  State,  it  has,  at  all  times,  been  regulated  and  put 
under  restraint.  In  this  respect  it  has  formed  an  exception  to 
other  legitimate  business,  and  it  is  believed  to  have  resulted 
from  humane  feelings,  and  a  desire  to  suppress  immorality, 
vice,  crime  and  disorder,  and  the  other  miseries  that  follow  in 
its  train.  This  restraint  is  not  the  peculiar  growth  of  any 
particular  political  faith,  or  of  any  creed  or  sect,  but  seems  to 
be  a  desire  implanted  in  our  nature  to  protect  our  race  and 
kind  from  such  evils;  and  it  is  implanted  in  the  police  power 
of  State,  and  may  be  exercised  as  the  law  maker  shall  deem 
for  the  best  interests  of  society.  Its  pernicious  tendency,  would 
fully  authorize  its  exercise  even  to  its  absolute  prohibition  as 
an  article  of  sale.  And  when  the  legislature  granted  power 
to  suppress  groceries,  they  conferred  power  on  the  city  which 
thev  might  exercise  even  to  that  extent. 

The  legislature,  then,  having  conferred  such  power,  it  was 
for  the  common  council  to  determine  whether  thev  would 
wholly  suppress  the  sale  of  intoxicating  liquors,  or  grant  the 
privilege  on  such  terms  and  conditions  as  they  might  choose. 
And  the  power  was  ample,  under  this  grant,  to  impose  as  a 
condition,  that  when  a  license  is  granted  it  should  be  liable 
to  revocation  on  the  violation  of  the  ordinances  regulatinc 
the  traffic,  or,  having  absolute  control  over  the  whole  subject 
of  granting  licenses,  they  may  impose  any  other  condition 
calculated  to  protect  the  community,  preserve  order,  and  to 
suppress  vice. 

These  restraints  are  not   like  such  as  restrict  the  ordinary 

avocations  of  life,  which  advance  human  happiness,  or  trade 

and  commerce — that  neither    produce  immorality,  suffering 

nor  want.     This  business  is,  on  principle,  within  the  police 

power  of  the  State,  and  restrictions  which  may  rightfully  be 

imposed  upon  it  might  be  obnoxious  as  an  illegal  restraint  of 

trade  when  applied  to  other  pursuits.     The  city,  then,  had  a 
29— 68th  III. 
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right  to  make  it  a  condition  that  appellant's  grocery  should 
be  closed  on  election  days,  on  thanksgiving  days,  fast  days, 
holidays,  Sundays,  or  other  days,  or  might  have  imposed  as 
a  condition  that  appellant  should  close  his  grocery  at  a  par- 
ticular hour  on  each  evening  ;  and  for  a  violation  of  any  of 
these  conditions,  have  provided  for  a  forfeiture  of  his 
license.  They  had  the  power  to  insert,  as  they  have  done, 
each  and  all  of  the  prohibitions  contained  in  his  license  ;  and 
the  power  grows  out  of  the  fact  that  it  was  discretionary  to 
prohibit  such  sale  of  liquors,  or  license  it  on  such  terms  as 
they  might  choose. 

The  city  had  exercised  its  power  to  grant  licenses  on  the 
terms  imposed  by  the  ordinances.  Appellant  saw  proper  to 
apply  for  and  obtain  a  license  on  these  terms.  The  license 
contained  the  condition  that  if  he  violated  any  of  the  ordi- 
nances or  disregarded  the  restrictions  imposed  in  the  license, 
it  might  be  revoked,  even  at  the  discretion  of  the  mayor.  He 
received  the  license  on  the  condition  that  it  might  be  revoked 
if  he  should  sell  liquor  on  Sunday,  and  he  thereby  assented  to 
the  terms  and  conditions.  The  charter  authorized  the  impo- 
sition of  the  condition,  and  he  violated  it,  and  the  license  was 
properly  revoked,  and  he  was  rightfully  convicted  for  selling 
liquor  after  the  revocation,  as  his  power  to  do  so  then  ceased. 

The  authority  conferred  to  make,  publish,  ordain,  amend 
and  repeal  all  ordinances  and  police  regulations  (not  contrary 
to  the  constitution  of  the  State)  for  the  good  order  of  the 
city,  and  the  trade  and  commerce  thereof,  as  may  be  necessary 
or  expedient  to  carry  into  effect  the  powers  vested  in  the 
common  council,  or  any  officer  of  the  city,  by  this  act,  and  to 
enforce  the  observance  of  all  rules,  ordinances,  by-laws,  and 
police  and  other  regulations,  made  in  pursuance  of  the  char- 
ter, bv  penalties  not  excee'ding  $100  for  any  offense  against 
the  same,  does  not  necessarily  confine  the  city  to  that  mode 
alone.  It  does  not  declare  that  no  other  means  shall  be 
adopted;  and  we  have  seen  that,  by  the  police  power  conferred 
by  the  portions  of  the  charter  previously  referred  to,  the  city 
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might  have  prohibited  the  sale  of  such  liquors  entirely,  and 
this  would  have  been  one  of  the  means  of  enforcing  the  police 
power  and  promoting  good  order  in  the  city.  And  in  another 
part  of  the  charter,  the  city  is  empowered  to  take  a  bond  and 
security  before  they  shall  grant  a  license,  and  yet  that  is  not 
referred  to  in  this  section,  and,  like  the  power  to  suppress,  it 
is  in  force  and  may  be  exercised. 

Much  stress  is  placed  on  the  supposed  vested  right  to  the 
privileges  conferred  by  the  license.  If,  as  we  have  seen,  the 
control  of  the  sale  of  liquors  is  a  police  regulation,  then  no 
one  can  obtain  such  a  vested  right  in  it  as  that  it  may  not  be 
resumed  when  the  interests  of  society  require  it.  In  the  cases 
of  The  Galena  and  Chicago  U.  R.  R.  v.  Dill,  22  111.  264,  Ohio 
and  Miss.  R.  R.  v.  McClelland,  25  111.  140,  Galena  and  Chi- 
cago U.  R.  R.  v.  Appleby,  28  111.  283,  this  question  was  dis- 
cussed, and  it  was  intimated  that  the  legislature  could  not  so 
far  divest  itself  of  the  right  to  exercise  the  police  power  that 
it  could  not  resume  it,  whether  delegated  to  individuals  or  to 
corporations.  And  it  was  said,  that  we  could  never  intend 
that  the  legislature  designed  to  do  so,  unless  it  was  by  clear, 
explicit  and  unmistakable  language.  So,  here,  we  can  not 
infer  that  the  legislature  or  the  city  intended  to  uncondition- 
ally part  with  the  power  for  the  period  for  which  the  license 
was  granted.  This  being  true,  appellant  took  this  license 
subject  to  be  controlled  by  the  police  power.  We  can  never 
hold  that  a  person  can  acquire  an  absolute,  vested  right  to 
such  a  license  for  any  definite  period  beyond  the  control  of 
the  police  power  of  the  State. 

This,  then,  renders  all  of  the  cases  but  one  or  two  referred 
to  by  counsel  valueless  as  authority  on  this  question.  These 
cases,  with  one  or  two  exceptions,  hold  that  it  is  beyond  the 
power  of  a  municipal  corporation  to  declare  a  forfeiture  of 
property  which  a  party  may  lawfully  hold,  as  the  penalty  for 
the  violation  of  an  ordinance.  To  this  doctrine  we  yield  our 
full  approval,  but  we  conceive  it  does  not  apply  to  the  case  at 
bar.     The  case  of  The  City  of  Hannibal  v.  Guyat,  18  Mo.  515, 
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presented  a  question  widely  different  from  this.  There,  the 
defendant  had  obtained  a  license  under  the  law  of  the  State, 
and  before  the  license  had  expired  the  city  passed  an  ordi- 
nance requiring  all  persons  selling  liquor  in  the  city  to  obtain 
a  license  or  become  liable  to  a  fine  for  selling  without  such 
license.  The  defendant  failing  to  comply  with  the  ordinance, 
the  city  sued  for  the  penalty,  and  the  court  held  that  the  city 
had  no  power  to  abrogate  his  State  license,  which,  in  the 
opinion,  is  called  a  vested  right.  But  we  apprehend  that  as 
full  and  as  ample  power  was  not  given  the  city  by  that  char- 
ter to  suppress  groceries  as  is  conceded  by  the  charter  in  this 
case.  Again,  we  presume  the  court  did  not  intend  to  hold 
that  the  right  was  vested  beyond  the  controlling  power  of  the 
State,  but  only  as  against  the  city. 

The  case  of  Heisev.  Tlie  Town  of  Columbia,  6  Rich.  S.  C. 
418,  seems  to  proceed  upon  the  ground  that  the  power  to 
regulate  and  restrain  did  not  confer  the  power  to  destroy  or 
suppress.  And  in  this  is  the  vital  distinction  between  the 
two  charters.  Had  the  charter  not,  in  this  case,  expressly 
conferred  the  power  to  suppress  groceries,  a  different  question 
would  have  been  presented.  But  opposed  to  those  cases  are 
Met.  Board  of  Excise  v.  Barrle,  34  New  York,  657,  Colder  v. 
Kirby,  5  Gray,  597,  and  State  v.  Holmes,  38  N.  H.  225,  which 
hold  that  such  licenses  are  revocable,  and  that  in  doing  so  no 
constitutional   right  is  violated. 

But,  above  all,  appellant,  by  accepting  and  acting  under 
this  license,  consented  that  the  mayor  might,  in  his  discretion, 
revoke  it,  and,  having  agreed  to  it,  he  now  has  no  right  to 
insist  that  it  shall  be  adjudged  forfeited  by  a  judicial  tribunal 
— by  some  process  which  does  not  occur  to  us  as  applicable  to 
that  end. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 
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The  Boakd  of  Supervisoes  of  Knox  County 

V. 

Feedeeick   Cheistianee. 

1.  Constitutional  law — compensation  of  county  superintendent.  The 
act  of  1867,  fixing  the  per  diem  of  county  superintendents  of  schools  at  $5, 
was  not  repealed  by  sec.  11,  art.  10,  of  the  new  constitution,  as  such  per 
diem  may  be  regarded  as  compensation,  and  not  "fees,"  in  the  sense  in 
which  that  term  is  used  in  the  constitution. 

2.  Same— fixing  compensation  of  county  officers  by  county  boards.  The 
11  th  section  of  article  10  of  the  constitution,  which  provides  that  "the 
compensation  herein  provided  for  shall  apply  to  officers  hereafter  elected," 
is  a  limitation  on  the  power  of  county  boards,  to  fix  or  change  the  com- 
pensation of  officers  previously  elected.  Such  officers  were  entitled  to 
enjoy  and  receive  the  emoluments  attached  to  their  offices  by  general 
laws,  all  special  laws  relating  to  fees  having  been  repealed  by  the  consti- 
tution. 

3.  Statute — whether  affecting  compensation  of  officers  then  elected,  or 
prospective.  By  the  statute  of  1867,  county  superintendents  of  schools 
were  allowed  $5  per  day  as  compensation.  The  27th  section  of  the  act 
relating  to  fees  and  salaries,  in  force  July  1,  1872,  after  fixing  the  commis- 
sions of  such  superintendents,  provided  that,  for  all  other  services,  they 
should  receive  $4  per  day,  for  such  number  of  days  as  the  county  boards 
might  designate:  Held,  in  view  of  the  constitutional  provisions  bearing 
on  the  question,  that  the  act  of  1872  applied  only  to  such  officers  as  were 
elected  subsequent  to  the  adoption  of  the  constitution,  and  that  as  to 
county  superintendents  elected  before  that  time,  the  provisions  of  that 
act,  as  well  as  any  resolutions  of  county  boards  on  the  subject,  were 
inoperative. 

Appeal  from  the  Circuit  Court  of  Knox  county;  the  Hon. 
Arthur  A.  Smith,  Judge,  presiding. 

This  was  a  suit  by  Frederick  Christianer,  against  the 
board  of  supervisors  of  Knox  county,  to  recover  compensa- 
tion for  services  rendered  as  county  superintendent  of  schools 
of  Knox  county.  The  cause  was  submitted  upon  an  agreed 
statement  of  facts.  The  court  below  rendered  judgment  in 
favor  of  the  plaintiff,  and  the  defendant  appealed. 
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Messrs.  Williams,  McKenzie  &  Calkins,  for  the  appel- 
lant. 

Messrs.  Douglas  &  Harvey,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  was  an  agreed  case,  and  was  heard  before  the  court 
without  the  intervention  of  a  jury.  The  principal  facts  are 
as  follows:  In  1869,  appellee  was  elected  and  entered  upon 
the  duties  of  the  office  of  county  superintendent  of  schools 
of  Knox  county,  and  still  held  that  office  up  to  the  time  of 
the  commencement  of  this  action,  in  1873.  During  the 
period  that  intervened  the  1st  day  of  July,  1872,  and  the 
13th  day  of  January  following,  he  was  employed  118  days  in 
the  duties  of  his  office,  for  which  he  claimed,  and  was  allowed 
by  the  judgment  of  the  court,  compensation  at  the  rate  of  $5 
per  day.     That  decision  is  assigned  for  error. 

It  is  provided  in  the  27th  section  of  the  act  in  relation  to 
fees  and  salaries,  in  force  July  1, 1872,  after  fixing  the  rate  of 
commissions  which  the  county  superintendent  of  schools  will 
be  entitled  to  receive,  that  for  all  other  duties  required  by 
law  to  be  performed,  for  such  number  of  days  as  may  be  des- 
ignated by  the  county  board,  in  counties  of  the  first  and  second 
classes,  he  shall  be  allowed  $4  per  day. 

Knox  county  is  in  the  second  class,  and  by  resolution 
adopted  by  the  board  of  supervisors  on  the  8th  day  of  July, 
1872,  the  county  superintendent  was  required  to  spend  only 
five  days  in  each  month  in  the  performance  of  the  duties  of 
his  office. 

Appellee  having  been  elected  prior  to  the  adoption  of  the 
present  constitution,  the  question  arises  whether  his  compen- 
sation is  to  be  fixed  under  the  law  of  1867,  or  under  the  pro- 
visions of  the  act  of  1872.    * 

It  was  held  by  this  court  in  The  Board  of  Supervisors  v. 
Johnson,  64  111.  149,  the  act  of  1867,  under  which  appellee 
seeks  to  have  his  compensation  fixed,  was  not  repealed  by 
the  eleventh  section  of  the  tenth  article  of  the  constitution, 
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and  that  the  per  diem  allowance  to  county  superintendents 
might  be  regarded  as  compensation  and  not  "fees,"  as  that 
term  is  used  in  that  instrument. 

The  6th  section  of  the  schedule  to  the  constitution  declares 
all  persons  then  filling  any  office  or  appointment  shall  con- 
tinue in  the  exercise  of  the  duties  thereof,  according  to  their 
respective  commissions  or  appointments.  Appellee  was  within 
this  saving  clause,  and  could  hold  his  office  for  the  period  for 
which  he  was  elected,  viz:  for  four  years  from  November, 
1869. 

The  10th  section  of  article  10  provides  for  fixing  the  com- 
pensation of  all  county  officers  by  the  county  board,  but  it  is 
expressly  stated,  in  the  11th  section,  "the  compensation 
herein  provided  for  shall  apply  to  officers  hereafter  elected." 

It  seems  it  was  the  intention  of  the  frame rs  of  the  consti- 
tution, that  persons  then  occupying  any  county  office  should 
not  only  continue  in  the  exercise  of  its  duties,  but  should  en- 
joy the  emoluments  attached  thereto  by  general  laws,  all  fees 
allowed  by  special  laws  having  been  repealed  by  the  adoption 
of  the  constitution.  We  are  inclined  to  the  opinion,  therefore, 
this  clause  of  the  constitution  is  a  limitation  on  the  power 
of  county  boards  to  fix  or  change  the  compensation  of  officers 
previously  elected. 

It  is  claimed  the  General  Assembly,  under  the  latter  clause 
of  the  12th  section  of  the  10th  article  of  the  constitution,  had 
power  to  reduce  the  fees  of  existing  officers.  So  it  had,  but 
that  does  not  affect  the  case  at  bar,  for  the  per  diem  allowance 
of  county  superintendents  is  not  "fees/'  but  compensation,  as 
was  held  in  The  Board  of  Supervisors  v.  Johnson,  supra.  We 
see  no  reason  to  doubt  the  proposition  that  appellee  is  enti- 
tled to  have  his  compensation  fixed  under  the  act  of  1867. 

In  this  view  of  the  several  constitutional  provisions  bearing 
on  this  question,  we  must  regard  the  act  of  1872  as  onlv 
intended  to  have  a  prospective  action,  and  to  apply  to  county 
officers  that  should  be  elected  after  the  adoption  of  the  con- 
stitution.    Appellee   would  not  be  affected  by  the  provisions 
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of  the  act,  and  the  resolution  of  the  county  board  designating 
the  number  of  days  he  should  spend  in  the  discharge  of  his 
official  duties  would  be  inoperative  so  far  as  he  is  concerned. 
Had  he  been  elected  since  the  adoption  of  the  constitution,  no 
doubt  he  would  be  subject  to  all  its  restrictions  and  limita- 
tions. 

The  proof  shows  the  duties  of  the  office,  as  defined  by  law, 
could  not  be  performed  in  five  days  in  each  month.  The 
public  interest  seems  to  have  required  that  appellee  should 
devote  more  time  to  the  discharge  of  his  official  duties,  and 
Ave  are  unable  to  detect  in  his  conduct  any  abuse  of  a  sound 
discretion  with  which  he  is  clothed  by  the  law  creating  his 
office  and  defining;  its  duties. 

It  is  both  equitable  and  lawful  that  he  should  recover  for 
his  services  rendered  in  the  conscientious  discharge  of  his 
official  duties,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Craig  took  no  part  in  the  decision  of  this 
case,  as  he  was  attorney  for  appellee  in  the  court  below. 


Harriet   Steele 

v. 

Therese  LaFrambois'  Administrator. 

Dower — liow  assigned  when  two  are  entitled  in  same  premises.  Where 
A  acquired  title  to  land  subject  to  the  dower  right  of  the  complainant, 
and  after  A's  death  dower  was  assigned  to  his  widow  in  the  same,  and  the 
court  subsequently  assigned  the  same  land  to  the  elder  dowress  that  had 
been  assigned  to  A's  widow:  Held,  that  this  was  a  fatal  error;  and  that 
the  subsequent  assignment  of  dower  should  have  been  such  that  a  pro- 
portionate part  only  would  have  been  taken  from  the  dower  first  assigned, 
and  the  residue  from  the  owners  of  the  other  parts  of  the  premises. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  A.  Jameson,  Judge,  presiding. 

Mr.  John  W.  Waughop,  for  the  appellant. 

Mr.  C.  D.  Roys,  for  the  appellee. 

Mr.  Justice  McAllister  delivered  the  opinion  of  the 
Court : 

The  point  for  adjudication  in  this  case  arises  upon  excep- 
tions taken  by  appellant  to  the  return  of  commissioners 
appointed  by  the  court  below,  in  a  suit  by  Therese  LaFram- 
bois,  as  widow  of  Joseph  LaFrambois,  deceased,  against 
appellant  and  others,  for  the  assignment  of  petitioner's  dower 
in  lot  number  2,  block  44,  old  town  of  Chicago,  in  which 
said  Joseph  LaFrambois,  during  the  marriage,  was  seized  of 
an  estate  of  inheritance,  but  who  sold  and  conveved  the 
same,  by  deed,  to  Ashbell  Steele,  the  husband  of  appellant, 
Therese  not  relinquishing  her  dower  therein.  Ashbell  Steele 
died  in  1861,  seized  of  such  defeasible  estate  as  he  acquired 
by  said  conveyance,  leaving  appellant  as  his  widow.  Joseph 
LaFrambois  died  in  1866,  leaving  Therese  His  widow.  But, 
before  the  institution  of  this  suit  by  the  latter,  appellant 
had  brought  suit  in  the  circuit  court  of  Cook  county,  where 
the  premises  are  situated,  to  recover  her  dower  therein,  in 
which  there  was  allotted  to  her  the  east  sixty  feet  of  said  lot 
2,  and  she  entered  into  possession.  Afterwards,  this  present 
suit  was  commenced  by  the  widow  LaFrambois,  by  bill  in 
chancery,  for  the  assignment  of  her  dower  in  the  same  lot. 
The  commissioners  in  the  latter  suit  set  off  to  her,  for  dower 
in  said  lot  2,  the  whole  of  the  same  60  feet  thereof  which  had 
previously  been  allotted  to  appellant  as  the  widow  of  Steele. 
Appellant  excepted  to  the  commissioners'  return,  but  the 
court  overruled  the  exception  and  approved  of  their  action. 
By  the  conveyance  Steele  became  seized  of  the  whole  premi- 
ses, subject  to  the  dower  right  of  Therese,  if  she   survived 
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her  husband.     Dunham  v.  Osborn,  1  Paige,  633;  Durando  v. 
Durando,  23  N.  Y.  Rep.  331  ;  Park  on  Dower,  156. 

"  If  before  the  assignment  of  dower  to  the  ancestor's  widow, 
the  grantee  should  die,  and  his  own  widow  be  endowed,  then 
the  subsequent  assignment  of  dower  to  the  elder  dowress 
would  operate  to  interrupt  the  enjoyment  of  the  other  widow 
in  a  proportionate  part,  during  the  lifetime  of  the  former, 
but  no  longer."  1  Scrib.  on  Dower,  319,  and  cases  cited  in 
note  3. 

The  court  committed  an  error  in  assigning  to  Therese  the 
whole  of  the  portion  which  had  been  previously  assigned  to 
appellant.  A  proportionate  part  only  should  have  been  taken 
from  appellant's  estate,  and  the  residue  from  the  owners  of 
the  other  parts  of  the  premises.  This  being  a  vital  error,  it 
follows  that  the  assessment  of  damages  was  wrong,  and  the 
decree  of  the  court  must  be  reversed,  and  the  cause  remanded, 
with  directions  to  re-assign  the  dower  of  appellee's  intestate, 
upon  the  basis  herein  indicated.* 

Decree  reversed. 


The  Chicago  and  Alton  Railroad  Company 

v. 
The  Boapj)  of  Supervisors  of  Livingston   County. 

1.  Taxation — property  must  be  assessed  upon  an  uniform  basis.  Under 
the  constitutional  provision  requiring  that  taxes  shall  be  uniform,  where 
the  property  belonging  to  individuals  in  a  county  has  been  assessed  at 
less  than  its  actual  value,  railroad  property  in  the  same  county  must  not 
be  assessed  at  any  greater  per  cent  of  its  value.  The  proportion  the 
assessment  bears  to  the  actual  value  must  be  uniform  upon  every  species 
of  property,  whether  owned  by  natural  persons  or  corporations. 

2.  Same — list  of  real  estate  of  railroads  includes  improvements.  The 
statute  of  1855,  which  required  railroad  companies  to  return  a  schedule 

*  Therese  LaFrambois  died  while  this  appeal  was  pending  and  her 
administrator  substituted  as  a  party. 
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setting  forth  "the  actual  value  of  each  lot  or  parcel  of  land,  including 
the  improvements  thereon,  except  track  or  superstructure  of  said  road,." 
did  not  require  the  value  of  the  improvements  to  be  set  forth  separately 
from  the  land,  but  the  value  of  the  land  including  the  improvements. 

Appeal  from  the  Circuit  Court  of  Livingston  county ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  L.  E.  Payson,  for  the  appellant. 
Mr.  A.  E.  Harding,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  appeal  from  the  judgment  of  the  circuit  court 
of  Livingston  county,  affirming  an  order  of  the  board  of 
supervisors  of  that  county,  increasing  the  valuation  of  the 
property  of  appellant,  as  described  in  the  schedule  or  list  of 
its  taxable  property  for  the  year  1871. 

In  April,  1871,  appellant  filed  in  the  office  of  the  county 
clerk  of  Livingston  county  its  schedule,  prepared  in  accord- 
ance with  the  provisions  of  the  act  of  February  14,  1855, 
Laws  of  1855,  p.  35,  arranging  its  property  as  required,  under 
the  three  separate  classes  of  "real  property,"  "  fixed  and  sta- 
tionary personal  property,"  and  "personal  property,"  with 
its  valuation  of  each.  At  the  meeting  of  the  board  of  super- 
visors, in  September,  1871,  the  following  action  was  had.  The 
committee  to  whom  was  referred  the  subject  of  railroads  made 
this  report:  "We  have  assessed  the  property  of  the  Chicago 
and  Alton  Railroad  as  follows:  Their  stations  at  the  figures 
given  in  by  their  schedule,  all  other  property  of  said  company 
at  double  the  rates  given  in  by  that  company,"  which  report 
was  adopted  by  the  board.  The  company  appealed  to  the 
circuit  court,  where  the  assessment  made  by  the  board  of 
supervisors  was  affirmed,  from  which  judgment  of  the  circuit 
court  this  appeal  was  taken  by  the  company. 

Prior  to  the  commencement  of  the  trial  below,  the  attorney 
for  appellant  stated  to  the  court  that   appellant  was  satisfied 
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with  the  assessment  of  its  "  real  property,"  as  made  by  the 
board ;  that  no  question  would  be  made  as  to  that.  It  was 
then  admitted  that  the  basis  of  assessment  by  the  township 
assessors  of  the  county  for  the'  year  1871,  was  one-third  of  the 
cash  value  of  the  property  assessed. 

The  appellant  then  made  proof  of  the  value  of  its  two  species 
of  property  named  in  its  schedule  as  "fixed  and  stationary 
personal  property,"  and  "  personal  property,"  and  there  was 
no  other  evidence  on  this  question.  One-third  of  the  valua- 
tion so  proved  would  make  the  valuation  which  had  been 
placed  by  appellant  on  the  property  in  its  schedule.  So  the 
evidence  shows  the  valuation  returned  by  the  company  to 
have  been  a  fair  and  correct  one,  on  the  basis  of  one-third  of 
the  actual  value.  Yet  the  board  doubled  this  valuation,  so 
that  the  property  of  this  company  was  assessed  at  two-thirds 
of  the  actual  value,  while  that  of  natural  persons  in  the 
county  was  assessed  at  only  one-third  of  its  actual  value. 

This  can  not  be  done  under  our  constitution.  Taxation 
must  be  uniform.  There  can  be  no  discrimination  against 
persons ;  they  must  be  taxed  alike.  Bureau  County  v.  Chicago 
etc.  R.  R.  Co.  44  111.  220;  Chicago  and  N.  W.  R.  R.  Co.  v. 
Boone  County,  id.  240 ;  Darling  v.  Gunn,  etc.  50  id.  424. 

In  the  first  cited  case  it  was  held,  that  where  the  property 
belonging  to  individuals  in  a  county  has  been  assessed  at  less 
than  its  actual  value,  the  constitutional  rule  of  uniformity 
forbids  that  the  property  of  a  railroad  company  in  such 
county  should  be  assessed  upon  any  greater  per  cent  of  its 
value  than  that  of  individuals. 

The  only  attempted  justification  of  this  discrimination  in 
the  argument  of  appellee's  counsel  is  this:  He  asserts  that 
the  company  has  failed  to  furnish  a  full  list  of  all  its  property 
and  of  its  value,  and  that  therefore  it  can  not  be  said  that 
appellant  will,  as  assessed  by  the  board,  pay  more  taxes  on 
all  its  property  in  the  aggregate  than  natural  persons  in  the 
county  owning  the  same  amount  of  property  in  value,  and 
that  so  long  as  it  does   not  pay  more  than   its  proportionate 
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amount  of  taxes  on  all  its  property  in  the  aggregate,  the 
principle  of  uniformity  is  not  violated.  The  only  pretense  of 
any  omission  by  the  company  is  in  respect  to  the  "  real  prop- 
erty" and  "  personal  property."  There  is  no  evidence  of  any 
omission  in  respect  to  real  property;  and  the  only  one  sug- 
gested is,  that  the  real  estate  of  the  corporation  is  described 
as  a  strip  of  land,  etc.,  containing  355j^o  acres,  valued  at  $10 
per  acre,  and  the  value  of  the  imp7-ovements  thereon  is  not 
annexed.  The  statute  provision  in  this  respect  is,  that  the 
schedule  shall  set  forth  "the  actual  value  of  each  lot  or  par- 
cel of  land,  including  the  improvements  thereon,  except  the 
track  or  superstructure  of  said  road."  This  does  not  require 
the  value  of  such  improvements  to  be  set  forth  separately  from 
the  land,  but  the  value  of  the  land  including  the  improve- 
ments thereon;  and  giving  the  value  of  the  land  does  give 
the  value  of  the  improvements  as  a  part  of  the  land. 

The  valuation  of  this  real  estate  was  doubled  by  the  board 
of  supervisors.  The  appellant  was  content  with  that,  and  no 
question  or  proof  was  made  in  regard  to  it.  The  board  of 
supervisors'  assessment  of  it  must  be  taken  as  correct,  and 
nothing  pertaining  to  the  "real  property"  should  affect  the 
assessment  of  the  two  other  species  of  property. 

The  only  alleged  omission  in  the  company's  return  of  its 
personal  property,  was  the  failure  to  list  sleeping  and  dining 
cars. 

There  was  some  vague  evidence  that  such  cars  were  run 
on  the  road.  The  evidence  left  it  uncertain  whether  they 
belonged  to  the  company,  and  there  was  no  evidence  what- 
ever as  to  their  number. 

The  testimony  furnished  no  basis  upon  which  to  increase 
the  valuation  of  the  " personal  property"  one  hundred  per 
cent.  And  it  may  be  here  observed  that  the  personal  prop- 
erty was  scheduled  by  the  company  at  more  than  one-third  of 
its  actual  value — $60,000  more,  according  to  the  evidence,  to 
save  fractions  in  the  calculations  in  distributing  the  valuation 
over  the  road  in  the  different  counties,  towns,  etc. 
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This  is  all  that  is  presented  in  the  way  of  justification  of 
the  discrimination  in  this  case  against  this  company.  There 
is  certainly  an  apparent  discrimination. 

The  company  seems  to  be  disproportionately  taxed.  It  is 
incumbent  on  the  appellee  to  explain  this.  This  can  not  be 
sufficiently  done  by  surmise  and  conjecture  that  a  portion  of 
the  company's  property  may  have  been  kept  back  and  not 
returned  for  taxation,  and  that  perhaps,  in  view  of  all  the 
property  it  may  own,  it  will  not  have  to  bear  more  than  its 
proportional  burden  of  taxation.  There  must  be  proof  to  jus- 
tify such  an  apparent  unequal  assessment.  It  does  not  exist 
here. 

Further  as  to  the  "  fixed  and  stationary  personal  property," 
not  only  is  there  no  pretense  of  a  failure  to  list  any  property 
of  this  description,  but,  as  said  in  Maus  v.  Loganspo?*t,  P.  and 
B.  R.  R.  et  al.  27  111.  77,  this  is  a  new  species  of  property, 
created  by  the  legislature,  made  distinct  from  all  other  prop- 
erty, and  assessed  and  valued  as  such,  and  is  made  by  the  law 
to  bear  its  own  burdens,  and  the  lands  and  personal  property 
are  not  made  liable  for  the  taxes  assessed  upon  this  kind  of 
property.  This  is  an  additional  reason  why  the  valuation  of 
this  species  of  property  should  not  have  been  increased 
because  of  any  alleged  deficiency  in  respect  to  the  other 
descriptions  of  property. 

Through  inadvertence,  there  seems  to  have  been  an  error  in 
the  assessment  with  regard  to  the  station  houses.  The  board 
resolved  not  to  increase  the  company's  valuation  of  them. 

The  aggregate  valuation  of  the  "  fixed  and  stationary  per- 
sonal property,"  as  made  by  the  company,  included  the  valua- 
tion of  the  station  houses.  The  board,  in  the  assessment  as 
actually  made  by  them,  double  this  aggregate  valuation  of 
the  company,  which  included  the  station  houses,  and  then 
add  the  valuation  of  the  station  houses  as  g-iven  bv  the  com- 
pany  in  its  schedule,  thus  really  assessing  the  station  houses 
thrice  the  amount  the  board  expressed  themselves  as  intend- 
ing to  do. 

Reversed  and  remanded.  Judgment  reversed. 
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The  Eclectic  Life  Insurance  Company 

v. 
Alwine  Fahrenkrug. 

1.  Insurance — evidence  of  fraudulent  representations  as  to  health  of 
party  insured.  The  fact  that  the  person  whose  life  was  insured  was, 
shortly  afterwards,  stricken  with  disease,  which  ultimately  caused  his 
death,  may  or  may  not,  according  to  the  other  proofs,  afford  evidence  of 
fraud  in  representing  him  to  have  been  in  good  health.  Taken  in  con- 
nection with  other  evidence  tending  to  show  that  the  disease  existed  when 
the  policy  was  applied  for,  it  would  be  material,  but  standing  alone,  or  in 
connection  with  evidence  of  previous  good  health,  it  is  insufficient  to 
raise  even  a  presumption  of  fraud. 

2.  Same — payment  to  an  agent — when  binding.  Where  an  agent  em- 
ployed by  an  insurance  company  to  take  applications  for  insurance  took 
the  same,  and  afterwards  delivered  the  policy  and  collected  the  first  half- 
yearly  premium,  his  authority  so  far  not  being  disputed,  and  he  after- 
wards  represented  himself  as  having  authority  to  receive  the  premium 
for  the  second  half  year  before  the  same  was  due,  and  received  the  same, 
giving  a  receipt  for  both  payments,  and  the  assured,  through  her  agent, 
on  inquiry  at  the  office  of  the  company,  was  informed  by  a  clerk  then  in 
charge  that  the  payment  was  all  right,  and  could  not  be  refunded,  and 
the  company,  after  notice,  never  repudiated  such  payment  and  notified 
the  assured  thereof  until  after  the  death  of  the  party  whose  life  was  in- 
sured: Held,  that  the  company  could  not  avoid  payment  of  the  policy  on 
the  ground  that  the  agent  had  no  authority  to  receive  the  second  premium. 

3.  Agency — power  of  agent  to  bind — how  determined.  An  insurance 
company  will  be  bound  by  the  acts  of  their  agents,  if  within  the  powers 
he  is  held  out  to  the  public  as  possessing. 

4.  If  a  premium  on  a  policy  of  life  insurance  be  paid  and  accepted  by 
an  agent  who  is  apparently  authorized  by  the  company  to  receive  it,  the 
payment  will  be  sufficient,  whether  it  be  in  conformity  with  the  terms  of 
the  policy  or  not. 

5.  Same — power  of  clerk  of  insurance  agent  to  bind  company.  A  clerk 
of  an  insurance  agent  at  a  general  office,  whose  duties,  when  the  agent 
was  present,  was  collecting,  doing  office  work,  sending  notices,  copying 
applications  and  letters,  etc.,  under  the  agent's  direction,  in  the  absence 
of  the  principal  agent  will  be  regarded  as  agent  for  the  company,  so  as  to 
bind  it  by  a  notice  received  or  information  communicated  in  regard  to 
the  payment  of  premiums. 
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Writ  of  Error  to  the  Circuit  Court  of  Cook  county  ; 
the  Hon.  Henry  Booth,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Alwine  Fahrenkrug 
against  The  Eclectic  Insurance  Company,  on  a  policy  of  insur- 
ance upon  the  life  of  Christian  Heinrich  Fahrenkrug,  the 
plaintiff's  husband.  The  plaintiff  recovered  $1000  in  the  cir- 
cuit court,  being  the  amount  named  in  the  policy.  The  ma- 
terial facts  of  this  ease  are  stated  in  the  opinion  of  the  court. 

Mr.  Thomas  Shirley,  for  the  defendant  in  error. 

Messrs.  Sansum  &  Leddy,  for  the  plaintiff  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

A  reversal  of  the  judgment  of  the  court  below  is  asked  on 
two  grounds:  First,  that  the  policy  was  caused  to  be  issued 
by  means  of  the  fraudulent  representations  of  the  assured,  in 
reference  to  the  health  of  Fahrenkrug,  upon  whose  life  the 
insurance  was  effected  ;  second,  that  the  policy  was  forfeited 
for  the  non-payment  of  premium. 

We  think  the  evidence  fails  to  show  any  false  representa- 
tions in  relation  to  Fahrenkrug's  health.  It  is,  on  the  con- 
trary, proved  that  he  was  in  good  health  at  and  previous  to 
the  time  when  the  policy  was  issued.  The  mere  fact  that  he 
was,  shortly  after,  stricken  with  the  disease  which  ultimately 
caused  his  death,  does  not  disprove  the  evidence  of  previous 
good  health.  The  circumstance  might,  in  connection  with 
other  evidence  tending  to  show  that  the  disease  existed  when 
the  policy  was  applied  for,  be  material ;  but,  standing  as  it 
does,  in  the  present  case,  unsupported  by  such  evidence,  it  is 
insufficient  to  raise  even  a  presumption  of  fraud.  Cases  are 
constantly  occurring  where  those  in  perfect  health  on  one  day 
are,  on  the  next  day,  stricken  by  fatal  disease.  We  can  not 
assume  that  the  existence  of  disease  after  a  policy  is  issued 
upon  the  life  of  a  person,  however  short  may  be  the  time,  is, 


1873.]         Eclectic  Life  Ins.  Co.  v.  FahFwEnkrug.        465 

Opinion  of  the  Court. 

of  itself,  satisfactory  proof  of  fraud  in  the  assured.  It  may  or 
may  not,  depending  upon  other  facts  in  the  case,  be  a  circum- 
stance tending  to  prove  fraud. 

The  defendant  is  a  non-resident  corporation,  having  a  gen- 
eral office  in  Chicago,  which,  when  the  facts  transpired  that 
are  involved  in  the  present  suit,  was  under  the  control  of  one 
Johnson,  whose  official  designation  by  the  defendant  was  that 
of  "manager."  We  are  not  informed  as  to  the  precise  extent 
of  his  powers  or  scope  of  his  duties.  He  was,  however,  re- 
garded as  a  general  agent,  and  had  in  his  employ  a  clerk  and 
a  book-keeper.  The  office  was  indicated  to  the  public  by  a 
sign,  on  which  were,  in  conspicuous  golden  letters,  the  words, 
"Eclectic  Life  Insurance  Company,  August  Johnson,  Mana- 
ger." One  Stiller  was  authorized  by  Johnson  to  solicit  appli- 
cations for  policies,  to  deliver  the  policies,  when  issued,  on 
applications  made  through  him,  and  collect  the  amount  of 
premium  named  in  the  policies  ;  and  for  such  services  he  was 
to  receive  a  commission  of  40  per  cent  on  the  amount  col- 
lected. 

Application   for  the   policy  now  in  controversy  was  made 

through  Stiller,  and  when  it  was  issued  he  delivered  it  and 

collected  the  premium   then  due — $25.49.     This  was  in  the 

early  part  of  May,  and  the  next  premium  was,  by  the  terms 

of  the  policy,  due  on  the  17th  of  the  following  July.     Some 

two  days  after  the  policy  was  delivered,  Stiller  again  applied 

to  the  assured,  and  requested  her  to  then  pay  him  the  premium 

due  on  the  17th  of  July,  recommending  that    it   should  be 

done,  and   assigning  as   a   reason  that  if  her  husband  should 

die,  and  this  premium  not  be  paid,  she  would  get  nothing  on 

her  policy.     She  borrowed  the  money  from  a  cousin  of  her's, 

and  then  paid  Stiller  the  amount  of  the  premium  due  on  the 

17th  of  July,  $25.49,  and  obtained  from  him,  as  agent  of  the 

defendant,  a  receipt,  embracing  both  payments.     A  few  days 

after  this,  one  Tiedmann,  acting  for  the  assured,  went  to  the 

office  of  the  defendant,   in    Chicago,    taking   with    him    the 

policy  and  Stiller's  receipt,  and  asked  that  the  July  payment 
30 — 68th  III. 
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be  refunded  to  the  assured,  because  it  was  not  then  due.  A 
clerk  engaged  behind  a  desk  in  the  office,  after  looking  over 
the  papers,  informed  Tiedmann  that  he  would  have  to  wait 
until  Johnson  returned,  who,  he  said,  was  then  at  Detroit, 
but  would  return  in  three  or  four  days.  At  the  expiration  of 
the  time  designated  for  Johnson's  return,  Tiedmann  again 
repaired  to  the  office,  for  the  purpose  of  having  the  July  pay- 
ment refunded.  He  was  then  informed  by  the  clerk  with 
whom  he  had  previously  conversed  that  Johnson  had  not 
yet  returned,  but  that  the  money  could  not  be  refunded  ; 
that  the  assured  had  -elected  to  make  the  payment,  and  that 
it  was  "all  right." 

Johnson  denies  that  the  July  payment  was  made  to  the 
defendant,  and  says  that  the  policy  was  forfeited  because  of 
its  non-payment.  The  clerk  in  the  office  at  the  time  Tied- 
mann called,  in  some  respects  contradicts  Tiedmann's  version, 
b-ut  he  admits  he  told  Tiedmann  that  Stiller  had  authority  to 
collect.  We  are  inclined  to  think  Tiedmann's  version  is  en- 
titled to  most  respect.  He  is,  to  all  appearances,  disinter- 
ested, and  his  evidence  is  unequivocal,  and  to  matters  which 
there  is  every  reason  to  suppose  he  would  accurately  remem- 
ber. 

The  court  instructed  the  jury,  with  reference  to  this  evi- 
dence, as  follows: 

"The  jury  are  instructed  by.  the  court,  that  if  they  find, 
from  the  evidence,  that  one  Stiller  was  employed  by  the  de- 
fendant to  deliver  the  policy  in  question,  and  to  receive  a 
half  year  premium  thereon,  and  that  said  policy  was  delivered 
by  him  in  May,  1871,  and  a  half  year  premium  thereon  then 
received  by  him,  and  that  thereafter,  during  the  same  month, 
the  said  Stiller  represented  himself  to  the  plaintiff  or  to  her 
husband  as  having  authority  from  the  defendant  to  receive 
the  premium  from  the  plaintiff  for  the  second  half  year, 
making  up  a  full  year's  premium,  and  that,  relying  upon  such 
representations,  the  plaintiff  or  her  husband  caused  such  pay- 
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ment  to  be  made  for  a  full  year,  and  took  from  the  said  Stiller 
the  receipt  therefor  offered  in  evidence  by  the  plaintiff;  and 
if  the  jury  further  find,  from  the  evidence,  that  afterwards 
and  during  the  same  month  the  witness,  Tiedmann,  acting 
on  behalf  of  the  plaintiff,  called  at  the  office  of  the  defendant 
in  Chicago,  and  exhibited  this  policy  and  the  receipt  of  Stil- 
ler, aforesaid,  to  a  clerk  of  the  company,  then  in  charge  of 
the  office,  and  inquired  of  him  in  regard  to  second  payment 
and  receipt,  and  was  then  and  there  informed  by  such  person 
in  charge  that  it  was  all  right,  or  words  to  that  effect,  then 
the  jury  are  justified  in  finding,  from  this  fact,  that  the  plain- 
tiff had  a  right  to  rely  on  the  sufficiency  of  such  payment, 
and  to  find  that  the  same  was  binding  upon  the  defendant, 
unless  this  jury  also  find,  from  the  evidence,  that  the  defend- 
ant afterwards,  within  a  reasonable  time,  repudiated  such 
payment  to  and  receipt  by  said  Stiller,  and  informed  the 
plaintiff  of  such  repudiation." 

It  is  insisted  that  this  instruction  is  erroneous ;  that,  by  the 
terms  of  the  policy,  the  agents  are  prohibited  from  altering  or 
discharging  contracts,  or  waiving  forfeitures. 

This  objection  we  do  not  deem  tenable.  The  question  in 
cases  of  this  kind  is  not  what  power  did  the  agent  in  fact 
possess,  but  what  power  did  the  company  hold  him  out  to  the 
public  as  possessing.  F.  and  M.  Ins.  Co.  v.  Chestnut  et  al.  50 
111.  118  ;  The  N.  E.  F.  and,  M.  Ins.  Co.  v.  Schettler,  18  id.  170 ; 
jEtna  Ins.  Co.  v.  Maguire,  51  111.  342.  It  is  immaterial  what 
may  have  been  said  in  the  policy  in  regard  to  the  payment 
of  the  premium.  It  was  within  the  power  of  the  company, 
acting  through  its  agents,  to  change  entirely  the  mode  of  or 
dispense  with  the  payments,  as  provided"  by  the  policy,  and 
adopt  a  different  mode  and  time  of  payment.  It  was  said 
by  Comstock,  J.,  in  The  Trustees  of  First  Baptist  Church  v. 
The  B.  F.  lis.  Co.  19  N.  Y.  305  :  "A  provision  in  a  policy 
already  executed  and  delivered,  so  as  to  bind  the  company, 
declaratory  of  a  condition  that  premiums  must  be  paid   in 
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advance,  manifestly  has  no  effect,  except  to  impart  convenient 
information  to  persons  who  may  wish  to  be  insured.  As  such 
a  provision  in  the  policy  in  question  could  have  no  effect  upon 
the  delivered  and  perfect  contract  in  which  it  was  contained, 
so  it  could  have  none  to  prevent  the  same  parties  from  mak- 
ing such  future  contract  as  they  pleased.  In  any  subsequent 
agreement  for  a  renewal  or  continuation  of  the  risk,  it  was 
competent  for  the  parties  to  contract  by  parol,  and  to  waive 
the  payment  in  cash  of  the  premium,  substituting  therefor  a 
promise  to  pay  on  demand,  or  at  a  future  day.  Proof  of  such 
an  agreement  would  have  no  tendency  to  contradict  or  to 
change  the  written  policy  already  in  force  between  the  par- 
ties, and  which  would  be  wholly  spent  before  the  new  agree- 
ment could  take  its  place/'  See  also  Meyers  v.  Keystone  M.  L. 
Ins.  Co.  27  Penn.  268.  And,  upon  like  principle,  it  can  not 
be  doubted  that  the  parties  might,  by  agreement,  instead  of 
deferring  a  payment  to  the  time  fixed  in  the  policy,  discharge 
it  by  a  present  payment.  The  execution  and  form  of  the 
receipt  is  of  no  consequence.  It  is,  at  best,  but  evidence  of 
a  fact  which  may  also  be  proved  by  parol.  The  important 
thing  is,  the  payment  of  the  money,  and  if  it  be  paid  to  and 
accepted  by  one  who  is  apparently  authorized  by  the  company 
to  receive  it,  it  is  sufficient,  whether  it  be  in  conformity  with 
the  terms  of  the  policy  or  not. 

Stiller  had  unquestioned  authority  to  solicit  the  application, 
to  deliver  the  policy  when  it  was  issued  by  the  defendant,  and 
to  receive  the  money  then  due.  We  are  inclined  to  think 
that  the  fair  presumption  from  this  would  be,  that  he  might 
also  receive  such  additional  sums,  due  at  a  future  day,  as  the 
parties  might  choose  to  pay;  but  we  do  not  think,  under  the 
evidence,  that  it  is  necessary  to  place  the  case  upon  this  ground. 
The  defendant  invited  the  public  to  its  general  office  for  the 
transaction  of  any  and  all  business  in  which  it  was  engaged. 
It  was  its  duty  to  have  some  one  there,  so  long  as  its  office 
was  kept  open,  empowered  to  transact  business,  or  at  least  to 
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receive  and  give  information  in  regard  to  its  business.  Those 
who  were  in  charge  of  it,  the  public  were  authorized  to  assume, 
were  its  agents  ;  and  it  is  not  to  be  presumed  by  the  public 
that  one  in  charge  of  the  office  would  act  in  a  matter  relating 
to  the  defendant's  business,  about  which  he  was  unauthorized 
to  act.  That  Johnson  had  ample  authority  is  not  questioned. 
It  was  necessary  that  he  should  have  a  clerk  and  a  book- 
keeper to  assist  him  in  the  business,  and  they  were  left  in 
charge  of  it  in  his  absence. 

It  was  said,  in  Bodine  et  al.  v.  Exchange  Fire  Ins.  Co.  51  N. 
Y.  123,  by  Earl,  C,  in  delivering  the  opinion  of  the  court : 
"We  know,  according  to  the  ordinary  course  of  business,  that 
insurance  agents  frequently  have  clerks  to  assist  them,  and 
that  they  could  not  transact  their  business  if  obliged  to  attend 
to  all  the  details  in  person;  and  these  clerks  can  bind  their 
principals  in  any  of  the  business  which  they  are  authorized 
to  transact.  An  insurance  agent  can  authorize  his  clerk  to 
contract  for  risks,  to  deliver  policies,  to  collect  premiums, 
and  to  take  payment  of  premiums  in  cash  or  securities,  and 
to  give  credit  for  premiums,  and  to  demand  cash;  and  the  act 
of  the  clerk  in  all  such  cases  is  the  act  of  the  agent,  and  binds 
the  company  just  as  effectually  as  if  it  were  done  by  the  agent 
in  person.  The  maxim  of  delegatus  non  potest  delegare  does 
not  apply  in  such  a  case." 

This  we  conceive  to  be  a  correct  statement  of  the  law  in 
such  cases.  Applied  to  the  present  case,  it  leaves  no  room 
for  argument  that  the  clerk  with  whom  Tiedmann  conversed 
in  the  office  was,  as  to  the  communication  then  made,  the 
agent  of  the  defendant. 

The  general  duties  of  the  clerk  were,  as  he  swears,  "collect- 
ing, doing  office  work,  sending  notices,  copying  applications 
and  letters,  etc.,  under  Mr.  Johnson's  directions."  In  the 
present  instance,  the  character  of  these  duties  was,  from  the 
circumstances,  somewhat  enlarged.  Johnson  had  gone  to 
Detroit,  leaving  the  office  open  to  the  public  for  the  transac- 
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tion  of  business,  and  in  charge  of  the  clerk  and  book-keeper. 
Communications,  therefore,  which,  if  Johnson  had  been  pres- 
ent, would  have  been  made  to  him,  must,  necessarily,  be  made 
either  to  the  clerk  or  the  book-keeper.  The  clerk  acted,  in 
this  respect,  and,  so  far  as  the  public  was  concerned,  properly 
enough.  That,  under  these  circumstances,  he  was  so  far  the 
agent  of  the  company  as  to  bind  it  by  notice  received  or  in- 
formation communicated,  in  regard  to  the  payment  of  pre- 
miums, is,  we  think,  clear.  It  could  not  be  that  parties  would 
have  to  follow  Johnson  in  his  travels,  or  wait  his  pleasure, 
to  communicate  or  receive  information  in  this  respect,  when 
the  defendant  was  keeping  open  its  general  office,  in  the 
charge  of  employees,  for  the  transaction  of  its  business. 
Moreover,  a  part  of  the  duties  expressly  enjoined  upon  the 
clerk,  as  we  have  seen,  was  to  give  notices  in  respect  to  the 
payment  of  premiums  and  to  make  collections.  Had  a  pay- 
ment, therefore,  been  made  to  him,  no  question  could  be 
raised  as  to  its  sufficiency.  Upon  what  principle,  then,  can 
it  be  said  that  information  given  to  him  that  payment  had 
been  made  to  another  was  not  information  communicated  to 
an  agent  in  the  line  of  his,  duty? 

We  are,  therefore,  of  opinion,  that  the  defendant  is  con- 
cluded by  the  notice  given  to  the  clerk  by  Tiedmann,  that 
the  premium  due  in  July  had  been  paid  to  Stiller,  and  that 
the  plaintiff  was  justified  in  acting  upon  the  information 
given  to  him,  "that  the  money  would  not  be  refunded — that 
it  was  all  right." 

When  the  defendant  was  thus  notified  that  payment  had 
been  made,  it  was  its  duty,  if  it  was  designed  to  repudiate 
the  payment,  to  give  prompt  notice  to  that  effect.  Had  this 
been  done,  the  plaintiff  would  still  have  had  ample  time — of 
which  she  would,  doubtless^  have  availed — to  have  made  the 
payment  in  such  manner  as  that  it  could  not  have  been  ques- 
tioned. ~No  such  notice  having  been  communicated  by  the 
defendant,  it  is  now  estopped  from  denying  the  sufficiency  of 
the  payment. 
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We  perceive  no  error  either  in  the  giving  or  refusing  of 
instructions,  and  the  evidence  authorizes  the  verdict,  as  ren- 
dered by  the  jury. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  Illinois  Centkal  Railroad  Company 

v. 
Richard  M.  Mitchell. 

1.  Common  carrier — liability  of  an  intermediate  carrier  in  a  continu- 
ous line.  Where  a  carrier  receives  goods  for  transportation  over  his  line, 
and  then  to  be  delivered  to  another  for  like  transportation,  he  can  not 
relieve  himself  of  the  common  law  liability  of  insurer,  until  he  has 
actually  delivered  them  to  the  next  carrier  in  the  line.  If  the  next  carrier 
is  not  ready  to  receive  them,  and  he  stores  them  in  a  warehouse,  the  goods 
will  still  be  considered  in  transit,  and  his  liability  will  not  be  changed  to 
that  of  warehouseman.  That  is  the  case  only  when  the  goods  have 
reached  their  final  destination. 

2.  Thus,  where  a  lot  of  flour  was  shipped  in  Wisconsin,  by  the  Min- 
eral Point  Railroad  Company,  to  Warren,  Illinois,  thence  by  defendant's 
railroad  to  Chicago,  and  from  Chicago  by  the  Union  Steamboat  Company 
to  Buffalo,  and  from  the  last  place  to  New  York  by  the  Erie  Railroad, 
marked  to  "  Foster,  G-wyn  &  Co.,  New  York,  care  of  Union  Steamboat 
Company,  Chicago,  Illinois,"  and  the  flour  was  received  by  the  defend- 
ant at  Warren,  and  transported  to  Chicago,  and  put  in  defendant's  ware- 
house late  on  the  6th  of  October,  1871,  where  it  was  destroyed  by  fire  Oct. 
8,  1871,  the  boat  company  having  no  regular  time  for  departure :  Held, 
that  the  defendant  was  liable  to  the  owner  for  the  loss ;  but  that  if  Chi- 
cago had  been  the  final  destination  of  the  flour,  the  defendant's  liability 
as  carrier  would  have  ceased,  and  that  of  warehouseman  have  attached. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Josiah  McEoberts,  Judge,  presiding. 

Mr.  J  no.  N.  Jewett,  and  Mr.  Chas.  T.  Adams,  for  the 
appellant. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  for  the  appellee. 


472  I.  C.  R.  R.  Go.  v.  Mitchell.  [Sept.  T. 

Opinion  of  the  Court. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court: 

This  was  an  action  on  the  case,  brought  by  appellee  against 
appellant,  in  the  Superior  Court  of  Cook  county,  to  recover 
the  value  of  100  barrels  of  flour  which  were  destroyed  by  fire 
in  appellant's  warehouse  in  Chicago. 

A  trial  was  had  before  the  court,  a  jury  having  been  waived, 
and  judgment  rendered  in  favor  of  appellee  for  $600.  Appel- 
lant excepted  to  the  judgment  rendered  by  the  court,  and 
brought  the  case  here  by  appeal. 

It  appears  from  the  record  that  on  the  5th  day  of  October, 
1871,  appellee  delivered  for  shipment  to  the  Mineral  Point 
Railroad  Company,  at  Riverside,  Wisconsin,  100  barrels  of 
flour,  which  was  to  be  shipped  by  the  Mineral  Point  Railroad 
Company  to  Warren,  Illinois,  thence  by  appellant's  road  to 
Chicago,  and  from  Chicago  by  the  Union  Steamboat  Company 
to  Buffalo,  and  from  Buffalo  by  the  Erie  Railroad  to  New 
York. 

The  flour  was  receipted  to  appellee  by  the  Mineral  Point 
Railroad  Company,  in  which  receipt  the  shipping  directions 
were,  "  Foster,  Gwyn  &  Co.,  New  York,  care  Union  Steamboat 
Company,  Chicago,  Illinois."  The  flour  was  loaded  at  Riv- 
erside, in  one  of  appellant's  cars,  and  the  shipping  directions 
taken  by  appellant  upon  receiving  it.  The  flour  reached 
Chicago,  and  was  transferred  from  the  car  to  appellant's  ware- 
house late  on  the  6th  day  of  October,  where  it  was  destroyed 
by  fire  on  the  8th.  Appellant  neither  delivered,  nor  offered  to 
deliver  the  flour  to  the  Steamboat  Company,  neither  was  any 
notice  given  the  Boat  Company  of  its  arrival.  The  receipt 
given  appellee  by  the  Mineral  Point  Road,  when  he  delivered 
the  flour  at  Riverside,  read  as  follows  : 

"Riversipe  Station,  Oct.  5,  1871. 

"  Received    from   R.    M.   Mitchell,  by  the   Mineral   Point 

Railroad,   the  following  articles,  in  apparent  good   order,  as 

marked  and  described  below,  to  be  forwarded  to  the  Illinois 

Central  Railroad  Company,  Warren,  111.,  subject  to  the  con- 
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ditftns,  regulations  and  payment  of  freight  as  per  published 
tariff  of  said  company : 


Marks. 

No. 

Articles. 

Weight. 

Foster,  Gwyn  &  Co.,  New 
York,  care  Union  Steam- 
boat Co.,  Chicago,  111. 

100  bbls.  flour. 

20,000 

James  Jackson,  Agent/' 

Under  the  contract  the  liability  of  the  Mineral  Point  Rail- 
road Company  terminated  when  it  transported  the  flour  to 
Warren,  Illinois,  and  delivered  it  there  in  good  condition  to 
appellant.  And  it  is  claimed  by  appellant  that  its  liability 
as  a  common  carrier  ceased  when  it  shipped  the  flour  to  Chi- 
cago and  deposited  it  in  its  warehouse  ;  that  then  the  liability 
of  carrier  terminated,  and  that  of  warehouseman  began.  In 
support  of  this  position,  we  have  been  referred,  by  the  coun- 
sel of  appellant,  to  numerous  decisions  of  this  court,  none  of 
which,  however,  decide  the  point  involved  in  this  case. 
These  authorities  cited  show  the  rights  and  liabilities  of  a 
common  carrier,  when  goods  have  reached  their  final  des- 
tination, and  have  been  placed  in  a  warehouse,  and  are  there 
waiting  delivery  to  the  consignee.  Had  Chicago  been  the 
final  destination  of  the  flour  shipped  by  appellee,  then  the 
authorities  referred  to  would  have  been  decisive  of  the  ques- 
tion involved.  But  this  flour  was  shipped  to  New  York,  not 
Chicago.  Appellant  knew  its  destination  when  it  received 
the  goods.  Appellee  had  for  some  time  been  shipping  flour 
over  the  same  route.  It  was  not  subject  to  storage  or  trans- 
fer charges  at  Chicago.  For  aught  that  appears,  appellee  had 
no  knowledge  or  expectation  that  his  flour  would  be  stored 
in  a  warehouse  at  Chicago.  He  shipped  his  goods  to  be  car- 
ried to  New  York,  not  to  be  warehoused  at  intermediate 
points. 
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The  Mineral  Point  Railroad  Company,  having,  by  contract, 
limited  its  liability  to  ship  over  its  own  road  and  deliver  to 
appellant,  the  question  for  determination  is,  what  were  the 
duty  and  liability  of  each  of  the  common  carriers  constituting 
the  entire  line  over  which  the  flour  was  shipped  from  River- 
side to  New  York.  The  general  rule  seems  to  be,  when  the 
next  carrier  in  the  connection  has  a  place  of  receiving  goods, 
as  in  the  case  of  railways,  always  open,  and  agents  ready  to 
receive  them,  it  would  probably  be  the  duty  of  each  preceding 
carrier  to  make  immediate  delivery,  at  the  place  of  receiving 
freight,  to  the  next  succeeding  carrier  in  the  line,  and  this 
fixes,  ordinarily,  the  carrier's  liability.  In  this  mode  a  con- 
tinuous liability  of  carriers  is  kept  up  throughout  the  whole 
line,  which,  it  seems  to  us,  is  the  true  policy.  Vol.  2,  Red.  75. 

The  Union  Steamboat  Company  received  freight  from 
appellant  upon  the  river  wharf,  where  appellant  delivered  it 
for  the  boat  company.  These  boats  had  no  regular  time  of 
departure,  and  it  appears  to  have  been  the  habit  of  appellant 
to  place  all  goods  for  shipment  by  the  boats  in  its  warehouse, 
and  when  the  boats  came  for  it,  it  was  delivered  on  the  wharf. 
When  goods  are  received  by  a  carrier  to  be  shipped  from  one 
point  to  another  on  the  carrier's  own  line  of  road,  it  is  a  con- 
ceded proposition,  if  the  goods  are  destroyed  in  transitu,  the 
carrier  is  liable  to  the  owner,  unless  the  goods  are  destroyed 
by  the  act  of  God  or  the  public  enemies,  it  being  the  duty  of 
the  carrier,  in  such  case,  to  ship  and  safely  deliver  the  goods 
to  their  destination.  When  the  goods  reach  the  point  to 
which  they  are  shipped,  if  the  consignee  is  not  there  ready  to 
receive  them,  then  the  carrier  has  the  right  to  place  them  in 
warehouse. 

If,  however,  while  the  goods  are  in  transitu,  the  carrier,  for 
its  own  convenience,  or  some  other  cause,  should  see  proper 
to  unload  and  warehouse  them,  and  while  warehoused  they 
should  be  destroyed  by  fire,  there  can  be  no  question  but  the 
carrier  would  be  liable  in  the  same  manner  as  if  the  goods 
should  be  destroyed  without  having  been  placed  in  warehouse, 
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and  this  proceeds,  upon  the  ground  that  the  liability  of  the 
carrier  exists  and  continues  while  the  goods  are  in  transitu. 

It  is  also  clear,  where  goods  are  delivered  at  the  depot  for 
shipment,  and  the  carrier,  prior  to  shipment,  places  them  in 
its  warehouse  for  safe-keeping  or  otherwise,  and  the  goods  are 
destroyed,  the  railroad  company  will  be  liable  as  a  common 
carrier,  and  not  as  warehouseman,  for  the  reason,  legally,  the 
goods  are  destroyed  in  transitu. 

Upon  the  same  principle,  the  undertaking  in  the  case  under 
consideration  was  continuous  from  Riverside  to  New  York, 
although  the  goods  were  to  be  transported  over  the  lines  of 
several  and  distinct  carriers.  The  duty  and  liability  of  each 
carrier  was  to  ship  over  its  own  and  deliver  to  the  next  suc- 
ceeding line.  This  affords  protection  to  the  shipper  from  loss 
of  his  goods  from  the  time  he  delivers  them  to  the  carrier  for 
shipment,  until  they  are  delivered  to  the  point  to  which  they 
are  consigned,  and,  as  is  well  said  by  Redfield,  a  continuous 
liability  of  carriers  is  kept  up  through  the  whole  line,  which 
is  the  true  policy. 

While  this  rule  gives  protection  to  the  shipper,  it  does  no 
injustice  to  the  carrier.  It  does  not  enlarge  the  carrier's 
liability  from  what  it  is  in  case  goods  are  shipped  from  one 
point  to  another  on  its  own  line,  for  the  reason  that  when  the 
goods  reach  the  end  of  the  carrier's  line,  it  relieves  itself  of 
responsibility  by  delivering  them  in  good  order  to  the  next 
succeeding  carrier,  whereas,  in  the  other  case,  the  liability  of 
the  carrier  terminates  when  the  goods  are  stored  in  the  ware- 
house. 

The  case  of  Mills  et  al.  v.  Mich.  Cen.  R.  R.  Co.  45  N.  Y.,  is 
directly  in  point.  In  that  case,  298  bags  of  wheat  were 
shipped  on  the  road,  at  Kalamazoo,  Mich.,  on  the  16th  day  of 
October,  to  go  to  Detroit  by  rail,  thence  to  Buffalo, .N.  Y., 
by  propellers  by  the  lakes,  thence  to  Albany  by  the  New 
York  Central.  The  wheat  was  consigned  to  Mills  &  McMar- 
tin,  Albany,  N.  Y.  The  wheat  arrived  at  Detroit  on  the  18th, 
and  on  the  night  of  that  day  was  burned.     Notice  was  given 
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by  the  railroad  to  the  propellers  that  the  wheat  was  there 
ready  for  shipment.  The  wheat  was  ready  for  the  boat  on  the 
day  it  was  burned,  but  no  boat  was  ready  to  take  it.  The  court 
held  that  a  reasonable  time,  which  must  elapse  after  notice,  did 
not  expire  until  a  vessel,  which,  in  the  ordinary  course  of  busi- 
ness, could  receive  the  goods,  had  failed  to  do  so.  See  also 
Gould  v.  Chapin,  20  N.  Y.  259.  The  court,  in  deciding  the 
cas%,  say :  "  A  carrier,  in  possession  of  goods  to  be  delivered 
to  a  subsequent  carrier  for  transportation,  remains  liable  as 
insurer,  although  the  second  carrier,  after  notice  and  request 
to  do  so,  has  neglected,  for  an  unreasonable  time,  to  secure 
them." 

The  identical  question  raised  in  this  case  has,  however, 
been  decided  by  the  Supreme  Court  of  the  United  States,  in 
case  of  Mich.  Cen.  R.  R.  Co.  v.  The  Mineral  Springs  Manufactur- 
ing Co.  16  Wall.  318.  The  facts  upon  which  the  decision  was 
made  are,  that  in  October,  1865,  the  railroad  company  received 
at  Jackson,  a  station  on  its  line  of  road  west  of  Detroit,  a  lot 
of  wool,  and  gave  a  receipt  for  it.  The  wool  was  consigned 
to  Stafford,  Conn.  The  shipper  gave  instructions,  which  were 
in  the  way-bill,  that  from  Detroit  it  should  be  shipped  by 
lake  in  boats.  It  appeared  that  the  line  of  steamers  could 
not  carry  freight  as  fast  as  it  arrived  at  Detroit.  The  wool 
was  shipped  to  Detroit,  and  there  put  in  the  warehouse  by 
the  railroad  company,  where  it  remained  six  days  awaiting 
transportation  by  boat,  when  it  was  destroyed  by  fire.  On 
these  facts  the  court  say:  "In  such  a  case,  it  is  the  duty  of 
the  carrier,  in  the  absence  of  any  special  contract,  to  carry 
safely  to  the  end  of  its  line,  and  deliver  to  the  next  carrier  on 
the  route,  beyond.  This  rule  of  liability  is  adopted  gener- 
allv  by  the  courts  in  this  country.  It  is  unfortunate  for  the 
interests  of  commerce  that  there  is  any  diversity  of  opinion 
on  such  a  subject,  especially  in  this  country ;  but  the  rule 
that  holds  the  carrier  only  liable  to  the  extent  of  his  own 
route,  and  for  the  safe  storage  and  delivery  to  the  next  car- 
rier is,  in  itself,  so  just  and  reasonable,  that  we  do  not  hes- 
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itate  to  give  it  our  sanction.  Public  policy,  however,  requires 
that  the  rule  should  be  enforced,  and  will  not  allow  the  car- 
rier to  escape  responsibility  in  storing  the  goods  at  the  end 
of  its  own  route,  without  delivering, or  an  attempt  to  deliver, 
to  the  connecting  carrier.  If  there  be  a  necessity  for  storage, 
it  will  be  considered  a  mere  accessory  to  the  transportation, 
and  not  as  changing  the  nature  of  the  bailment.  It  is  very 
clear  that  the  simple  deposit  of  the  goods  by  the  carrier  in 
his  depot,  unaccompanied  by  any  act  indicating  an  intention 
to  renounce  the  obligation  of  a  carrier,  will  not  change  or 
even  modify  his  liability. 

"  It  is  argued,  however,  that  there  is  no  difference  between 
goods  to  be  delivered  to  the  owner  at  their  final  destination, 
and  goods  deliverable  to  the  owner  or  his  agent  for  further 
carriage;  that  in  both  cases,  as  soon  as  they  are  ready  to  be 
delivered  over,  they  are  awaiting  delivery.  This  position, 
although  plausible,  is  not  sound/' 

See  also  Fenner  v.  R.  R.  Co.  44  N.  Y.  505 ;  McDonald  v. 
ftertern  R.  B.  Co.  34  N.  Y.  497. 

The  principles  announced  by  the  Supreme  Court  of  the 
United  States  in  the  case  cited  supra,  are  just,  and  the  rule 
there  adopted  can  not  fail  to  work  advantageously,  both  to 
the  shipper  and  the  common  carrier. 

So  long  as  the  transportation  companies  hold  out  to  the 
shipping  interest  of  the  country  that  they  constitute  a  contin- 
uous and  through  line  for  transporting  the  products  of  the 
country  to  the  eastern  markets,  and  as  such  receive  goods  to 
be  carried,  the  transfer  of  goods  from  the  line  of  one  to  that 
of  the  other  is  a  matter  they  must  arrange  among  themselves, 
but  the  shipper,  in  order  to  be  properly  protected,  holds  the 
first  carrier  in  the  line  until  his  goods  are  safely  delivered  to 
the  next,  and  so  on  until  the  goods  reach  their  final  destina- 
tion. 

In  this  way  the  shipping  interest  of  the  country  is  pro- 
tected, and  each  carrier  in  a  continuous  line  is  only  required 
to  discharge  its  common  law  duty — to  sally  carry  over  its 
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own  line,  and  deliver  to  the  next  succeeding  carrier  in  the 
line. 

Appellant  having  received  these  goods  at  Warren,  Illinois, 
the  law  required  it  to  carry  and  deliver  them  to  Union  Steam- 
boat Company  at  Chicago.  This  it  failed  to  do,  and  therefore 
is  liable  to  appellee  for  the  value  of  the  flour. 

The  judgment  will  therefore  be  affirmed. 

Judgment  affirmed. 


Alfbed  Guest  et  al. 

V. 

William  H.  Eeynolds. 

1.  Nuisance — case  lies  for.  If  a  party  erect  anything  offensive  so 
near  the  house  of  another,  that  it  becomes  useless  thereby,  an  action  on 
the  case  will  lie.  But  it  does  not  lie  if  a  man  build  a  house  and  makes 
a  cellar  upon  his  own  land,  whereby  a  house  newly  built  on  adjoining 
premises  falls  down,  nor  if,  by  such  building,  he  stops  lights  newly  made 
in  the  house  of  another,  though  the  lights  have  continued  for  thirty  or 
forty  years.  Some  positive  right  must  be  invaded  before  an  action  will 
lie  against  one  for  use  of  his  own  property. 

2.  Same — obstructing  light  and  views  by  fence  on  adjoining  premises. 
In  the  absence  of  an  adverse  right  by  prescription,  grant  or  otherwise, 
the  owner  has  the  right  to  erect  a  fence  or  building  upon  his  own  land, 
which  will  have  the  effect  to  deprive  the  owner  of  adjacent  premises  of 
light  and  air  to  his  house,  and  obstruct  his  view  from  the  same,  and  such 
erection,  unless  made  of  offensive  material,  will  not  be  a  nuisance  for 
which  any  action  lies. 

3.  Pleading-  and  evidence — recovery  must  be  had  on  the  ground 
alleged  in  declaration.  If  the  plaintiff  in  his  declaration  places  his  right 
to  recover  upon  the  ground  of  ah  obstruction  by  which  air  and  light  are 
prevented  from  coming  into. his  house,  and  thereby  rendering  his  rooms 
dark,  unwholesome  and  uninhabitable,  he  will  be  required  to  prove  his 
case  as  laid,  and  show  his  right  to  the  passage  of  air  and  light  over  the 
defendant's  land,  and  its  interruption.  It  will  not  be  competent  for  him 
on  the  trial  to  prove  an  injury  from  a  nuisance,  as  that  the  obstruction 
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was  made  of  offensive  and  filthy  material,  which  created  an  unwhole- 
some atmosphere  in  his  house,  as  that  is  a  different  and  independent 
cause  of  action. 

4.  Common  law — as  to  ancient  lights  not  sanctioned  in  this  State.  The 
English  doctrine  of  prescriptive  right,  permitting  limitations  to  win- 
dow lights  and  views  and  prospects,  not  being  adapted  to  the  condition 
of  affairs  in  this  country,  is  uot  in  force  in  this  State. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  John  G.  Rogers,  Judge,  presiding. 

Messrs.  Sleeper  &  Whiton,  for  the  appellants. 

Mr.  A.  Garrison,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  brought  to  the  circuit  court 
of  Cook  county,  to  recover  damages  for  an  alleged  obstruc- 
tion, by  defendants,  of  the  free  use  of  the  light  and  air  pass- 
ing laterally  over  the  premises  of  defendants  to  plaintiff's 
premises. 

The  declaration  contains  two  counts,  in  substance,  as  fol- 
lows :  Plaintiff,  after  averring  his  residence  on  a  particular  lot, 
73  South  Sangamon  street,  in  Chicago,  in  a  house  having  doors, 
windows  and  views  of  the  street,  through  which  light,  air  and 
views  had  and  ought  to  enter  into  the  dwelling  house,  and  the 
views  should  not  have  been  obstructed,  and  the  use  of  the 
light  and  air  and  views  should  not  have  been  obstructed,  and 
ought  to  be  used  by  plaintiff  and  his  family,  for  the  whole- 
some use  and  occupancy  thereof,  avers :  Yet,  the  said 
defendants,  well  knowing  the  premises,  but  contriving,  wrong- 
fully and  unjustly  intending  to  injure  the  plaintiff  and  his 
family,  and  to  deprive  them  of  the  use  of  said  doors,  win- 
dows and  views,  and  to  incommode  him  in  the  use  and 
enjoyment  thereof,  and  to  annoy  plaintiff  in  his  use  and 
possession  and  enjoyment  of  said  premises,  on,  etc.,  wrong- 
fully and  injuriously  caused  and  erected   and   raised  a  high 


480  Guest  et  al.  v.  Reynolds.  [Sept.  T. 

Opinion  of  the  Court. 

board  fence,  and  caused  to  be  erected,  constructed  and  raised 
on  the  north  part  of  said  lot  and  dwelling  house  and  lot,  and 
adjoining  thereto,  a  high  board  obstruction.  The  obstruction 
was  made  and  constructed  next  to  the  north  line  of  the 
house  and  lot,  No.  73  South  Sangamon  street.  It  was  made 
upon  the  south  line  of  an  alley  next  north  of  said  house  and 
lot,  and  close  adjoining,  and  was  so  made  and  constructed, 
and  is  now  standing,  and  in  such  close  proximity  that  it 
hides  the  original  fences.  It  nowhere  protects  the  alley, 
and  it  is  so  raised  and  constructed,  and  of  such  height  made 
at  certain  places  in  its  construction,  and  so  near  to  the  win- 
dows, that  it  wrongfully  and  injuriously  darkens  the  said 
dwelling  house,  obstructs  the  light  to  said  windows,  and  is 
so  made  as  to  obstruct  the  view  to  said  street,  and  in  fact  is 
so  constructed,  wrongfully  and  injuriously,  as  aforesaid,  as  to 
interfere  with  the  use  of,  and  the  light  and  air  and  views 
from  said  dwelling  house,  and  thereby  renders  said  dwelling 
house  of  but  little  use  to  plaintiff  and  his  family;  and 
defendants  have  wrongfully  and  injuriously  kept  and  con- 
tinued said  high  board  fence  obstruction,  etc.,  by  them 
erected,  as  aforesaid,  for  a  long  space  of  time,  to-wit,  etc.; 
and  the  same  is  now  continued,  by  means  of  which  premises, 
the  said  dwelling  house,  with  its  appurtenances,  are  greatly 
darkened  and  injured,  and  they  continued  darkened  and 
injured,  and  the  light,  air  and  views  wrere  and  are  hindered 
and  prevented  from  coming  into,  and  through  the  said  win- 
dows, into  said  dwelling  house,  and  the  same  hath  thereby 
been  rendered,  and  is  close,  uncomfortable,  unwholesome 
and  measurably  unfit  for  habitation,  and  plaintiff  and  his 
family  have  thereby  been,  and  still  are,  greatly  annoyed  and 
incommoded  in  the  use,  possession  and  enjoyment  of  said 
dwelling  house  and  lot,  with  the  appurtenances,  to-wit,  etc., 
to  the  damage,  etc. 

The  second  count,  omitting  the  formal  and  introductory 
parts,  avers  :  Yet,  the  said  defendants,  well  knowing  the 
premises,  but   continuing,  etc.,  and   intending  to  injure  and 
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prejudice  plaintiff  and  to  deprive  him  of  the  use,  benefit  and 
enjoyment  of  the  said  windows,  and  to  annoy  and  incom- 
mode him  in  the  use,  possession  and  enjoyment  of  said  dwell- 
ing house,  with  the  appurtenances,  heretofore,  to-wit,  etc., 
(with  a  continuando),  wrongfully,  maliciously,  wilfully  and 
injuriously  greatly  darkened  said  windows,  and  hindered 
and  prevented  the  light  and  air  from  coming  and  entering 
into,  into  and  through  said  windows  into  said  dwelling  house 
and  premises,  and  the  same  have  thereby  been  rendered  and 
are  uncomfortable,  unwholesome  and  unfit  for  habitation, 
and  the  plaintiff  thereby  has  been  and  is  greatly  annoyed 
and  incommoded  in  the  use,  possession  and  enjoyment  of  said 
dwelling  house  and  premises,  with  the  appurtenances,  to  his 
damage,  etc.     The  plea  was,  not  guilty. 

Under  instructions  from  the  court,  the  plaintiff  had  a  ver- 
dict for  eight  hundred  and  thirty-eight  dollars,  a  portion  of 
Which  was  remitted  and  judgment  rendered  for  five  hundred 
dollars. 

To  reverse  this  judgment  defendants  appeal. 

AVe  have  copied,  literally,  the  counts  of  the  declaration,  in 
order  that  the  precise  nature  of  the  action  may  be  seen  and 
understood. 

Appellee  claims  that  the  gravamen  of  the  action  is  not  for 
obstructing  light  and  air  and  views,  but  it  is  for  erecting  an 
unsightly  fence  and  of  offensive  materials.  The  logic  of  the 
narr.  certainly  is,  that  plaintiff  having  the  right  to  use  the 
light  and  air  and  views,  he  has  been  deprived  of  the  same  by 
the  erection  of  the  fence,  and  by  which  erection  his  dwelling 
has  been  darkened,  rendered  unwholesome  and  unfit  for  habi- 
tation. The  latter  is  alleged  as  a  consequence  of  the  erec- 
tion of  the  fence,  and  the  right  to  build  the  fence  is  denied, 
because  of  plaintiff's  right  to  have  free  course  for  light  and 
air  and  an  unobstructed  view  from  his  windows.  The  grav- 
amen of  the  action  most  clearly  is,  the  obstruction  of  light, 
air   and  view,  the   rest   being   consequences,  merely,   of  the 

obstruction.     It,is  not  alleged,  the  materials  which  composed 
31— 68th  III. 
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the  obstruction — the  fence — were  of  an  offensive  nature,  or 
that  the  air,  in  passing  through  or  over  the  fence,  became 
charged  with  offensive  matter.  The  averment  simply  is,  by 
erecting  a  fence  the  passage  of  light  and  air  has  been  ob- 
structed, by  which  the  dwelling  has  been  darkened,  rendered 
unwholesome  and  unfit  for  habitation. 

In  this  view  of  the  nature  of  the  action,  the  first  question 
to  be  determined  is,  were  defendant's  lots,  on  the  south  boun- 
dary of  which  they  erected  this  fence,  servient  lots  ;  in  other 
words,  had  the  plaintiff  any  right  to  the  passage  of  light  and 
air  laterally  over  defendant's  lots,  to  plaintiff's  doors  and 
windows,  and  to  an  unobstructed  view  of  an  adjacent  street? 
If  he  had,  whence  does  he  derive  it?  This  is  for  him  to 
show,  and  he  has  not  shown  it.  He  shows  no  right  by  pre- 
scription, by  use  for  twenty  years,  if  such  use  could  be  avail- 
able, and  no  grant  from  any  one.  The  owner  of  the  prem- 
ises erected  the  dwelling  house  occupied  by  plaintiff  within 
two  feet  of  the  south  line  of  defendant's  premises.  We  have 
been  referred  to  no  law  forbidding  defendants  from  erecting 
a  fence  on  the  line  of  their  own  land.  Admit  the  erection 
does  darken  the  rooms  of  his  neighbor — that  it  does  render 
them  close  and  uncomfortable,  and  annoy  and  incommode 
him,  the  defendants  have  only  exercised  a  right  belonging  to 
them,  by  building  the  fence. 

This  is  not  a  case  of  ancient  lights.  The  plaintiff  insists 
it  is  for  a  nuisance,  arising  out  of  a  violation  of  the  maxim, 
"sic  utere  tuo  ut  alienam  non  Icedas."  It  is  not  denied,  that,  by 
the  common  law,  an  action  on  the  case  lies  for  a  nuisance  to 
the  habitation  or  estate  of  another,  many  instances  of  which 
are  readily  found  in  the  books  ;  and  among  the  many  hun- 
dred, one  is  now  before  us^  in  10  Ad.  &  Ellis,  590,  Hight  v. 
Thomas,  37  E.  C.  L.  Rep*  182,  and  is  germane  to  this  case. 
That  was  an  action  for  annoying  plaintiff  in  the  enjoyment  of 
his  house,  by  causing  offensive  smells  to  arise  near  to,  in,  and 
about  the  house.  The  defendant  pleaded  the  enjoyment,  as 
of    right,  for   twenty  years  of  a   mixen    (compost  heap    or 
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dunghill)  on  his  land  contiguous  and  near  to  plaintiff's  house, 
whereby,  during  all  that  time,  offensive  smells  necessarily  and 
unavoidably  arose  from  the  said  mixen.  This  plea  was 
traversed,  and  there  was  a  verdict  for  the  defendant.  In  the 
King's  Bench  the  plea  was  held  bad,  and  the  plaintiff  enti- 
tled to  judgment,  as  it  did  not  show  a  right  to  cause  offensive 
smells  in  the  plaintiff's  premises,  nor  that  any  smells  had  in 
fact  been  used  to  pass  beyond  the  limits  of  defendant's  own 
house. 

The  law  unquestionably  is,  if  a  man  erect  anything  offen- 
sive so  near  the  house  of  another,  that  it  becomes  useless 
thereby,  case  lies,  as,  a  lime  kiln,  a  dye  house,  a  tallow  fur- 
nace, a  privy,  a  brew  house,  a  tan  vat,  a  smelting  house,  and 
the  like.  But  it  does  not  lie  if  a  man  builds  a  house  and 
makes  cellars  on  his  soil,  whereby  a  house  newly  built  on  the 
adjoining  soil  falls  down,  so,  if  by  such  building  he  stops 
lights  newly  made  in  the  house  of  another,  though  the  lights 
have  continued  for  thirty  or  forty  years. 

In  all  the  cases  where  it  was  held  the  action  would  lie,  a 
positive  right  was  invaded.  If  this  was  a  case  of  ancient 
lights,  the  maxim  would  apply.  But  plaintiff  having  estab- 
lished no  right,  he  can  not  claim  to  be  injured  or  damnified, 
as  no  right  is  infringed, — legally  speaking,  there  is  no  injury  or 
damage.  The  defendants  can  not  be  charged  with  so  using 
their  own  property  as  to  injure  another.  By  the  fence  the 
plaintiff  has  been  deprived  of  the  use  of  that  which  did  not 
belong  to  him,  for  light  and  air  are  not  the  subjects  of  prop- 
erty beyond  the  moment  of  actual  occupancy.  Mohan  v. 
Brown,  13  Wend.  261 ;  Parker  v.  Foote,  19  ib.  309. 

That  the  defendants  had  the  right  to  build  a  fence  fifty  feet 
high,  on  their  own  land,  or  a  high  wall  which  should  have 
the  effect  to  deprive  plaintiff  of  light  and  air,  and  obstruct 
his  view,  the  plaintiff  himself  showing  no  prescriptive  or 
other  adverse  right,  is  settled  by  authority. 

The  case  of  Gerber  v.  Grabel,  16  111.  217,  is  referred  to 
on  this  question.     There,  the  declaration  did  not  prescribe  for 
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ancient  lights,  but  declared  generally,  as  in  this  case,  that 
plaintiff  was  possessed  of  the  house,  and  ought  to  enjoy  a 
right  to  the  light  and  air  through  the  windows.  The  court 
held  the  declaration  was  sufficient  to  admit  proof  of  the 
right,  whether  it  arises  upon  a  prescription,  by  contract,  or 
otherwise  by  estoppel. 

The  English  doctrine  was  fully  examined  and  admitted 
by  one  of  the  judges,  Mr.  Justice  Scates  delivering  the 
opinion,  that  the  rule  in  England  was  the  presumptive  pre- 
scription of  twenty  years,  applied  in  analogy  to  the  Statute 
of  Limitations.  But,  he  said,  such  was  not  the  rule  of  the 
common  law  of  this  State,  and,  discussing  the  older  authori- 
ties, from  Rolle's  Abridgment,  through  Coke,  down  to 
Croke's  Eliz.  to  the  accession  of  James  I,  the  learned  judge 
reached  the  conclusion,  that,  a  prescription  of  twenty  years 
for  the  easement  of  light  and  air,  was  not  applicable  to  the 
circumstances  of  this  $tate,  unsettled  and  unimproved  as  it 
is;  that  the  doctrine  can  not  be  traced  further  back  than  the 
twenty-first  year  of  James  I.  He  then  treats  of  the  distinc- 
tion between  easements  which  require  the  actual  use  of  the 
property  of  another,  such  as  commons,  a  way,  etc.,  and  pro- 
ceeds :  One  has  no  property  in  a  prospect,  nor  in  the  light 
and  air  that  pass  across  his  land.  He  may,  when  he 
pleases,  deprive  another  of  the  prospect ;  but  in  regard  to 
easements  of  the  other  description,  suffering  the  use  of  it, 
with  a  knowledge  of  it  by  him  out  of  whose  estate  it  is 
claimed,  and  without  his  express  consent,  might  well  raise  a 
presumption  of  a  grant  or  existing  right  from  silence  and 
inaction,  and  a  much  shorter  period  would  be  satisfactory 
and  subserve  the  ends  of  justice.  But,  he  says,  after  an  ex- 
tended argument  of  this  branch  of  the  subject,  no  part  of  this 
reasoning  will  appply  to  an  incorporeal  servitude  of  light 
and  air.  It  was  well  said  in  Bury  v.  Pope,  Croke's  Eliz.  118, 
that  it  was  his  folly  to  build  his  house,  and  put  his  windows 
upon  another's  line,  and  thirty  or  forty  years'  use  shall  not 
debar  the  other  from  building  on  his  line  adjoining.     This 
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folly  is  no  invasion  of,  or  injury  to,  the  adjoining  propri- 
etor's property  or  right,  while  his  property  lies  vacant.  There 
is  no  wrong  to  complain  of,  or  injury  to  redress,  as  in  the 
class  of  easements  referred  to.  It  can  not,  therefore,  become 
an  easement  or  servitude  upon  the  land,  until  it  begins  to 
operate  upon  the  owner's  right  of  obstructing  the  light  and 
air.  He  then  asks  this  question  :  When  does  this  servitude 
begin?  The  answer  is,  at  the  precise  period  when  man's 
memory  of  its  beginning  is  lost.  Such,  he  insists,  was  the 
common  law  of  our  adoption,  and  its  adaptation  is  as  well 
suited  in  all  things  to  us,  as  to  any  people  or  country. 

As  we  understand  this  opinion,  the  right  to  the  free  pas- 
sage of  light  and  air  must  be  established  for  a  length  of  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary, 
that  is,  from  time  immemorial  ;  and  this  was  the  common 
law,  as  understood  prior  to  the  accession  of  James  I. 

Another  distinguished  judge,  Mr.  Justice  Caton,  whose 
ability  and  great  legal  knowledge  have  never  been  questioned, 
understood  the  first  section  of  chapter  62,  Rev.  Stat.,  adopted 
the  common  law  of  England  as  administered  in  Westminister 
Hall  at  the  time  the  provision  Avas  originally  adopted  in  this 
State,  and  the  British  statutes  in  aid  of  the  common  law 
prior  to  the  fourth  year  of  James  I,  except  as  provided  in  that 
section ;  and  as  it  was  admitted  that,  by  the  well  settled  rule 
of  the  common  law,  as  it  has  been  understood  and  adminis- 
tered by  the  English  courts  for  many  years  past,  twenty  years 
uninterrupted  and  unquestioned  enjoyment  of  lights  consti-' 
tutes  them  ancient  lights,  in  the  enjoyment  of  which  the 
owner  shall  be  protected. 

Treat,  Chief  Justice,  dissented,  but  filed  no  opinion,  by 
which  dissent  we  infer  he  did  not  agree  with  either  of  his 
associates.  This  is  the  only  case  in  this  court  we  have  been 
referred  to  touching  this  subject,  and  from  it,  it  will  be  seen 
the  law  has  not  been  authoritatively  declared,  enough  only 
appearing  in  the  record  to  dispose  of  the  case  then  pending. 
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But,  be  the  law  twenty  years,  or  time  immemorial,  in  which 
to  prescribe,  it  can  not  avail  the  plaintiff  in  this  action,  as  he 
established  neither.  The  declaration  in  the  case  is  drawn 
from  a  precedent  in  2  Ch.  PI.  769,  with  some  slight  varia- 
tions, which  is  t^here  prescribed  in  an  action  on  the  case  for 
obstructing  ancient  windows. 

An  action  on  the  case  for  a  nuisance  lies  not,  if  one  builds 
a  house  or  other  structure  whereby  the  prospect  of  another  is 
interrupted.  9  Coke,  58.  It  does  not  lie  for  a  reasonable  use 
of  one's  right,  though  it  be  to  the  annoyance  of  another.  So, 
if,  by  such  building,  he  stop  lights  newly  made  in  the  house 
of  another,  though  the  lights  have  continued  for  thirty  or 
forty  years.     Com.  Dig.  429. 

The  doctrine  of  the  common  law,  as  found  in  Washburn 
on  Easements  and  Servitudes,  is.  that  an  adjacent  owner 
may  deprive  his  neighbor  of  the  light  coming  laterally  over 
his  land,  by  the  erection  *of  a  wall  on  his  own  land,  within 
the  period  of  prescription,  although  he  does  it  for  the  mere 
purpose  of  darkening  his  neighbor's  windows,   p.  491. 

In  Chandler  v.  Thompson,  3  Campbell,  82,  Le  Blanc,  J., 
said  :  Although  an  action  for  opening  a  window  to  disturb  the 
plaintiff's  privacy  was  to  be  read  of  in  the  books,  he  had 
never  known  such  an  action  to  be  maintained,  and  he  had 
heard  it  said  by  Eyre,  Ch.  J.,  that  such  an  action  did  not  lie, 
and  that  the  only  remedy  was,  to  build  on  the  adjoining  land 
opposite  the  offensive  window. 

The  complaint  in  this  declaration  is,  for  erecting  an  ob- 
struction, by  which  light  and  air  were  prevented  from  com.- 
ing  into  plaintiff's  house,  rendering  the  rooms  dark,  unwhole- 
some and  uninhabitable.  The  point  is,  that  defendants  had 
a  right  to  erect  the  fence,  which  was  the  obstruction  alleged. 
The  plaintiff,  showing  no  right  to  the  free  passage  of  light 
and  air,  must  submit  to  this  erection,  in  the  absence  of  any 
allegation  that  the  fence  was  made  of  unfit  materials,  the 
odor  from  which  was  of  a  noxious  nature,  which,  penetrating 
the  house  of  plaintiff,  rendered  it  unwholesome.     To  entitle 
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him  to  claim  damages  for  the  erection  of  a  fence,  by  which 
his  dwelling  was  darkened  and  made  unwholesome,  he  must 
show  a  prescriptive  right  to  the  use  of  the  light  and  air, 
which  he  does  not  pretend.  He  cannot  make  one  case  in  his 
declaration,  and  another  and  different  case  by  his  proofs.  He 
declares  against  the  defendants  that  he  is  possessed  of  a  dwell- 
ing house,  with  doors  and  windows,  to  and  through  which 
light  and  air  ought  to  come  freely,  but  you,  the  defendants, 
have  obstructed  their  free  passage,  by  which  my  house  is 
darkened,  rendered  unwholesome  and  unfit  for  habitation. 
This  is  his  whole  case,  as  he  states  it  in  the  declaration.  We 
submit,  it  is  not  competent  for  him,  on  the  trial,  to  prove 
that  the  materials  out  of  which  the  fence  was  made  were 
filthy  and  unfit,  or  that  they  created  an  atmosphere  in  the 
house  which  was  noxious,  for  that  is  an  independent  cause  of 
action. 

Now,  on  the  question  of  prescription.  As  it  is  an  open 
question  in  this  court,  we  are  inclined  to  adopt  the  views 
held  and  so  well  expressed  by  the  Supreme  Court  of  the  State 
of  New  York  in  Parker  &  Edgarton  v.  Foote,  10  Wend,  supra. 

In  commenting  on  the  doctrine  as  received  by  tire  British 
courts,  the  court  say,  they  tell  us  a  man  may  build  on  the 
extremity  of  his  own  land,  and  that  he  may  lawfully  have 
windows  looking  out  upon  the  land  of  his  neighbor.  The 
court  say,  the  reason  why  he  may  lawfully  have  such  win- 
dows, should  be,  because  he  does  his  neighbor  no  wrong ; 
and  yet,  some  how  or  other,  by  the  exercise  of  a  lawful  right 
in  his  own  land  for  twenty  years,  he  acquires  a  beneficial 
interest  in  the  land  of  his  neighbor.  The  original  propri- 
etor is  still  seized  of  the  fee,  with  the  privilege  of  paving 
taxes  and  assessments;  but  the  right  to  build  on  the  land, 
without  which  city  and  village  lots  are  of  little  or  no  value, 
has  been  destroyed  by  a  lawful  window.  How  much  land 
can  thus  be  rendered  useless  to  the  owner,  remains  yet  to  be 
settled. 
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And  the  court  further  say,  there  is  no  principle  upon 
which  the  modern  English  doctrine  on  the  suhject  of  lights 
can  be  supported.  It  is  an  anomaly  in  the  law.  It  may  do 
well  enough  in  England,  and  has  been  sanctioned,  with  some 
qualification,  by  act  of  Parliament,  but  it  can  not  be  applied 
to  the  growing  cities  and  villages  of  this  country  without 
working  the  most  mischievous  consequences,  and  has  never 
been  deemed  a  part  of  our  law. 

In    Myers  v.  Gemmel,  10  Barb.  537,  this  case  is  approved. 

In  3  Kent's  Com.  573,  it  is  said,  the  English  doctrine  is 
not  much  relished  in  this  country,  owing  to  the  rapid  changes 
and  improvements  in  our  cities  and  villages.  A  prescrip- 
tive right,  springing  up  under  the  narrow  limitation  in  the 
English  law,  to  prevent  obstructions  to  window  lights  and 
views  and  prospects,  or,  on  the  other  hand,  to  protect  a 
house  or  garden  from  being  looked  in  upon  by  a  neighbor, 
would  affect  essentially  the  value  of- vacant  lots,  or  of  lots 
with  low  and  back  buildings  upon  them.  To  the  same  effect 
is  Washburn  on  Easements  and  Servitudes,  497. 

We  are  disposed  to  concur  in  this  view,  and  to  hold  it  ab- 
surd to  say  that  a  man,  by  the  exercise  of  rights  over  his  own 
property  for  twenty  years,  can  thereby  acquire  a  title  in  the 
property  of  another.  Such  a  doctrine  is  not  applicable  to 
our  growing  cities  and  villages,  and  was  not  the  doctrine  of 
the  common  law,  as  expounded  in  Westminister  Hall  prior 
to  the  fourth  year  of  the  reign  of  James  I. 

These  views  render  it  unnecessary  to  consider  the  instruc- 
tions given  in  this  case,  as  it  is  readily  seen  some  of  them 
were  not  applicable. 

As  we  understand  the  declaration,  there  is  no  cause  of 
action  stated  in  it  to  entitle  the  plaintiff  to  a  recovery,  and 
we  must  reverse  the  judgment.  The  judgment  is  therefore 
reversed,  and  the  cause  remanded. 

Judgment  reversed. 
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The  Peoeia  and  Rock  Island  Railway  Company 

v. 
The  Coal  Valley  Mining  Company. 

1.  Railroad  corporations — objects  of  their  creation.  The  primary 
consideration  and  principal  object  in  the  creation  of  railroad  corpora- 
tions, and  in  conferring  upon  them  privileges  not  enjoyed  by  private  cit- 
izens, was  the  accommodation  of  the  public  and  the  promotion  of  their 
interests.  It  was  not  merely  to  aggrandize  and  enrich  the  stockholders. 
The  benefits  to  be  derived  by  the  stockholders  are  only  incidental  to 
accomplish  the  primary  object. 

2.  Same — charters  subject  to  implied  duties  as  carriers.  The  right  con- 
ferred upon  railroad  corporations  in  their  charters  to  carry  passengers  and 
property  for  a  compensation,  is  coupled  with  a  corresponding  duty  that 
they  shall  receive  and  carry  passengers  and  freights  over  their  roads  as 
they  may  be  offered.  The  acceptance  of  their  charters  is  upon  the  im- 
plied understanding  that  they  will  fairly  perform  these  duties  to  the  pub- 
lic as  common  carriers  of  both  persons  and  property,  under  the  responsi- 
bility which  that  relation  imposes. 

3.  Same — no  power  to  avoid  their  duties  by  contract  or  otherwise.  The 
duties  which  railroad  corporations  owe  to  the  public,  and  which  are  the 
considerations  upon  which  their  privileges  were  conferred,  can  not  be 
avoided  by  neglect,  refusal,  or  by  agreement  with  other  persons  or  corpor- 
ations. Therefore,  any  contract  to  prevent  the  faithful  discharge  of  any 
of  such  duties  will  be  against  public  policy,  and  void. 

4.  Where  it  was  agreed,  upon  the  consolidation  of  two  railway  com- 
panies, that  a  corporation  which  owned  one  of  the  roads  so  consolidated, 
and  which  had  rolling  stock  and  motive  power  of  its  own,  should  carry 
coal  over  a  certain  part  of  the  road,  to  a  certain  amount,  without  charge, 
and  that  the  new  company  should  pay  the  coal  company  50  cents  per  ton 
for  all  coal  transported  by  any  party  except  the  coal  company,  it  not 
appearing  that  the  coal  company  was  under  an}r  legal  obligation  to  the 
public  to  carry  coal  and  passengers  after  the  consolidation,  it  was  held, 
that  a  court  of  equity  would  not  enforce  the  agreement  prohibiting  the 
new  company  from  carrying  coal  except  on  paying  50  cents  per  ton,  it 
being  the  duty  of  the  new  company  under  the  law  to  carry  all  freights, 
and  the  court  not  having  the  power  to  transfer  that  duty  to  another. 

5.  Same — effect  of  consolidation.  After  consolidation,  the  new  com- 
pany becomes  liable  to  perform  the  duties  required  of  the  railroad  com- 
panies so  consolidated,  and  if  no  part  of  the  franchise  is  reserved  to  either 
of  the  old  companies,  they  will  not  be  liable  to  the  public  for  the  per- 
formance of  duties  devolving  upon  the  new  company. 
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Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  William  W.  Heaton,  Judge,  presiding. 

This  was  a  bill  in  chancery,  by  the  Coal  Valley  Mining 
Company  against  the  Peoria  and  Pock  Island  Railway  Com- 
pany, to  restrain  the  latter  company  from  transporting  coal 
over  their  road,  except  on  the  payment  of  50  cents  per  ton 
from  Coal  Valley  to  the  city  of  Pock  Island,  etc.  The  facts 
necessary  to  an  understanding  of  the  points  decided  are  stated 
in  the  opinion. 

Messrs.  Ingersoll,  Puterbaugh  Bros.  &  McCune,  for 
the  appellant. 

Mr.  Charles  M.  Osborn,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

This  cause  was  submitted  to  this  court  at  the  September 
term,  1872,  and,  after  being  considered,  an  opinion  was  filed 
and  a  decree  rendered  reversing  the  decree  of  frhe  circuit  court. 
At  this  term  appellee  filed  a  petition  for  a  rehearing,  and, 
owing  to  the  importance  of  the  question,  not  only  to  the  pub- 
lic, but  to  the  parties  to  this  suit,  as  well  as  on  account  of  the 
novelty  of  the  questions  involved,  we  deemed  it  proper  to 
grant  a  rehearing.  The  case  has  been  reargued  and  consid- 
ered, and  we  shall  proceed  to  announce  the  conclusions  at 
which  we  have  arrived,  with  such  reasons  therefor  as  we 
regard  sufficient  for  the  decree  we  have  rendered. 

The  first  question  which  arises  on  this  record  is,  whether  a 
court  of  equity  will  assume  jurisdiction  in  such  a  case  to 
restrain  appellants  from  transporting  coal  over  the  road  unless 
they  shall  pay  to  complainant  50  cents  a  ton  from  Coal  Val- 
ley to  the  city  of  Pock  Island,  or  over  the  bridges  north  of 
Coal  Valley. 

The  law  under  which  the  contracts  for  consolidation  and 
running  arrangements  were  made,  does  not  release  the  road 
thus  formed  from  the  liabilities  either  road  was  under  or  had 
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incurred,  but  it  renders  the  new  organization,  by  express 
enactment,  liable  therefor.  This  must  be  kept  constantly  in 
view,  or  the  legislative  will  may  be  defeated. 

This  consolidation  was  made  under  the  act  of  1867,  (Sess. 
Laws,  p.  80,)  which  provides  that,  in  all  cases  where  any 
incorporated  company  shall  consolidate  its  property,  stock  or 
franchises  with  any  other  company  or  companies,  such  consol- 
idated company  shall  be  liable  for  all  debts  or  liabilities  of 
each  company  included  in  said  consolidated  company,  existing 
or  accrued  prior  to  such  consolidation;  and  actions  maybe 
brought  and  maintained  and  recovery  had  therefor  against 
such  consolidated  company.  But  it  is  urged  that  the  agree- 
ment of  the  4th  of  September,  1869,  or  that  between  the  Coal 
Valley  Mining  Company  and  the  Rock  Island  and  Peoria 
company,  are  in  violation  of  the  duty  of  the  railroad  company 
to  the  community  and  opposed  to  public  policy,  and  should 
not  be  enforced. 

Have  not  the  public  such  an  interest  in  the  use  and  con- 
tinued operation  of  the  railroads  of  the  State  as  should  pre- 
vent a  court  of  equity  from  enforcing  a  contract  forbidding  a 
railroad  from  carrying  passengers  or  freights?  Or  where,  by 
the  agreement,  such  a  sum  is  required  to  be  paid  for  track 
service,  or  tolls,  as  to  unreasonably  burthen  the  carriage  of 
persons  or  property  ?  Or  should  the  chancellor  leave  the  par- 
ties to  seek  a  remedy,  if  they  have  any,  by  an  action  at  law? 

To  determine  more  accurately  the  validity  or  invalidity  of 
the  conditions  of  the  agreement  in  this  case,  it  may  be  well  to 
consider  somewhat  the  objects  that  were  intended  to  be  accom- 
plished by  granting  charters  to  these  bodies.  The  considera- 
tions operating  on  the  General  Assembly  and  the  people, 
through  their  representatives,  were  two-fold.  The  first  and 
most  important  was,  the  accommodation  of  the  public  and  the 
promotion  of  their  interests.  The  other  was,  the  advancement 
of  the  interests  of  private  individuals  who  should  become 
stockholders  in  such  companies.  No  one  will  question  the 
fact  that  the  primary  object  of  the  people  in  bringing  these 
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vast  and  useful  agencies  into  being  was,  to  afford  facilities  for 
travel  and  commerce,  by  speedy,  convenient  and  cheap  trans- 
portation of  merchandise,  the  products  and  minerals  of  the 
various  sections  of  the  country,  to  the  best  markets,  and  thus 
to  supply  every  portion  of  the  country  with  the  products  of 
the  other  parts  of  our  extended  territory.  They  were  needed, 
and  were  well  adapted  to  ready  and  rapid  exchange  of  com- 
modities, and  the  immediate  development  of  the  resources  of 
the  country,  and  have,  from  an  early  period,  after  their  first 
introduction  to  use,  been  known  and  recognized  as  the  great- 
est of  all  the  means  employed  by  our  civilization  in  advancing 
the  trade  and  facilitating  inter-communication  in  our  country, 
and  they  have  fulfilled  the  expectations  of  the  people  in  this 
regard. 

These  were  the  considerations  which,  at  an  early  period  in 
the  history  of  the  State,  induced  our  people  to  enter  into  a 
vast  system  of  railroad  improvements.  By  it  an  effort  was 
made,  through  the  agency  of  the  State,  and  at  its  expense,  to 
construct  railroads  traversing  its  entire  limits  in  every  direc- 
tion, and  passing  through  almost  every  county  in  its  borders. 
In  the  unsuccessful  effort,  many  millions  of  treasure  were 
expended,  an  immense  debt  was  contracted  that  almost  bank- 
rupted the  people,  and  entailed  upon  them  a  burthen  they 
have  not  yet  wholly  removed.  But  the  effort  failed,  and  the 
peqple  were  disappointed  in  their  expectations. 

To  accomplish  the  same  purpose,  the  people,  in  a  large 
number  of  counties,  cities,  towns,  villages,  and  in  many  town- 
ships, have  incurred  debts  which,  in  the  aggregate,  amount 
to  a  vast  sum,  to  subscribe  for  stock  in  railroads,  or  as  dona- 
tions to  aid  in  their  construction.  Under  these  immense 
debts,  these  municipalities  are  levying  heavy  taxes  to  meet 
the  interest  on  their  bonds  'issued  to  pay  for  such  stock,  and, 
with  rare  exceptions,  they  receive  nothing  as  dividends,  and 
it  is  believed  that  in  most  cases  their  stock  has  been  wiped 
out  of  existence  by  sales  of  the  roads  under  mortgages  or 
trust  deeds,  and  they  have  nothing  to  show  for  the  immense 
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liabilities  thus  incurred.  Can  any  one  believe  that  the  people 
have  expended  these  vast  sums,  and  burthened  themselves  in 
many  instances  to  the  point  of  ruin,  and  entailed  upon  them- 
selves and  posterity  debts  and  taxes  that  must  be  onerous,  if 
not  destructive  to  their  future  prosperity,  only  for  the  benefit 
of  the  private  stockholders  who  now  enjoy  the  franchises  and 
revenues  derived  from  these  great  bodies?  No  one  can  enter- 
tain such  an  opinion.  All  must  comprehend  the  fact  that 
this  was  all  done  mainly  to  promote  the  public  good,  and  to 
advance  our  material  interests. 

Can  any  sane  person  suppose  that  it  was  to  merely  aggrandize 
and  enrich  the  stockholders  and  officers  of  these  bodies,  that  the 
people,  through  their  representatives  in  the  General  Assembly, 
have  granted  these  liberal  charters,  these  exclusive  privileges 
not  enjoyed  by  the  citizens  generally, — that  they  endowed 
them  with  the  highest  prerogative  of  sovereignty,  the  power 
of  eminent  domain,  to  deprive  the  citizen  of  his  property 
against  his  will,  and  at  the  price  fixed  by  a  tribunal  selected 
for  the  purpose,  that  it  might  be  appropriated  to  the  use  and 
benefit  of  these  bodies,  thus  relieving  them  from  the  neces- 
sity of  submitting  to  unreasonable  prices  in  procuring  their 
right  of  way,  depot  grounds  and  other  appurtenances  to  their 
roads?  On  the  contrary,  all  know  such  liberality  in  granting 
the  aid  thus  afforded,  and  privileges  thus  conferred,  was 
mainly  to  advance  the  public  interest,  and  private  interest 
merely  as  an  incident. 

But  to  accomplish  this  great  public  benefit,  it  was  necessary 
to  enlist  private  enterprise  and  capital;  and,  to  call  it  forth, 
it  became  necessary  to  confer  rights,  privileges  and  immuni- 
ties, which  were  secured  to  those  who  might  carry  out  the 
enterprise  and  operate  the  roads.  These  rights  are  conferred 
to  enable  those  who  advance  their  means  to  reap  a  fair  remu- 
neration for  the  capital  and  talent  employed,  thus  promoting, 
primarily,  the  public  good,  and  secondarily,  profit  and  remu- 
neration for  private  capital  and  enterprise. 
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These  being  the  inducements  which  led  to  the  formation  of 
these  bodies,  their  charters  granted  privileges  and  imposed 
duties  on  them.  By  their  charters  they  are  empowered,  be- 
sides building  and  maintaining  their  roads,  to  carry  passen- 
gers and  property  for  a  compensation;  and  at  the  same  time 
a  correlative  duty  is  imposed,  that  they  shall  receive  and  carry 
passengers  and  freights  over  their  roads,  as  they  may  be  offered 
for  the  purpose.  And  when  they  accept  their  charters,  it  is 
with  the  implied  understanding  that  they  will  fairly  perform 
these  duties  to  the  public,  as  common  carriers  of  both  persons 
and  property,  under  the  responsibility  which  that  relation 
imposes.  And  this  is  a  duty  they  can  not  escape  by  neglect, 
refusal,  or  by  agreement  with  other  persons  or  corporations 
that  they  will  disregard  or  refuse  to  perform  them.  These 
are  duties  they  owe  the  public,  and  it  was  in  consideration 
that  they  would  be  performed  that  their  charters  were  granted. 
They  have  no  power  to  absolve  themselves  from  performing 
these  charter  obligations,  and  any  effort  to  do  so  by  contract 
or  otherwise  is  void. 

Whilst  railroads  must  be  protected  in  all  of  their  rights 
-with  the  same  exactness  that  individuals  are,  they  must  at  the 
same  time  be  held  to  a  rigid  performance  of  their  duties  to 
the  public. 

All  the  roads  that  are  parties  to  this  litigation  are  common 
carriers,  and  owe  the  duty  as  such,  to  the  public,  of  transport- 
ing passengers  and  property  when  required  to  perform  these 
duties,  and  coal  is  a  kind  of  property  suitable  and  proper  to 
be  carried  over  their  several  roads,  and  it  must  be  carried  as 
they  do  other  freight,  for  all  persons  who  bring  it  to  their 
roads  for  the  purpose,  on  the  same  terms  as  they  do  other  like 
freights  similar  in  bulk  and  in  weight;  and  as  common  car- 
riers, it  is  their  duty  to  provide  all  reasonable  facilities  for  its 
transportation.  And  if  these  bodies  have,  by  contract,  bound 
themselves  not  to  perform  these  duties,  such  contracts  are 
ultra  vires  so  far  as  it  concerns  the  public. 
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But  appellees  urge  that,  even  conceding  these  views  to  be 
correct,  the  contract  under  consideration  does  not  fall  within 
these  principles  ;  that  appellees  owned  the  road  before  the  sale 
to  the  Rock  Island  and  Peoria  Railroad  Company,  and  appel- 
lees were  at  liberty  to  sell  or  not,  and  if  they  chose  to  sell, 
they  had  the  power  to  impose  such  terms  and  conditions  as 
they  might  determine;  that  all  that  was  required  of  them 
was,  that  complainants  should  perform  or  have  performed  all 
of  the  duties  they  owed  to  the  public,  and  that,  by  the  articles 
of  agreement,  they  bound  themselves,  or  the  other  company, 
to  perform  all  of  those  duties,  and  that  complainants  have  the 
rolling  stock  and  other  means  to  fully  perform  all  they  bound 
themselves  to,  in  the  agreement;  that  they  have  carried  all 
the  coal  that  was  offered,  and  are  ready  and  willing,  with 
all  of  the  means  necessary,  to  transport  all  the  coal  shipped 
from  Coal  Valley  north  of  Rock  river  and  to  Rock  Island. 
And  that  if  they  shall  do  this,  then  they  will  have  fully  dis- 
charged the  duty  appellants  owe  to  the  public,  and  the  per- 
formance of  their  agreement  can  harm  no  person. 

Was,  then,  the  contract  entered  into  by  appellants,  that 
they  would  not  carry  coal  north  of  Rock  river,  except  on  the 
stipulated  terms,  in  violation  of  their  duty  to  the  public? 
The  Coal  Valley  company  held  their  bonds  to  the  amount  of 
$150,000,  which  the  Rock  Island  and  Peoria  company  agreed 
to  pay  as  a  part  of  the  consideration  of  that  purchase,  and  to 
permit  the  former  company,  in  discharge  of  the  interest 
thereon,  being  $10,500,  to  be  paid  in  track  service,  at  the  rate 
of  15  cents  per  ton,  and  the  Coal  Valley  company  agreed  to 
accept  the  right  to  transport  70,000  tons  per  annum  in  full  of 
the  interest,  using  its  own  motive  power  and  machinery  there- 
for; and  to  pay  15  cents  for  each  ton  transported  in  excess 
thereof.  And  the  Rock  Island  and  Peoria  company  bound 
themselves  to  pay  the  Coal  Valley  company  50  cents  per  ton 
for  all  coal  transported  by  any  party  but  the  Coal  Valley 
company,  over  the  road,  north  of  Rock  river.  And  they  agreed 
that  if,  within  ten  days  after  the  expiration  of  each  month, 
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they  should  fail  to  pay  the  same,  then  all  parties  but  the  Coal 
"Valley  company  should  forfeit  all  right  to  so  transport  coal 
over  the  road.  And  it  was  declared  to  be  the  object  and 
intention  of  the  contract  to  give  no  party  but  the  Coal  Vallev 
company  any  right  to  transport  coal  over  the  road  to  the 
north  side  of  Rock  river,  or  over  the  bridges,  except  when 
there  is  nothing  due,  under  the  provision,  to  the  Coal  Vallev 
company  for  interest. 

It  will  be  observed  that  the  interest  due  on  the  debt 
incurred  in  purchasing  the  road  was  to  be  paid  in  track  ser- 
vice, at  15  cents  per  ton  on  coal,  and  that  the  mining  com- 
pany accepted  the  right  to  transport  70,000  tons  of  coal  annu- 
ally, in  lieu  of  money.  And  it  is  obvious  that  the  minino- 
company  intended  to  prevent  competition  in  the  transporta- 
tion of  coal  until  they  had  carried  the  amount  that  was  con- 
ceded to  them,  in  lieu  of  money,  for  the  interest.  And  this 
was  done,  no  doubt,  to  render  the  right  to  carry  that  amount 
of  coal  availing.  If  the  Rock  Island  and  Peoria  road  and 
the  Rockford  and  Rock  Island  Co.  might  carry  coal  without 
limit,  they  could  thus  render  the  privilege  to  transport  coal 
by  the  mining  company  useless  to  them,  and  thus  deprive 
them  of  the  interest  on  the  bonds.  If  the  railroad  company 
might  supply  the  market  with  coal,  then  the  mining  companv 
would  have,  under  the  contract,  no  power  to  collect  their 
interest.  This  would  be  manifestly  unjust.  The  mining 
company  have  the  unquestioned  right  to  their  interest,  and 
must  be  permitted  to  collect  it  in  the  mode  prescribed  by  the 
contract,  unless  that  contravenes  public  policy. 

The  bill  alleges,  and  the  demurrer  admits,  that  complain- 
ants are  ready,  prepared,  able  and  willing  to  transport  all  coal 
over  that  portion  of  the  road  that  may  be  required,  at  a  rea- 
sonable price. 

It  is  true,  that  the  Coal  Valley  company  are  bound  by  the 
contract  to  carry  coal,  as  well  as  all  other  freights  and  passen- 
gers that  may  be  offered,  for  such  price  as  they  may  reason- 
ably charge  therefor.     But  this  is  an  obligation  to  the  con- 
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solidated  railroad  company,  and  there  can  be  no  pretense  that 
any  other  party  could  sue  upon  and  recover  under  that  agree- 
ment, for  a  refusal  to  carry  coal.  The  contract  is  not  made 
to  or  with  the  public,  and  appellee  has  not  referred  us  to  any 
law  imposing  the  duty  on  that  company  to  carry  freight  and 
passengers  since  they  have  sold  the  Rock  Island  and  Peoria 
railroad. 

The  act  under  which  the  Coal  Valley  company  was  organ- 
ized.(Sess.  Laws  1852,  p.  140,  sec.  8,)  limits  such  organiza- 
tions, although  the  power  of  transportation  is  given  to  and 
connected  with  the  business  which  is  incident  to  their  mining 
operations.  It  would,  therefore,  seem  that,  under  the  general 
law  under  which  they  organized,  they  did  not  become  general 
carriers  of  persons  or  property.  The  special  act  (Private 
Laws  1865,  p.  58,)  only  seems  to  legalize  the  organization  of 
the  company  and  to  empower  it  to  purchase  the  portion  of  the 
Rock  Island  and  Peoria  road  from  Rock  Island  to  Coal  Val- 
ley, and  to  extend  the  same,  and  after  purchasing,  they  should 
become  entitled  to  all  the  rights  and  privileges  conferred 
upon  the  Rock  Island  and  Peoria  company  by  their  charter, 
and  liable  to  discharge  all  of  its  duties.  Even  if  the  pur- 
chase was  valid,  the  question  would  arise  whether,  upon  the 
sale  of  the  road  and  franchises  to  the  Rock  Island  and  Peoria 
Railroad  Company,  the  Coal  Valley  company  did  not  also 
part  with  all  of  the  privileges  and  absolve  themselves  from 
the  liabilities  that  charter  imposed.  In  other  words,  whether, 
when  a  railroad  company  legally  sells  its  road  and  franchises, 
it  is  still  liable  for  the  performance  of  the  duties  imposed  bv 
the  charter.  We  have  seen  they  can  not  retain  their  fran- 
chises and  escape  such  liabilities,  but  the  question  as  to  the 
effect  of  a  legal  sale  has  not  been  discussed,  and  we  decline 
its  decision  until  fairly  presented  for  determination.  If,  how- 
ever, the  Coal  Valley  company  owe  no  such  duty  to  the  pub- 
lic since  selling  the  Rock  Island  and  Peoria  road,  and  becom- 
ing divested   of  their  franchises,   then   it   would   be   highly 

improper  to  restrain   appellants  from  transporting  coal  over 
32— 68th  III. 
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that  part  of  the  road  which  they  have  bought  and  now  hold. 
Tf  such  is  the  position  of  appellees,  it  would  destroy  all  com- 
petition and  leave  the  public  at  the  mercy  of  that  company. 

These  are  the  considerations  which  must  prevent  us  from 
granting  the  relief  sought,  unless  it  were  clearly  shown  that 
the  appellees  are  under  a  legal  liability  to  the  public,  imposed 
by  their  charter  or  a  law  binding  on  them,  to  perform  these 
duties,  even  if  they  could  then  be  relieved  in  chancery. 

We  have  no  power  to  enjoin  appellants  from  performing  a 
duty  imposed  by  their  charters,  when  such  duties  are  not  im- 
posed by  law  on  the  other  company.  The  courts  can  not 
transfer  these  charter  duties  to  others  upon  whom  the  law  has 
not  placed  them. 

When  appellants  became  invested  with  the  road  and  fran- 
chises of  the  corporation,  they  thereby  became  liable  to  the 
performance  of  this  duty,  and  as  no  part  of  the  franchise  was 
reserved  to  appellees  when  the  conveyance  was  made,  thev  are 
not,  so  far  as  we  can  see,  liable  to  the  public  for  the  perform- 
ance of  duties  devolving  on  their  grantee.  If,  however,  this 
duty  is  imposed  upon  appellees  by  any  law  to  which  our  atten- 
tion has  not  been  called,  then  a  different  and  a  very  interest- 
ing question  would  be  presented.  But  that  not  appearing, 
we  must  decline  to  grant  the  injunction  to  restrain  appellants 
from  transporting  coal.  But  appellees  have  the  right  to  a 
decree  restraining  appellants  from  using  the  side-tracks,  lat- 
eral branches  and  switches  belonging  to  appellees.  This  is 
manifestly  just,  and  the  relief  must  be  granted. 

We  have  examined  the  record  with  more  care,  and  fully 
reviewed  the  grounds  of  our  former  decision,  and,  for  the  rea- 
sons here  indicated,  are  compelled,  whatever  our  inclinations 
may  be,  to  adhere,  on  the  record  before  us,  to  the  conclusion 
at  which  we  previously  arrived,  except  that  the  decree  will 
be  reversed,  and  the  cause  remanded,  with  leave  to  amend  the 
bill  as  complainants  may  be  advised,  instead  of  its  being  dis- 
missed. 

Decree  reversed  and  cause  remanded.  Decree  reversed. 
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The  Chicago,  Burlington  and  Quincy  R.   E.   Co. 

v. 
Albert  Griffin. 

1.  Railroad — duty  of  conductor  to  give  passenger  a  check  upon  taking 
up  ticket.  In  an  action  by  a  passenger  against  a  railroad  company  to 
recover  damages  for  being  ejected  from  the  cars,  where  the  plaintiff  in- 
sisted that  he  had  purchased  a  ticket  to  a  certain  station,  which  the  con- 
ductor took  up  before  reaching  the  same,  while  the  conductor  contended 
that  the  ticket  called  for  passage  only  to  the  station  where  the  plaintiff 
was  put  off,  the  court  instructed  the  jury,  as  a  matter  of  law,  that  it  was 
the  duty  of  the  conductor,  in  taking  up  the  ticket,  to  give  back  a  check, 
or  punch  the  ticket  and  allow  the  plaintiff  to  hold  it  until  all  interme- 
diate stations  were  passed:  Held,  that  the  law  imposes  no  such  duty,  and 
if  it  did,  the  neglect  to  do  so  could  work  no  injury,  as  the  plaintiff  was 
entitled,  notwithstanding,  to  be  carried  to  the  station  to  which  he  paid 
his  fare,  and  that  hy  not  demanding  a  check  on  surrendering  the  ticket 
the  point  could  not  arise. 

2.  Same — contract  to  carry — mistake  in  ticket.  If  a  passenger  pays  his 
fare  to  a  certain  station,  and  the  ticket  agent  inadvertently  gives  him  a 
ticket  to  an  intermediate  station,  the  demand  of  fare  a  second  time  by 
the  conductor  will  be  a  breach  of  the  implied  contract  on  the  part  of  the 
company  to  carry  him  to  the  proper  station.  By  paying  on  such  demand 
his  action  will  be  as  complete  as  if  he  resists  the  demand,  and  sutlers 
himself  to  be  ejected,  and  his  ejection  in  such  a  case  will  add  nothing  to 
his  cause  of  action.  It  is  his  duty  to  pay  the  fare  demanded,  and  if  the 
company  fails  to  make  suitable  reparation  for  the  indignity,  he  can  main- 
tain his  appropriate  action. 

3.  Same — right  to  eject  passenger  for  misconduct.  A  passenger  must 
observe  proper  decorum,  and  observe  all  reasonable  rules  adopted  by  the 
company.  He  is  not  authorized  to  interpose  resistance  to  every  trivial 
imposition  to  which  he  may  feel  himself  exposed  that  must  be  overcome 
by  counterforce  in  order  to  preserve  subordination.  As,  when  the  passen- 
ger's ticket,  by  mistake,  did  not  take  him  to  the  proper  station,  and  20 
cents  fare  was  demanded  of  him,  which  he  refused  to  pay,  and  he  suffered 
himself  to  be  forcibly  ejected,  and  afterwards  entered  another  car,  and 
while  the  conductor  was  making  change  for  him  used  profane  and  obscene 
language,  in  the  presence  and  hearing  of  gentlemen  and  ladies,  for  which 
he  was  again  expelled,  with  no  more  force  than  was  required  by  his  resist- 
ance: Held,  that  whatever  personal  injury  he  received  in  consequence  of 
his  resistance  and  violence,  should  be  attributed  to  his  own  want  of  sub- 
ordination, for  which  the  law  gives  him  no  redress. 
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4.  The  use  of  grossly  profane  and  obscene  language  by  a  passenger  in 
a  railway  coach,  where  there  are  ladies,  is  such  a  breach  of  decorum,  no 
matter  if  provoked  to  it,  as  will  work  a  forfeiture  of  his  right  to  be  car- 
ried as  a  passenger,  and  the  conductor  has  the  right  to  cause  him  to  be 
expelled  from  the  cars,  using  no  more  force  than  is  necessary  for  the 
purpose. 

5.  The  exaction  of  a  trifling  sum  as  fare,  which  had  already  been  paid, 
can  not  justify  the  use  of  grossly  profane  and  obscene  language  by  a  pas- 
senger in  the  presence  of  ladies,  so  that  the  company  may  not  expel  him 
from  the  cars.  He  must  observe  order,  and  seek  his  remedy  for  the  ille- 
gal exaction  by  the  law. 

6.  Instructions — argumentative.  An  instruction  is  faulty  which  is 
argumentative.  It  is  not  proper  to  inject  an  argument  into  an  instruc- 
tion. 

7.  Same — assuming  facts.  An  instruction  is  fatally  defective  which 
assumes  the  existence  of  facts  which  are  controverted  by  the  evidence. 

8.  Same — giving  a  partial  view  of  facts.  An  instruction  which  purports 
to  give  a  summary  of  all  the  principal  facts  proven,  and  }^et  leaves  out  all 
that  extenuate  the  conduct  of  the  other  party,  when  such  may  have  an 
important  bearing  upon  the  question  of  damages,  is  highly  objectionable 
and  calculated  to  mislead. 

9.  Excessive  damages — expelling  railroad  passenger.  Where  a  passen- 
ger paid  for  a  railroad  ticket  to  a  certain  station,  but  through  inadver- 
tence received  a  ticket  to  an  intermediate  point,  and  refused  to  pay  fare 
from  the  station  named  in  his  ticket,  which  was  only  20  cents,  and  refused 
to  get  off,  so  that  he  had  to  be  put  off  by  force,  and  immediately  got 
aboard  another  coach,  agreeing  to  pay,  but  while  making  change  made 
use  of  grossly  profane  and  obscene  language  in  the  presence  of  ladies,  for 
which  he  was  again  forcibly  expelled,  no  more  force  being  used  either 
time  than  was  necessary  to  overcome  his  resistance,  it  was  held,  that  a 
verdict  in  a  suit  by  him  against  the  company,  giving  him  $1500,  was 
grossly  excessive  and  out  of  all  proportion  to  the  injury  inflicted  upon 
the  plaintiff,  other  than  what  was  attributable  to  his  own  misconduct. 

Appeal  from  the  Circuit  Court  of  LaSalle  county ;  the 
Hon.  Edwin  S.  Leland,  Judge,  presiding. 

This  was  an  action  of  trespass,  by  Albert  Griffin  against 
the  Chicago,  Burlington  and  Quincy  Railroad  Company,  to 
recover  damages  sustained  in  being  expelled  from  the  defend- 
ant's cars.  The  material  facts  are  stated  in  the  opinion.  A 
trial  was  had,  resulting  in  a  verdict  and  judgment  of  $1500, 
in  favor  of  the  plaintiff,  from  which  the  defendant  appealed. 
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Mr.  B.  C.  Cook,  for  the  appellant. 
Messrs.  Eustace,  Barge  &  Dixon,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

Appellee  was  ejected  from  the  cars  on  appellant's  road 
by  its  employees,  and  this  action  is  to  recover  damages  for 
the  indignity  and  injuries  suffered.  It  is  insisted  he  had  a 
ticket  from  Mendota  to  Earl,  but  the  conductor  claims  the 
ticket  was  for  an  intermediate  station,  called  Meriden.  There 
is  a  direct  conflict  in  the  evidence  on  this,  the  most  vital  point 
in  the  case.  The  ticket  was  purchased  at  Mendota.  No 
doubt  appellee  intended  to  call  for  one  to  Earl,  and  it  seems 
most  probable  he  did. 

We  are  inclined  to  think  appellee  really  paid  for  a  ticket 
to  Earl  ;  if  so,  the  agent  must  have  inadvertently  given  him 
one  for  Meriden.  The  proof  is,  he  gave  the  ticket  agent  a 
one  dollar  bill,  and  received  a  ticket  and  sixty-five  cents  in 
change.  The  fare  to  Earl  station  was  thirty-five  cents.  The 
evidence  as  to  the  amount  paid  is  quite  conclusive  ;  but  the 
proof  is  equally  conclusive  the  ticket  appellee  really  had  was 
for  Meriden.  Such  a  mistake  might  occur,  and  no  one  seri- 
ously to  blame.  It  was  a  trifling  matter  at  most,  and  no  seri- 
ous consequences  ought  to  have  resulted  from  it. 

Before  reaching  Meriden  station,  the  conductor  took  up 
appellee's  ticket,  for  the  reason,  as  he  says,  it  was  for  that 
station.  The  conductor  counted  his  tickets,  and  remembered 
he  had  four  passengers  for  that  station.  When  the  train 
stopped,  he  noticed  only  three  got  off.  As  the  train  was 
about  to  leave  the  station,  the  conductor  approached  appellee 
and  demanded  his  ticket.  He  insisted  the  ticket  which  he 
had  surrendered  was  for  Earl.  This  the  conductor  endeav- 
ored to  explain  to  him  was  a  mistake,  and  demanded  the  usual 
fare:  twenty  cents.  On  the  refusal  of  appellee  to  pay  fare, 
the  conductor,  with  his  assistants,  put  him  off  the  train.  He 
regained  the  cars  a  second  time,  and  took   a  seat  in  a  coach 
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occupied  by  ladies  and  gentlemen.  The  conductor  was  still 
willing  he  should  ride  upon  the  payment  of  fare.  While  in 
the  act  of  making  the  change,  appellee  addressed  him  in  ob- 
scene and  abusive  language,  loud  enough  to  be  heard  by  the 
ladies  and  others  occupying  that  coach.  His  money  was 
instantly  returned  to  him,  and  the  conductor  and  his  assist- 
ants again  ejected  him  from  the  train.  The  force  used  was 
not  more  than  was  necessary  to  overcome  the  resistance. 
There  was  considerable  violence  on  the  part  of  both  parties. 
"When  divested  of  all  unnecessary  details,  these  are  the  prin- 
cipal facts  in  the  case,  and  might  have  been  briefly  presented 
on  the  trial  in  the  court  below,  instead  of  amplifying  them  so 
as  to  constitute  no  inconsiderable  volume,  as  the  record  does 
when  printed. 

Exceptions  to  the  admission  of  testimony  were  taken  at  the 
trial,  but  they  are  not  of  sufficient  materiality  to  affect  the 
merits  of  the  case.  Some  errors  in  that  respect  intervened, 
but  they  are  trivial  in  their  character,  may  be  readily  detected, 
and  no  doubt  will  be  avoided  on  another  trial,  if  one  shall 
be  had. 

But  the  principal  errors  assigned  are  upon  the  rulings  of 
the  court,  in  giving  and  refusing  instructions.  The  points 
made  are,  by  far,  too  numerous  to  be  the  subject  of  discus- 
sion, without  extending  this  opinion  to  an  unreasonable  length, 
not  demanded  by  the  importance  of  the  case.  All  that  is 
material  to  the  decision  may  be  presented  on  a  consideration 
of  a  few  of  the  most  faulty  instructions. 

In  the  third  instruction  it  is  declared,  as  a  matter  of  law, 
it  was  the  duty  of  the  conductor,  on  taking  up  appellee's 
ticket,  to  give  him  back  a  check,  or  to  punch  the  ticket  and 
allow  him  to  retain  it  until  all  intermediate  stations  had  been 
passed.  We  are  not  aware  the  law  has  imposed  this  obliga- 
tion upon  a  conductor  of  a  passenger  train.  It  would,  per- 
haps, be  a  reasonable  rule  for  the  company  to  adopt,  but  it  is 
one  they  may  adopt  or  omit,  as  they  may  deem  most  expedi- 
ent.    There  is  great  force   in  the  reasoning  of  some  of  the 
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cases  that  hold  a  passenger  would  not  be  bound  to  surrender 
his  ticket  before  passing  all  intermediate  stations,  without 
receiving  a  check  in  return.  But  there  was  no  demand  in 
this  case  for  a  check  when  the  ticket  was  surrendered,  and 
the  point  does  not  arise. 

The  instruction,  however,  is  liable  to  a  further  objection. 
It  may  have  induced  the  belief  the  company  was  liable  if  the 
conductor  omitted  to  give  appellee  a  check  on  taking  up  his 
ticket,  if  it  be  conceded  it  was  a  reasonable  rule.  Such  is  not 
the  law.  The  omission  to  perform  that  duty,  if  the  law  made 
it  obligatory  upon  him  to  do  it,  could,  of  itself,  work  no  in- 
jury to  appellee.  If  he  had  paid  his  fare  to  Earl,  he  was 
entitled  to  be  carried  to  that  station,  notwithstanding  the 
conductor  had  omitted  to  give  him  a  check  when  he  surren- 
dered his  ticket. 

The  fourth  charge  is  still  more  objectionable.  It  is  as 
follows: 

"Although  the  jury  may  believe,  from  the  evidence  in 
the  case,  that  plaintiff  used  profane  and  obscene  language 
while  on  defendant's  passenger  cars,  yet,  if  the  jury  further 
believe,  from  the  evidence  in  this  case,  that  the  conductor  of 
said  cars,  or  other  employees  of  said  defendant,  wrongfully 
provoked  or  excited  plaintiff  to  use  such  language,  and 
that  such  provocation  or  excitement  of  plaintiff  was  made 
by  defendant's  said  servants  before  plaintiff  used  such  lan- 
guage, then  the  jury  are  instructed  that  the  use  of  such  lan- 
guage by  plaintiff,  under  such  circumstances,  gave  defend- 
ant no  right  to  expel  or  eject  the  plaintiff  from  the  cars." 

The  doctrine  of  this  instruction  can  not  be  maintained  on 
any  principle  with  which  we  are  familiar. 

The  controversy  between  the  parties  had  its  origin  in  an 
honest  mistake.  There  was  no  purpose  on  the  part  of  the 
officers  of  the  road  to  inflict  any  indignity  on  appellee.  He 
understood  he  had  paid  his  fare  to  Earl,  and  had  surrendered 
his  ticket  for  that  station.  No  amount  of  proof  or  reasoning 
could  unsettle  his  convictions  as  to  those  facts.    The  conductor 
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was  equally  honest  in  the  belief  the  ticket  was  for  Meriden. 
The  fare  demanded  was  only  twenty  cents. 

On  the  hypothesis  appellee  had  paid  his  fare,  he  was  entitled 
to  be  carried  to  Earl  station,  and  the  demand  of  fare  a  second 
time  was  a  breach  of  the  implied  contract  on  the  part  of  the 
company  to  carry  him  to  that  station.  Had  he  paid  the  sum 
demanded,  his  right  to  an  action  would  have  been  as  complete 
as  it  was  by  resisting  the  demand  made  upon  him  by  the 
conductor.  The  fact  that  he  caused  himself  to  be  forcibly 
ejected  from  the  cars,  can  add  nothing  to  his  cause  of  action. 

The  evidence  tends  to  prove  the  mistake  occurred  at  Men- 
dota,  through  the  inadvertence  of  the  ticket  agent  in  giving 
out  the  wrong  ticket.  If  so,  the  conductor  was  right  in  de- 
manding fare  a  second  time.  He  was  not  bound  to  rely  upon 
the  statements  of  appellee  that  he  had  paid  his  fare  to  the 
station  to  which  he  desired  to  be  carried.  It  was  the  duty 
of  appellee  to  pay  the  fare  demanded,  and  if  the  company 
refused  to  make  suitable  reparation  for  the  indignity  to  which 
he  had  been  exposed  in  being  compelled  to  re-pay  his  fare,  he 
could  maintain  an  appropriate  action. 

The  conductor  must  necessarily  have  the  supervision  and 
control  of  the  train,  otherwise  there  would  be  no  protection 
to  the  lives  or  comfort  of  the  public  travel.  If  he  abuses  his 
trust,  or  for  any  gross  misconduct  on  the  part  of  himself  or 
other  employee  towards  passengers,  the  company  will  be  re- 
sponsible. The  law  requires  the  highest  degree  of  care  on 
the  part  of  all  railroad  employees  on  passenger  trains,  for  the 
comfort  and  safety  of  the  passengers.  It  is  incumbent  on 
them  to  be  civil  and  decorous  in  their  conduct  towards  them. 

But  like  responsibilities  rest  upon  passengers.  They  must 
observe  proper  decorum,  and  be  submissive  to  all  reasonable 
rules  established  by  the  company.  The  law  will  not  permit 
a  passenger  to  interpose  resistance  to  every  trivial  imposi- 
tion to  which  he  may  really  feel  or  imagine  himself  exposed 
by  the  employees,  that  must  be  overcome  by  counterforce  in 
order  to  preserve  subordination.     It  is  due  to  good  order  and 
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the  comfort  of  the  other  passengers,  that  he  should  submit 
for  the  time  being,  and  redress  his  grievances,  whatever  they 
may  be,  by  a  civil  action.  A  party  will  be  entitled  to  quite 
as  much  damage  for  any  wrong  or  injury  quietly  endured  as 
if  violently  resisted  ;  indeed,  the  policy  of  the  law  ought  to  be 
to  award  him  a  higher  measure  of  damages.  Whatever  per- 
sonal injuries  may  result  from  his  violence,  should  be  attrib- 
uted to  his  own  want  of  subordination,  for  which  the  law  will 
afford  him  no  redress.  He  has  no  more  lawful  right  to  re- 
dress by  his  own  strong  arm  what  he  may  deem  an  annoyance 
committed  by  a  railroad  employee,  than  he  has  to  resist  in 
like  manner  any  other  supposed  invasion  of  his  convenience 
or  rights.  The  courts  afford  opportunity  to  redress  every 
civil  injury,  no  matter  what  its  character,  and  the  party  must 
pursue  the  remedy  given  by  law. 

The  act  of  the  company's  employees  in  putting  appellee  off 
the  train  the  first  time,  put  an  end  to  the  alleged  contract  to 
carry  him  to  Earl  station.  If  wrongfully,  the  company  was 
responsible.  When  he  re-entered  the  cars,  it  was  upon  the 
implied  condition  that  he  would  pay  the  usual  fare.  It  was 
due  to  the  comfort  and  peace  of  the  other  passengers  he 
should  do  this  in  a  quiet  and  orderly  manner.  This  he  did 
not  do.  The  language,  as  stated  by  himself,  addressed  to  the 
conductor  while  he  was  in  the  act  of  making  change,  was 
insulting  in  the  highest  degree,  and  must  have  been  very 
offensive  to  the  other  passengers.  If  the  version  given  by 
appellant's  witnesses  can  be  credited,  it  was  grossly  profane 
and  obscene.  The  language  used  is  of  such  a  character  that 
we  can  not,  with  propriety,  re-produce  it  in  this  opinion. 

The  instruction  tells  the  jury  if  the  employees  of  the  com- 
pany provoked  or  excited  him  to  use  the  objectionable  lan- 
guage, it  gave  them  no  right  to  expel  him  from  the  cars. 
This  is  not  the  law,  and  under  the  circumstances  of  this  case 
it  was  highly  calculated  to  mislead  the  jury. 

The  use  of  the  objectionable  language  can  not  be  justified 
upon   any  occasion   nor   for  any  cause.     If  appellee   had  to 
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re-pay  his  fare,  he  had  the  clear  right  to  make  his  protest, 
but  it  could  be  done  just  as  forcibly  by  the  use  of  chaste  words. 
The  profanity  and  obscenity  of  which  he  was  guilty,  accord- 
ins:  to  his  own  testimony,  added  nothing:  to  the  strength  of 
his  protest.  If  he  was  guilty  of  using  the  language  attributed 
to  him  by  the  witnesses  in  a  coach  where  there  were  ladies, 
it  was  a  breach  of  decorum  so  gross  as  would  work  a  forfeit- 
ure of  his  right  to  be  carried  as  a  passenger,  and  the  conductor 
could  rightfully  cause  him  to  be  expelled  from  the  cars,  using 
no  more  force  than  was  necessary  for  that  purpose. 

We  had  occasion,  in  deciding  the  case  of  The  Chicago  and 
Northwestern  Railroad  v.  Williams,  56  111.  185,  to  remark  upon 
the  relative  rights  and  respective  duties  of  passengers  and 
employees  having  charge  of  the  train.  It  was  there  said  : 
"If  a  person  on  a  train  becomes  disorderly,  profane  or  dan- 
gerous and  offensive  in  his  conduct,  it  is  the  duty  of  the  con- 
ductor to  expel  such  guilty  party,  or  at  least  assign  him  to  a 
car  where  he  will  not  endanger  or  annoy  other  passengers. 
Whatever  rules  tend  to  the  comfort,  order  or  safety  of  the 
.passengers  the  company  is  fully  authorized  to  make,  and 
amply  empowered  to  force  compliance  therewith." 

The  language  used  by  appellee  was  of  the  most  offensive 
character,  which  no  conductor  ought  to  allow  in  a  coach  oc- 
cupied by  ladies,  and  is  not  and  can  not  be  justified  by  the 
fact  the  conductor  may  have  exacted  fare  of  him  in  a  trifling 
sum,  when  it  had  been  previously  paid.  It  is  indispensable 
that  good  order  should  be  preserved  in  all  railroad  carriages, 
and  the  company  that  neglects  to  do  it  fails  in  its  duty  to  the 
public.  It  can  only  be  done  by  requiring  all  persons  to  sub- 
mit to  all  reasonable  rules  established  for  that  purpose;  and 
for  any  personal  injuries  or  gross  misconduct  on  the  part  of 
the  employees  of  the  company,  redress  must  be  sought  in  the 
courts  rather  than  by  the  strong  arm  of  him  who  may  deem 
himself  insulted  or  injured. 

The  tenth  instruction  is  also  erroneous.  In  the  first  place 
it  is  argumentative,  and  is  objectionable  for  that  reason.     In 
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Chapman  v.  Cawrey,  50  111.  512,  this  court  said  it  was  not 
proper  to  inject  an  argument  into  an  instruction,  as  seems  to 
have  been  done  in  this  one.  Secondly,  it  assumes  the  exist- 
ence  of  facts  which  are  controverted  by  the  evidence,  and  is 
fatally  defective  in  that  regard.  Durham  v.  Goodwin,  54  111. 
469.  Thirdly,  it  purports  to  give  an  epitome  of  all  the  prin- 
cipal facts  proven,  and  yet  leaves  out  all  that  extenuate  the 
conduct  of  the  employees  of  the  company.  The  very  fact  the 
court  had  given  what  assumes  to  be  a  summary  of  the  facts 
in  the  case,  may  have  induced  the  belief  in  the  minds  of  the 
jury  they  were  all  the  facts  necessary  to  be  considered  in 
arriving  at  a  conclusion.  Such  an  instruction  was  highly  ob- 
jectionable, and  must  have  misled  the  jury  to  the  prejudice 
of  appellant. 

The  damages  awarded  are  out  of  all  proportion  to  any 
injury  inflicted  upon  appellee  by  the  employees  of  the  com- 
pany, other  than  what  must  be  attributed  to  his  own  miscon- 
duct in  opposing  with  force  the  demands  made  upon  him  by 
the  conductor,  which  he  must  have  known,  if  they  were 
wrong,  they  arose  out  of  an  honest  mistake,  either  on  his 
part  or  that  of  the  ticket  agent  at  Mendota. 

This  is  not  like  the  case  of  The  Chicago  and  Alton  Railroad 
Company  v.  Flagg,  43  111.  364,  where  there  was  no  dispute 
as  to  the  tender  of  fare,  which  was  refused  on  the  ground  the 
passenger  ought  to  have  procured  a  ticket,  as  the  rules  of  the 
company  require,  before  seeking  passage  on  a  freight  train. 
Plaintiif,  in  that  case,  was  prevented,  by  the  fault  of  the  com- 
pany's own  agent,  from  procuring  a  ticket  at  the  office,  and, 
having  tendered  the  usual  fare,  he  was  lawfully  entitled  to 
be  carried  as  a  passenger.  Nor  like  the  case  of  The  Illinois 
Central  Railroad  v.  Johnson,  67  111.  312,  where  plaintiff  was 
ejected  from  a  freight  car  for  a  like  reason.  In  both  those 
cases  the  passengers,  with  much  more  propriety,  could  have 
opposed  with  force  the  attempt  of  the  conductor  to  put  them 
off  the  cars,  yet  it  could  not  be  justiiied  in  those  cases. 
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In  the  case  of  The  Illinois  Cenfral  Railroad  Co.  v.  Cunning- 
ham, 67  111.  316,  plaintiff  was  put  off  a  freight  train  because 
he  had  not  obtained  a  ticket  before  entering  the  caboose  car. 
He  was  prevented  from  obtaining  a  ticket  by  the  fault  of  the 
company's  own  agent,  and  was  himself  guilty  of  no  omission 
of  duty.  Notwithstanding  it  was  his  clear  right  to  be  re- 
ceived and  carried  as  a  passenger,  under  the  previous  decisions 
of  this  court,  a  verdict  for  $500  was  regarded  as  excessive, 
and  the  judgment  for  that  reason  alone  was  reversed. 

Justice  requires  this  cause  should  be  submitted  to  another 
jury,  with  instructions  in  accordance  with  the  views  expressed 
in  this  opinion,  and  such  other  instructions  as  the  court  may 
deem  proper,  upon  hearing  the  evidence  again. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed, 

Mr.  Justice  Craig  :  I  concur  with  the  majority  of  the 
court  in  reversing  the  judgment,  but  do  not  think  the  court 
erred  in  giving  plaintiff's  fourth  instruction. 


John  L.  Cusick 

V. 

James   Campbell. 

1.  Instruction — should  not  assume  facts.  It  is  not  erroneous  to  refuse 
an  instruction  which  assumes  a  state  of  facts  to  be  proven. 

2.  Error — will  not  always  reverse.  Where  the  law  of  a  case  is  fairly 
presented  to  the  jury  by  the  instructions  given,  the  judgment  will  not  be 
reversed  for  the  refusal  to  give  an  instruction  which,  if  given,  could  not 
have  changed  the  result. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  L.  G.  Pearre,  for  the  appellant. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  trial  had  in  the  circuit  court  of 
Livingston  county,  in  which  James  Campbell  sued  John  L. 
Cusick,  for  labor  performed  by  the  son  of  plaintiff  for  the 
defendant,  under  a  contract. 

On  the  trial  of  the  cause  in  the  circuit  court,  before  a  jury, 
a  verdict  was  rendered  in  favor  of  the  plaintiff  against  the 
defendant  for  the  sum  of  $55. 

The  defendant  brings  the  case  to  this  court  by  appeal,  and 
asks  a  reversal  of  the  judgment  on  two  grounds. 

First.     Because  the  verdict  is  contrary  to  the  evidence. 

Second.  For  the  reason  the  court  refused  an  instruction 
asked  on  his  behalf. 

There  is  no  dispute  between  the  parties  in  regard  to  the 
time  the  son  of  plaintiff  worked,  and  the  price  to  be  paid  per 
month.  The  only  dispute  is,  as  to  the  time  he  was  to  work, 
and  upon  this  point  the  evidence  was  conflicting. 

The  plaintiff  testifies  he  hired  his  son  to  work  for  defend- 
ant in  the  spring  of  1871,  for  seven  or  eight  months,  and  that 
he  worked  eight  months  and  five  days.  On  the  other  hand, 
the  defendant  testifies  the  contract  was,  the  son  of  plaintiff 
was  to  work  from  the  spring  during  the  summer  and  fall, 
until  he  had  his  corn  all  husked,  and  that  the  boy  quit  work 
on  the  28th  day  of  November,  before  he  had  finished  husking 
corn. 

The  record  shows  this  question  in  dispute  was  fairly  sub- 
mitted to  the  jury,  and  it  was  the  peculiar  province  of  the 
jury  to  reconcile  this  conflicting  testimony.  They  had  the 
witnesses  before  them,  could  observe  their  candor,  fairness, 
intelligence,  and  various  other  things,  and  from  that  data, 
where  there  is  a  conflict,  could  determine  who  was  entitled 
to  the  greater  degree  of  credit.  This  the  jury  have  done,  and 
found  in  favor  of  the  plaintiff,  and  after  a  careful  inspection 
of  the  record,  we  can  not  say  the  verdict  is  against  the  weight 
of  evidence.     But  even  if  the  verdict  was  contrary  to   the 
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weight  of  the  evidence,  where  there  is  a  conflict  in  the  testi- 
mony, as  there  is  in  this  case,  we  could  not,  for  that  reason, 
disturb  the  finding  of  the  jury,  unless  it  was  manifestly  against 
its  weight.      City  of  Chicago  v.  Garrison,  52  111.  517. 

The  other  point  relied  upon  by  appellant,  that  the  court 
refused  to  give  an  instruction  by  him  asked,  is  not  well  taken. 

The  instruction  was  liable  to  mislead  the  jury.  It  assumed 
a  state  of  facts  proven,  when  it  was  the  duty  of  the  jury  to 
determine  from  the  evidence  what  was  proved. 

The  law  involved  in  the  case  was  fairly  presented  to  the 
jury  by  an  instruction  given  for  the  plaintiff,  and  even  if  the 
refused  instruction  was  not  liable  to  the  objection  named,  and 
had  been  given,  it  could  not  have  changed  the  result. 

Upon  a  careful  examination  of  the  whole  record,  we  per- 
ceive no  error.     The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Spencer  &,  Gardner 

v. 

The  People  of  the  State  of  Illinois. 

1.  Taxation — excessive  valuation  and  omission  to  assess  some  property  no 
ground  for  defeating  application  for  judgment.  On  application  for  judg- 
ment against  lands  for  delinquent  taxes,  it  is  no  defense  that  the  property 
was  valued  too  high,  when  it  was  not  fraudulently  done;  nor  will  the  fact 
that  some  property,  in  the  same  jurisdiction,  was  omitted  from  the  assess- 
ment, be  ground  for  defeating  the  judgment. 

2.  Same — court  has  no  power  to  revise  assessment.  The  courts  have  no 
power  to  revise  the  assessment  of  property  made  b}r  the  assessor,  or  to 
change  or  set  aside  any  valuation  of  property  made  by  him,  when  his  judg- 
ment has  been  honestly  exercised,  and  the  assessment  is  made  upon  a 
right  basis. 

3.  Same — constitutional  provision  relating  to,  construed.  The  constitu- 
tional provision  relating  to  the  uniformity  of  taxes,  has  respect  to  the 
laws  which  may  be  passed  for  the  imposition  of  taxes,  and  not  to  the 
particular  working  of  the  laws. 
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Appeal  from  the  Circuit  Court  of  Will  county. 

This  was  an  application  by  the  collector  of  Will  county,  to 
the  county  court  of  that  county,  for  judgment  against  certain 
lands  for  taxes  due  thereon,  for  the  year  1871,  and  costs. 
The  case  was  taken  by  appeal  to  the  circuit  court. 

The  land-owners  filed  the  following  objections  to  the  ren- 
dition of  judgment:  First,  that  the  assessment  was  not  in 
compliance  with  the  constitution,  which  provides  that  taxes 
must  be  so  levied  as  to  be  uniform,  and  in  proportion  to  the 
value  of  the  property  upon  which  they  operate;  second,  that 
the  property  was  not  assessed  at  its  true  value,  being  assessed 
several  times  higher  than  property  of  equal  value  adjoining 
the  same. 

The  defendants  below  offered  to  prove  the  truth  of  their 
objections,  which  the  court  refused  to  allow,  on  the  ground 
that  the  defendants  had  waived  the  objections  by  not  making 
them  before  the  proper  boards  of  review,  and  rendered  judg- 
ment against  the  lands  and  lots  for  the  taxes  assessed  thereon, 
and  the  defendants  appealed. 

Messrs.  Vallette  &  Gardner,  for  the  appellants. 

Mr.  James  K.  Edsall,  Attorney  General,  and  Mr.  E.  C. 
Hagar,  State's  Attorney,  for  the  People. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  question  presented  by  this  record  is,  whether,  upon  an 
application  for  judgment  against  real  estate  for  delinquent 
taxes,  the  objection  may  be  made,  that  there  was  too  high  a 
valuation  placed  upon  the  land  by  the  assessor,  in  making 
the  assessment. 

The  constitution  provides,  that  the  General  Assembly  shall 
provide  such  revenue  as  may  be  needful,  by  levying  a  tax  by 
valuation,  so  that  every  person  and  corporation  shall  pay  a 
tax  in  proportion  to  the  value  of  his,  her  or  its  property — 
such  value  to  be  ascertained  by  some  person  or  persons,  to  be 
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elected  or  appointed  in  such  manner  as  the  General  Assem- 
bly shall  direct,  and  not  otherwise. 

The  provision  of  the  constitution  has  respect  to  the  laws 
which  should  be  passed  by  the  legislature  for  the  imposition 
of  taxes,  and  not  to  the  practical  working  of  the  laws.  The 
framers  of  the  constitution  could  not  have  contemplated  anv 
such  consequence  as  that  a  tax  levy  should  be  void,  in  case  an 
assessor  should  happen  to  omit  to  assess  any  taxable  property, 
or  should  make  an  incorrect  valuation  of  any  property, 
-whereby  would  be  produced  the  result  that  every  person 
would  not  actually  pay  a  tax  in  proportion  to  the  value  of  his 
property.  There  is  no  objection  made  that  the  revenue  law 
is  not  framed  in  accordance  with  the  constitutional  principle. 

The  assessor  is  the  officer  who  has  been  provided  by  the 
legislature  for  fixing  the  valuation  of  property  for  the  pur- 
pose of  taxation. 

No  appeal  to  any  court  is  provided  from  the  assessor's  judg- 
ment in  fixing  the  value  of  property  for  taxation,  nor  has  any 
express  authority  been  conferred  upon  a  court  to  revise  such 
valuation,  or  to  correct  an  assessment,  or  order  a  new  one,  or 
to  make  a  rebate  of  any  tax. 

And  we  are  of  opinion  that  the  power  does  not  belong 
to  any  court  to  revise  the  assessment  made  by  an  assessor, 
and  change  or  set  aside  any  valuation  of  property  made  by 
him,  where  his  judgment  has  been  honestly  exercised,  and 
upon  a  right  basis.  To  do  so,  would  seem  to  be  to  arrogate 
the  power  of  ascertaining  the  value  of  property  for  taxation, 
which  ascertainment  of  value,  the  constitution  declares,  shall 
be  by  some  person  or  persons  designated  by  the  General 
Assembly,  and  not  otherwise. 

The  legislature  has  provided  a  special  board  for  the  review 
of  assessments  in  the  matter  of  valuation,  as  follows: 

The  assessor,  town  clerk  and  supervisor  shall  attend  at  the 
time  and  place  specified  in  the  notice  (before  directed  to  be 
given),  and  on  the  application  of  any  person  conceiving  him- 
self aggrieved,  they  shall  review  the  assessment ;  and  when 
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the  person  so  objecting  thereto  shall  make  an  affidavit  that 
the  value  of  his  personal  estate  does  not  exceed  a  certain  sum 
specified  in  such  affidavit,  the  assessor  shall  reduce  the  assess- 
ment to  the  sum  specified  in  such  affidavit;  and  if  he,  or  any 
other  one,  objects  to  the  valuation  put  upon  any  of  their  real 
estate,  the  board  shall  hear  the  objections,  and  may  reduce  the 
same  if  a  majority  of  the  board  think  it  advisable,  and  in 
such  case  the  assessor  shall  correct  his  list.  Laws  1861,  p. 
242.  This  was  the  law  in  force  at  the  time  this  assessment 
was  made,  and  the  appellant  should  have  applied  to  that 
board  for  the  correction  of  any  over  valuation  of  his 
property. 

An  omission  to  assess  some  other  persons,  liable  to  taxation, 
or  to  assess  a  portion  of  the  taxable  property  of  others,  would 
be  an  objection  of  a  like  character  with  the  one  here  made, 
as  the  effect  would  be  the  same,  though  it  might  be  less  in 
degree,  as  that  of  an  over-valuation,  to-wit :  to  cause  the  com- 
plaining tax-payer  to  bear  an  undue  proportion  of  the 
burthen  of  taxation. 

Yet  it  has  been  held  that  such  an  omission  would  not 
affect  the  validity  of  a  tax.  Merritt  et  al.  v.  Farris  et  at.  22 
111.  303;  Dunham  etal.  v.  City  of  Chicago,  55  111.  357. 

In  the  case  of  The  Albany  and  West  Stochbridge  R.  R. 
Co.  v.  Town  of  Canaan,  16  Barb.  244,  it  wTas  held  that  the 
action  of  assessors,  so  long  as  they  confine  themselves  within 
the  statute  rule,  is  conclusive,  however  grossly  they  may  err 
in  estimating  the  amount,  and  that  the  tax  based  upon  the 
assessment  is  like  a  judicial  sentence,  and  can  be  assailed 
only  for  fraud  or  want  of  jurisdiction.  So  it  was  held,  in 
Weaver  v.  Devendorff,  3  Denio,  117,  that  in  fixing  the  value  of 
taxable  property  by  an  assessor,  the  power  exercised  is,  in  its 
nature,  purely  judicial.  In  City  of  Chicago  v.  Bui'tice  el  al. 
24  111.  489,  it  was  said  that  the  court  would  inquire  whether 
the  commissioners  for  assessment  fraudulently  valued  the 
property  above  its  true  value,  but  that  if  they  honestly  esti- 
mated property  too  high  or  too  low,  the  CQurt  would  not  dis- 
33— 681:h  III. 


514  Newell  v.  School  Directors,  etc.       [Sept.  T. 

Syllabus. 

turb  the  assessment ;  and  see,  to  the  like  effect,  Elliott  v.  City  of 

Chicago,  48  111.  293,  and  Jenks  et  al.  v.  0%  of  Chicago,  id.  296. 

The  case  of  Creole  et  al  v.  Tlie   City  of  Chicago,  56  111.  423, 

which  is  relied  on  by  appellant's  counsel,  we  do   not   regard 

as  materially  variant  from  the  view  here  expressed.     It   was 

onlv  held  there,  that  the  defense  of  fraud   in  the   making  of 

the  assessment  might  be  made,  as,  also,  that  the  assessment 

was  made  on  a  wrong  basis,  in  violation  of  the  statute  and 

the  constitution. 

In  the  present  case  there  was  no  suggestion   of  fraud,  or 

that  the  assessment  was  made  on  a  wrong  basis.     The  defense 

against  the   entry  of  judgment,  as  offered,  we  must  regard  as 

simply  one   of  an   excess  of  valuation,  made  in   the   honest 

exercise    of  the  judgment   of   the    assessor,  and  we  are    of 

opinion  it  was  rightly  excluded  by  the  court. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Charles  S.  Newell 

V. 

School  Directors  or  Dist.  No.  1,  T.  30  N.,  R  3  E. 

Same  v.  Same. 
Same  v.  Same. 

1.  School  orders — negotiability  of.  School  orders  drawn  by  school 
directors  on  the  township  treasurer,  being  payable  to  an  individual  or 
bearer,  may  pass  by  indorsement  so  as  to  vest  title  in  the  assignee,  and 
authorize  him  to  institute  suit  in  his  own  name. 

2.  Same — assignee  takes  subject  to  defenses.  But  there  is  a  marked  differ- 
ence between  the  rights  of  an  assignee  of  a  school  order  and  an  assignee 
of  a  promissory  note  or  bill  of  exchange.  The  directors  having  no 
power  to  issue  orders  payable  at  a  future  day,  and  the  law  requiring  it  to 
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be  stated  in  the  order  the  purpose  for  which,  and  on  what  account  it  is 
drawn,  it  carries  notice  to  every  person  becoming  its  holder  of  its  valid- 
ity, and  he  must  at  his  peril  ascertain  what  defenses  can  be  interposed 
against  its  collection.  The  assignee  stands  in  no  better  position  than  the 
payee. 

Appeal  from  the  Circuit  Court  of  Livingston  county  ;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

Mr.  L.  G.  Pearre,  and  Messrs.  Pillsbury  &  Lawrence, 
for  the  appellant. 

Messrs.  Chubbuck  &  Brower,  and  Mr.  A.  E.  Harding, 
for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

These  cases  were  tried  in  the  court  below,  without  the  inter- 
vention of  a  jury,  upon  the  following  stipulation  of  facts: 

"The  parties  in  the  above  entitled  suits  stipulate  that  the 
following  are  the  facts  in  those  cases,  and  that  the  court  con- 
sider the  same  without  argument,  and  decide  the  same  in  all 
the  cases  above  stated  : 

First.  That  the  defendants  gave  their  order  on  the  school 
treasurer  for  the  amount  therein  contained,  for  which  the 
payee  of  said  order  was  to  furnish  the  articles  enumerated  in 
said  order,  to  the  directors  of  said  school  districts,  in  a  short 
time;  but  failed  to  furnish  said  articles  therein  enumerated, 
and  never  has  furnished  any  part  of  said  articles. 

Second.  It  is  agreed  that  said  articles  enumerated  in  said 
order  were  such  articles  as  said  school  directors  were  author- 
ized by  law  to  purchase. 

Third.  That  the  plaintiff  in  these  cases  made  a  proper 
demand  to  the  treasurer  of  said  school  fund  for  the  payment 
of  said  orders  after  they  became  due,  and  that  the  treasurer 
informed  him  that  he  had  been  notified  not  to  pay  the  same, 
by  the  directors,  and  thus  refused  to  pay  the  same. 
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Fourth.  That  there  were  sufficient  funds  in  said  treasury 
belonging  to  said  district  to  pay  the  amount  of  said  orders. 

Fifth.  Said  orders  were  endorsed  and  delivered  to  plaintiff 
before  thev  came  due,  and  for  a  valuable  consideration." 

The  court  rendered  judgment  for  the  defendants,  and  the 
plaintiff  brings  the  case  here  by  appeal,  and  assigns  for  error 
that  the  court  should  have  rendered  judgment  for  the  plain- 
tiff, and  not  for  the  defendants. 

It  is  argued  that  the  orders  issued  by  the  defendants  are 
negotiable,  like  promissory  notes  and  bills  of  exchange,  and 
when  properly  indorsed  and  transferred  in  good  faith  and  for 
a  valuable  consideration,  by  the  payee,  to  an  innocent  holder 
before  maturity,  title  will  vest  in  him,  and  that  no  other 
defenses  can  be  interposed  to  a  suit  instituted  by  him  to 
recover  the  amount  due  upon  the  orders,  than  can  be  inter- 
posed to  a  suit  by  the  assignee  in  good  faith  and  before 
maturity  of  a  promissory  note  or  bill  of  exchange. 

As  the  orders  are  payable  to  the  individual  to  whom  they 
are  issued,  or  bearer,  and  no  harm  is  apparent  which  can 
result  from  their  circulation,  we  are  inclined  to  hold  that  thev 
may  pass  by  indorsement,  so  as  to  vest  title  in  the  assignee, 
and  authorize  him  to  institute  suit  thereon  in  his  own  name; 
but  we  think  there  is  a  marked  and  wide  difference  between 
the  rights  of  the  assignee  of  such  orders,  and  the  rights  of 
the  assignee  of  a  promissory  note  or  bill  of  exchange,  before 
maturity. 

In  Glidden  et  al.  v.  Hopkins,  use  of  etc.  47  111.  529,  it  was 
said:  "  The  board  of  school  directors,  though  a  corporation, 
are  possessed  of  certain  specifically  defined  powers,  and  can 
exercise  no  others  except  such  as  result,  by  fair  implication, 
from  the  powers  granted.  As  a  corporation  they  are  but  the 
agents  of  the  tax-payers  and  inhabitants  of  the  district  in 
which  they  are  organized.  Every  official  act  performed  by 
them  is  for  their  constituents,  these  inhabitants  and  tax- 
payers, and  for  doing   the   act   they  must   show,  when  ques- 
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tioned,  their  authority."  In  that  case  it  was  held  that  an 
order  drawn  by  the  directors  upon  the  school  fund,  which 
did  not  show  upon  its  face  for  what  purpose  it  was  drawn, 
was  void. 

The  42d  section  of  the  consolidated  act  relating  to  schools, 
in  force  July  1, 1872,  declares  the  purposes  for  which  directors 
may  levy  a  tax,  one  of  which  is  to  procure  fuel,  libraries  and 
apparatus,  and  it  provides  by  the  last  clause  that  "they  may 
also  appropriate  to  the  purchase  of  libraries  ai>d  apparatus 
any  surplus  funds  after  all  necessary  school  expenses  are 
paid." 

The  67th  section  of  the  same  act  provides,  that  "school 
funds  collected  from  special  taxes,  levied  by  order  of  school 
directors,  or  from  the  sale  of  property  belonging  to  any  district, 
shall  be  paid  out  on  the  order  of  the  proper  board  of  directors, 
and  all  other  moneys  and  school  funds,  liable  to  distribution, 
paid  into  the  township  treasury,  shall,  after  said  funds  have 
been  apportioned  by  the  township  trustees,  as  required  by 
section  34  of  this  act,  be  paid  out  only  on  the  order  of  the 
proper  board  of  directors,  signed  by  the  president  and  clerk  of 
said  board,  or  by  a  majority  of  such  board.  For  all  payments 
made,  receipts  shall  be  taken  and  filed.  In  all  such  orders 
shall  be  stated  the  purpose  for  which,  or  on  what  account 
drawn." 

These  are  the  only  provisions  of  the  statute  that  we  have 
been  able  to  find,  bearing  upon  the  question  before  us,  and 
from  them  it  is  manifest  that  neither  is  the  power  directly 
given,  nor  does  it  result  by  necessary  implication,  to  directors 
to  create  a  debt,  chargeable  upon  the  district,  for  apparatus, 
and  issue  orders  on  the  treasurer,  payable  at  a  future  day, 
therefor.  It  would  be  a  most  dangerous  power  to  the  inter- 
ests of  the  tax-payers,  and,  in  corrupt  or  incompetent  hands, 
would  be  liable  to  great  abuse,  for,  if  the  debt  may  be  thus 
created,  we  perceive  no  limitation  upon  the  amount,  or  the 
rate  of  interest  it   might   be   required   to   bear.     The   whole 
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policy  of  the  school  law  is  repugnant  to  the  existence  of  the 
power. 

The  purpose  which  the  legislature  had  in  view  in  requiring 
it  to  be  stated  in  the  order  the  purpose  for  which,  or  on  what 
account  it  is  drawn,  was,  obviously,  to  place  it  beyond  the 
power  of  the  directors  to  embezzle  the  school  fund,  or  to 
appropriate  it  to  unauthorized  purposes.  The  order  is  thus 
made  to  carry  notice  to  every  person  who  shall  become  its 
holder,  of  its  validity.  He  is  notified  of  the  authority  by 
which,  as  well  as  on  what  account  it  assumes  to  be  issued, 
and  he  must,  at  his  peril,  ascertain  what  defenses  can  be 
interposed  against  its  collection.  In  this  it  is  entirely  differ- 
ent from  a  promissory  note  or  bill  of  exchange. 

The  defense  to  the  orders  in  evidence  was  complete,  and 
the  assignee  stands  in  no  better  position  with  regard  to  them 
than  the  payee  would  had  he  been  a  party  to  the  suit. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Albeet  G.  Lull  et  al. 
The  City  of  Chicago 

1.  Street — whether  its  location  is  determined  by  monuments,  or  measure- 
ment as  shown  in  plat.  The  statute  having  required  persons  laying  out 
additions,  etc.,  to  towns  or  cities,  to  mark  the  location  of  streets  and  pub- 
lic grounds  by  stones  set  in  the  ground,  from  which  to  make  future  sur- 
veys, when  there  is  a  discrepancy  between  such  monuments  and  the 
measurements  appearing  in  the  plat,  the  former  will  govern  and  control 
the  latter  in  determining  the  location  of  the  street.  Such  stones  will  be 
regarded  with  the  same  force  and  binding  effect  as  original  monuments 
erected  by  government  surveyors. 

2.  Same — corporate  authorities  have  no  right  to  change  location  of.  A 
party  laying  out  land  into  lots  and  streets  has  the  right  to  locate  the  streets 
where  he  chooses,  and  when  he  has  erected  stones  to  show  where  a  street 
is  located,  and  staked  lots  abutting  on  each  side  of  the  same,  and  sold  lots 
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with  reference  to  it,  which  have  been  improved,  and  the  location  of  the 
street  has  been  acquiesced  in  for  twenty  years  by  the  public,  the  pur- 
chasers  of  the  lots,  and  the  city,  taking  the  street  in  trust  for  the  public, 
will  be  bound  by  the  monuments  in  determining  the  location  of  the  street, 
and  the  city  will  be  enjoined  if  it  attempts  to  change  its  actual  location. 

3.  Description  of  land — monuments  control  as  to  boundary.  Where 
monuments  and  admeasurements  are  both  mentioned  in  the  description 
of  land  conveyed,  the  purchaser  must  hold  by  the  boundaries  given  by 
the  monuments. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
E.  S.  Williams,  Judge,  presiding. 

This  was  a  bill  for  an  injunction,  filed  by  Albert  G.  Lull, 
John  McDowell,  Jacob  Franz,  Frederick  Geist,  James  O'Brien, 
Henlon  Filteau,  Winnifred  Hogan,  Henry  Schultz,  Michael 
Geary,  Katharine  Schultz,  and  Adolph  Dietz,  against  the  city 
of  Chicago.  The  object  of  the  bill  and  facts  of  the  case  are 
stated  in  the  opinion.  The  court  below,  on  the  hearing,  dis- 
missed the  bill  for  want  of  equity,  and  the  complainants, 
Albert  G.  Lull,  Henlon  Filteau,  Winnifred  Hogan,  James 
O'Brien,  and  Jacob  Franz,  appealed. 

Messrs.  Nichols,  McKindley  &  Morrison,  for  the  appel- 
lants. 

Mr.  M.  F.  Tuley,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  filed  in  the  circuit  court  of 
Cook  county,  by  appellants,  to  enjoin  appellee,  the  city  of 
Chicago,  from  constructing  certain  improvements  on  Four- 
teenth street,  in  the  manner  in  which  the  city  was  construct- 
ing the  same. 

It  appears  by  the  record  that  Matthew  Laflin  became  the 
owner  of  a  tract  of  land  containing  about  5}  acres  on  the 
north-east  quarter  of  section  21,  in  a  certain  township  in  Cook 
county,  by  purchase  from  one  Heacock.  In  1848,  on  April 
the  7th,  Laflin  caused  the  said  tract  of  land,  which  was  then 
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open  prairie,  to  be  surveyed  and  subdivided  by  one  Asa  F. 
Bradley,  then  county  surveyor,  into  lots,  from  1  to  56  inclu- 
sive. A  street  40  feet  wide  was  laid  out  through  the  tract, 
running  east  and  west  from  Clark  to  State  street.  Stakes 
were  stuck  on  the  north  and  south  lines  of  the  street  and  at 
the  front  corners  of  the  lots  fronting:  on  the  street  as  surveyed. 
The  street  was  then  named  Liberty  street,  but  it  has  since 
been  changed  to  Fourteenth  street.  A  stone  was  set  at  the 
north-east  and  north-west  corners  of  this  street.  The  sur- 
veyor made  a  plat  of  the  subdivision,  which  was  certified  to 
by  him,  and  acknowledged  by  Laflin,  and  recorded  in  the 
recorder's  office  in  Cook  county  on  the  8th  day  of  April, 
1848. 

Soon  after  the  survey,  Laflin  had  the  street  worked  and 
graded  according  to  the  survey  as  it  was  designated  by  the 
stones  and  stakes  of  the  surveyor.  He  then  sold  lots  and 
gave  possession  of  the  same  by  number,  as  indicated  by  the 
surveyor's  stakes. 

Appellants  purchased  their  lots  fronting  south  on  Fourteenth 
street;  took  possession  and  improved  them  as  they  were  staked 
out  at  the  time  of  the  original  survey,  and  have  occupied  and 
improved  according  to  the  stones  and  stakes  set  by  Bradley. 

Soon  after  the  land  was  subdivided,  the  city,  took  possession 
of  the  street  as  it  was  located  by  the  stones  and  stakes  set  by 
Bradley,  and  have  worked,  improved  and  controlled  it  ever 
since.  No  change  whatever  has  been  made  in  the  location  of 
the  street  from  1848  to  1871,  but  it  has  all  the  time  been 
occupied  and  used  by  the  city  and  the  public  as  it  was  marked 
out  by  Bradley  by  the  stones  and  stakes  set  when  he  made 
the  original  survey. 

In  August,  1870,  the  city  passed  an  ordinance  by  which 
Fourteenth  street  was  to  be'  improved  from  Clark  to  State 
street,  as  described  in  the  ordinance,  with  curb  walls,  leaving 
a  road  bed  between  the  same  28  feet  in  width,  the  curb 
walls  to  be  located  in  such  manner  as  to  leave  the  road  bed 
in   the   centre   of  the   street.     The   lots    in   this   subdivision 
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were  assessed  to  pay  for  the  improvements,  and  appellants 
paid  so  much  as  was  assented  to  each  of  their  lots. 

On  or  about  the  1st  of  April,  1871,  appellee  commenced 
the  improvement  on  the  street.  The  city  located  the  north 
curb  wall  within  a  few  inches  of  the  north  line  of  the  street, 
and  the  south  curb  wall  about  12  feet  north  of  the  south  line 
of  the  street  as  originally  surveyed  and  staked,  and  located 
the  roadway  on  the  north  28  feet  of  the  street,  instead  of  the 
middle  of  the  street,  which  left  12  feet  space  between  the 
south  line  of  the  road  bed  and  the  south  line  of  the  street, 
and  no  space  between  the  north  line  of  the  road  bed  and  north 
line  of  the  street. 

This  action  of  the  city  was  predicated  on  the  alleged  theory 
that  Fourteenth  street  should  be  six  feet  further  north,  accord- 
ing to  recent  surveys  that  had  been  made  by  the  city.  In 
other  words,  the  city  proposed,  without  any  judicial  deter- 
mination of  the  true  location  of  the  street,  to  force  it,  by  con- 
structing the  improvement,  six  feet  further  north. 

This  action  of  the  city  is  based  on  the  fact  that  the  plat  of 
Laflin's  subdivision  shows  the  north  line  of  the  subdivision 
to  be  17  chains  and  18  links  south  of  the  north-east  corner  of 
the  north-east  quarter  of  section  21,  and,  on  actual  measure- 
ment, it  appears  to  be  17  chains  and  24  links,  and  inasmuch 
as  the  street,  according  to  this  measurement,  is  six  feet  too  far 
south,  it  is  intended  by  the  <#ty  that  the  measurement  must 
control  the  location  of  the  street. 

It  will,  however,  be  seen,  by  reference  to  the  plat,  that  the 
street  is  not  only  located  by  describing  it  as  being  a  certain 
distance  from  the  north-east  corner  of  the  north-east  quarter 
of  section  21,  but  it  is  located  by  means  of  monuments,  and 
the  question  to  be  determined  in  this  case  is,  which  shall 
govern. 

These  stones,  that  were  placed  at  the  north-west  and  north- 
east corners  of  Fourteenth  street  as  monuments,  were  placed 
there  by  the  requirement  of  the  statute  of  the  State,  which 
reads  as  follows : 
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"The  county  commissioners,  proprietor  or  proprietors  of 
the  town,  addition  or  subdivision  of  out-lots,  by  themselves 
or  agent,  shall,  at  the  time  of  surveying  and  laying  out  of  the 
same,  plant  and  fix  at  the  corner  of  the  public  ground,  or  at 
the  corner  of  a  public  lot,  if  any  there  be,  and  if  there  be 
none,  then  at  the  corner  of  some  one  of  the  in-lots  in  the 
town,  and  at  the  corner  of  each  out-lot,  a  good  and  sufficient 
stone  of  such  size  and  dimensions,  and  in  such  manner  as  the 
surveyor  shall  direct,  for  a  corner  from  which  to  make  future 
surveys  ;  and  the  point  or  points  where  the  same  may  be  found 
shall  be  designated  on  the  plat  or  map."  Gross,  page  102, 
sec.  37. 

In  Laflin's  subdivision  there  was  but  one  street  dedicated 
to  the  use  of  the  public,  and  that  was  the  street  in  contro- 
versy, extending  from  State  to  Clark  street,  this  being  the 
onlv  public  ground  in  the  subdivision.  The  stones  were 
erected  to  show  the  north  line  of  the  street,  and  to  serve  as  a 
corner  from  which  to  make  future  surveys.  Can  it  be  said 
that  these  monuments,  that  were  thus  established  under  the 
direction  of  the  statute,  must  give  way  and  be  controlled  or 
moved  by  measurement?  So  far  as  the  rights  of  the  grantees  of 
Laflin,  and  the  city  are  concerned,  we  see  no  reason  why  these 
monuments  should  not  be  regarded  with  the  same  force  and 
binding  effect  as  original  monuments  erected  by  government 
surveyors. 

Laflin  being  the  owner  of  this  tract  of  land,  he  had  a  right  to 
manage  and  dispose  of  it  as  he  saw  proper,  subject  to  the  laws 
of  the  State.  When  he  subdivided  it  into  lots  and  a  street,  he 
had  the  right  to  locate  the  street  where  he  saw  proper.  The 
survey  fixed  the  boundaries  of  the  lots  and  the  street.  The 
survey  is  the  original  work.  The  plat  is  made  from  it,  and 
intended  to  be  a  faithful  representation  of  it.  The  city  took 
the  title  to  the  street,  as  it  was  surveyed,  in  trust  for  the  pub- 
lic. The  purchasers  of  the  lots  of  Laflin,  and  the  city,  are 
bound  by  the  monuments  erected  by  Laflin  to  determine  the 
location  of  the  street  and  the  lots. 
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Where  monuments  and  admeasurements  are  both  mentioned 
in  the  description  of  land  conveyed,  the  purchaser  must  hold 
by  the  boundaries  given  by  the  monuments.  Herr  v.  Bass,  2 
Mass.  382;  MeClintock  V.Rogers,  11  111.  296;  Golvin  et  al  v. 
Fell  et  ah  40  111.  426. 

The  reason  for  this  rule  is  obvious.  These  monuments  are 
facts  definite  and  fixed,  while  plats  indicating  courses,  dis- 
tances and  quantities  are  but  descriptions  or  evidence  which 
assist  us  in  determining  these  facts.  When  a  given  point  is 
established  by  a  monument,  so  long  as  it  can  be  identified,  it 
can  mislead  or  deceive  no  one,  while,  on  the  other  hand,  a 
point  to  be  established  by  measurement  is  always  more  or  less 
unreliable.  The  chains  of  surveyors  are  not  always  the  same 
length.     Chain  carriers  will  vary  in  accuracy. 

It  is  altogether  probable  that  the  discrepancy  between  the 
monuments  and  the  measurement  as  now  made,  arise  from  the 
difference  between  the  chains  then  and  now  used.  Bradley, 
who  made  the  survey,  says  there  was  a  difference  between  the 
measure  used  in  1848  and  the  measure  in  use  at  the  present 
time,  but  he  can  not  tell  to  what  extent.  He  further  testifies 
that  the  stakes  were  set  on  the  corners  of  the  lots,  and  indi- 
cated the  lines  of  Fourteenth  street,  according  to  the  plat  of 
Laflin's  subdivision,  and  were  correct  according  to  the  meas- 
ure then  used. 

Other  proof  was  introduced,  which  shows  that,  prior  to 
1848,  the  surveyor's  chain  in  use  was  longer  than  the  one  in 
use  since  that  time.  This  accounts  for  the  location  of  the 
street  six  feet  further  north  than  it  otherwise  would  have  been 
located  had  the  chain  of  the  surveyor  been  the  same  length 
of  those  now  in  use.  Under  these  circumstances  it  would  be 
manifestly  unjust,  where  parties  have  acquired  rights  of  over 
twenty  years'  standing,  to  disregard  the  location  of  the  street 
as  it  was  originally  made,  and  as  it  has  been  occupied  and 
used  for  over  twenty  years,  and  establish  new  lines  and  a  new 
street. 
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We  think  such  a  course  would  not  only  be  unjust,  but  con- 
trary to  all  well  established  rules  governing  this  class  of  cases. 

The  decree  will  be  reversed,  and  the  cause  remanded,  with 

directions  to  the  court  below  to  enter  a  decree  in  conformity 

to  the  prayer  of  complainant's  bill. 

Decree  reversed. 


The  Toledo,  Peoeia  and  Warsaw  Railway  Co. 

v. 
Robert  Pence. 

1.  Negligence — neglect  to  fence  road  by  railway  company.  Where  a 
railway  company  kills  stock  with  its  train  not  at  a  public  crossing  or  other 
place  where  it  is  required  to  fence  its  track,  and  has  been  in  operation 
for  more  than  six  months  prior  to  the  accident,  and  has  not  fenced  its 
track  at  the  place  where  the  killing  took  place,  and  the  owner  of  the  land 
has  not  agreed  to  fence  the  road,  the  company  will  be  liable  to  the  owner 
of  such  stock,  under  the  act  of  1855,  without  proof  of  any  actual  negli- 
gence, even  though  the  owner  may  not  prove  the  stock  got  upon  the  track 
at  the  point  not  fenced. 

2.  The  design  of  the  act  of  1855,  on  this  subject,  was,  to  afford  some 
protection  from  hazard  of  trains  running  at  a  high  rate  of  speed,  by  fenc- 
ing, and  if  this  is  omitted  by  a  railroad  company,  it  will  be  presumed  to 
be  guilty  of  negligence,  without  any  other  proof  than  of  the  omission  to 
fence. 

3.  Same — burden  of  proof  as  to  exceptions  not  in  enacting  clause  of  the 
statute.  In  a  suit  to  fix  the  liability  of  a  railroad  company  for  killing 
stock,  on  the  ground  of  a  neglect  to  fence  its  track,  if  the  land-owner  has 
received  a  specific  sum  for  fencing  along  the  line,  or  had  agreed  to  build 
and  maintain  a  lawful  fence,  or  had  received  compensation  for  so  doing 
by  way  of  damages  in  the  condemnation  of  the  land,  the  burden  rests 
upon  the  company  to  show  such  fact  in  defense,  and  not  upon  the  plain- 
tiff to  negative  it. 

4.  Same — effect  of  act  of  1869  on  company^  liability.  The  act  of  1869, 
giving  the  land-owner  the  right  to  build  a  fence  along  the  railroad  track 
over  his  premises,  and  hold  the  company  liable  therefor,  upon  its  failure 
to  fence  on  notice,  does  not  release  railroad  companies  from  their  liability, 
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under  the  act  of  1855,  for  stock  killed.  The  later  act  creates  no  duty 
upon  the  land-owner  to  fence,  but  merely  gives  him  the  privilege  to  do 
so,  and  the  fence,  when  so  built  by  the  owner  of  the  land,  will  be  the 
property  of  the  company. 

5.  Railroad — in  what  sense  public  highway.  Railroads  are  public 
highways,  not  in  the  sense  of  public  wagon  roads,  upon  which  every  one 
may  transact  his  own  business  with  his  own  means  of  conveyance,  but 
only  in  the  sense  of  being  compelled  to  accept  of  each  and  all,  and  take 
and  carry  to  the  extent  of  their  ability. 

6.  Same — effect  of  new  constitution  on  right  of  way.  The  constitutional 
provision  providing  that  the  fee  to  lands  taken  for  right  of  way  shall  not 
pass,  but  remain  in  the  land-owner,  has  no  application  to  proceedings 
completed  before  the  adoption  of  the  constitution,  and  the  duty  of  rail- 
way companies  to  fence  their  track  is  not  affected  by  the  fact  whether 
they  own  the  fee  or  have  only  an  easement  in  their  right  of  way. 

7.  Pleading — negativing  exceptions  in  statute.  Where  the  clause  of  a 
statute  creating  a  liability  contains  exceptions,  the  party  seeking  to  en- 
force such  liability  must  show  affirmatively  that  the  case  does  not  fall 
within  any  of  the  exceptions;  but  when  exceptions  are  made  in  a  separate 
section,  it  is  the  business  of  the  party  sought  to  be  charged  to  set  up  and 
prove  the  facts  exempting  him  from  liability. 

Appeal  from  the  Circuit  Court  of  Heuderson  county  ;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Messrs.  Ingersoll,  Puterbaugh  Bros.  &  McCune,  for 
the  appellants. 

Mr.  John  J.  Glenn,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action,  originally  brought  before  a  justice  of 
the  peace  in  Henderson  county,  by  Robert  Pence  against  The 
Toledo,  Peoria  and  Warsaw  Railway  Company,  to  recover  the 
value  of  a  heifer  belonging  to  the  plaintiff,  and  killed  by 
defendants'  train  of  cars  moving  upon  their  road. 

The  action  was  brought  under  the  act  of  March  25,  1869, 
extending  the  jurisdiction  of  justices  of  the  peace  and  police 
magistrates,  and  on   the  allegation  of  neglect  and  failure  on 
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the  part  of  the  railway  company  to  fence  their  track  at  the 
place  where  the  injury  occurred,  the  railway  having  been 
opened  for  use  more  than  six  months  prior  thereto. 

The  plaintiff  recovered  a  judgment  for  twenty-five  dollars, 
from  which  the  defendants  appealed  to  the  circuit  court, 
where  a  like  judgment  was  recovered. 

To  reverse  this  judgment  the  defendants  appeal,  and  assign 
as  error  the  refusal  of  the  court  to  give  this  instruction  : 

"Before  the  jury  can  find  for  the  plaintiff,  they  must  first 
find,  from  the  evidence,  that  the  injury  to  or  the  killing  of 
the  said  heifer  was  occasioned  by  negligence  on  the  part  of 
the  defendant  or  its  employees." 

On  this  instruction  a  labored  argument  is  presented  by 
appellants,  to  establish  the  proposition  that  the  act  of  1855, 
requiring  railroads  to  fence  their  track,  is  no  longer  in  force 
in  this  State.  No  actual  negligence  was  proved  against  ap- 
pellants, the  case  resting  upon  the  presumption  of  negligence, 
arising  from  a  failure  to  erect  a  fence  as  required  by  that  act. 

The  proof  was,  the  killing  occurred  on  appellants'  track, 
in  August,  1872  ;  that  the  road  was  not  fenced  at  the  place 
of  killing  ;  that  it  had  been  in  operation  and  used  more  than 
six  months  prior  to  the  killing  ;  that  it  did  not  occur  at  a 
public  crossing,  nor  within  the  limits  of  a  city,  town  or  vil- 
lage ;  that  it  was  within  five  miles  of  a  settlement;  and  that 
the  owner  of  the  land  had  not  agreed  to  fence  the  road. 

There  being  no  declaration  filed  in  the  cause,  the  character 
of  plaintiff's  claim  can  only  be  ascertained  from  the  testimony. 
From  the  facts  established  thereby,  and  from  the  facts  above 
stated,  we  can  come  to  no  other  conclusion,  than  that  the 
right  to  recover  was  placed  on  the  failure  of  the  company  to 
comply  with  the  provisions' of  the  act  of  1855,  which  failure 
is  ground  of  recovery  without  proof  of  actual  negligence.  But 
it  is  insisted  by  appellants  that  appellee's  proof  did  not  bring 
him  within  the  provisions  of  the  act  of  1855,  when  considered 
in  connection  with  the  act  of  1869.     What  are  the  provisions 
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of  the  last  named  act?  They  simply  permit  the  land-owner 
to  construct  the  fence  in  case  the  company  fails  so  to  do  after 
a  notice  of  sixty  days,  and  recover  the  value  thereof  of  the 
company,  with  interest  at  one  per  cent  per  month,  from  the 
time  of  building  the  fence,  together  with  costs,  fees  and  dis- 
bursements to  be  taxed.     Sess.  Laws  1869,  p.  315. 

We  are  unable  to  perceive  in  what  particular  this  act  re- 
lieves railroad  companies  from  their  liability  imposed  by  the 
act  of  1855,  nor  do  we  understand  that  a  party  suing  under 
that  act  is  required  to  show  he  occupies  the  position  of  a  pro- 
prietor of  the  land  where  the  fence  should  have  been  erected. 
The  doctrine  of  this  court  has  uniformly  been,  since  the  pass- 
age of  that  act,  that  if  the  species  of  stock  described  in  the 
act  are  killed  upon  a  railroad,  at  a  place  thereon  which,  by 
the  act,  should  be  fenced,  the  company  would  be  liable,  though 
the  owner  may  not  prove  the  stock  got  on  to  the  track  at  the 
point  not  fenced.  In  most  cases  proof  of  the  very  spot  would 
be  impossible. 

As  stock  of  the  description  named  in  the  statute  lawfully 
run  at  large,  it  was  the  design  of  the  statute  to  aiford  some 
protection  from  hazards  of  trains  running  at  high  speed  at  all 
hours  of  the  day  and  night,  by  fencing,  and  if  this  is  omitted 
by  the  railroad  companies,  they  are  presumed  to  be  guilty  of 
negligence,  without  any  proof  other  than  their  omission. 

It  is  urged  by  appellants,  that  the  plaintiff  produced  no 
evidence  as  to  the  owner  of  the  land  having  received  damages 
for  the  right  of  way,  or  had  given  notice  to  fence,  or  that  a 
fence  was  necessary  at  the  point  where  his  heifer  came  on  the 
track,  or  that  the  road  was  not  fenced  at  that  point. 

There  are  no  exceptions  of  this  character  in  the  enacting 
clause  of  the  first  section  of  the  act  of  1855,  and  if  the  owners 
of  the  land  had  received  a  specific  sum  as  compensation  for 
fencing  along  the  line,  or  had  agreed  to  build  and  maintain  a 
lawful  fence,  or  had  received  compensation  for  building  and 
maintaining  a  lawful  fence,  by  way  of  damages  in  the  con- 
demnation of  the  land,  as  provided  in  the  second  section,  it 
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was  the  business  of  appellants  to  prove  it.  It  was  no  part  of 
the  plaintiff's  case — the  onus  was  not  on  him,  but  on  the  com- 
pany, who  were  in  possession  of  the  fact,  if  it  existed.  The 
first  section  of  the  act  required  the  company  to  fence  their 
roadway,  save  at  certain  excepted  places,  of  which  the  place 
where  this  animal  was  killed  was  not  one.  The  proof  nega- 
tived all  the  exceptions,  and  showed  affirmatively  the  owner 
of  the  land  had  not  agreed  to  erect  a  fence.  We  are  at  a  loss 
to  perceive  in  what  respect  the  plaintiff's  case  was  not  brought 
fully  within  the  act  of  1855. 

The  killing  is  proved  to  have  occurred  at  a  place  where 
this  company  was  required  by  law  to  erect  a  fence;  conse- 
quently no  proof  of  actual  negligence  was  necessary,  and  the 
instruction  was  properly  refused. 

We  do  not  deem  it  necessary  to  contest  the  argument  pre- 
sented by  appellants,  that  the  act  of  1869  provides  a  new 
remedy,  and  resort  must  be  had  to  that,  as  that  is  specific, 
and  repeals  the  law  of  1855  to  that  extent. 

We  do  not  so  understand  the  act  of  1869.  It  trenches,  in 
no  respect,  upon  the  provisions  of  the  act  of  1855,  but  affords 
a  more  summary  mode  by  which  to  effect  the  object  of  that 
act,  giving  to  the  land-owner  the  right  to  build  the  fence  at 
the  cost  of  the  company,  and  which,  when  built,  will  be  the 
property  of  the  company.  It  imposes  no  duty  upon  the  land- 
owner to  build  the  fence,  but  confers  the  privilege.  The 
argument,  therefore,  based  upon  this  supposed  duty,  falls,  and 
no  pretense  of  contributory  negligence  can  be  alleged.  The 
land-owner  and  the  railway  company  are  not,  in  the  sense 
claimed  by  appellants,  wrongdoers,  among  whom  contribution 
can  not  be  enforced. 

We  are  not  apprised  of  any  general  law,  in  force  in  this 
State,  prohibiting  stock  from  running  at  large,  nor  of  any  stat- 
ute modifying  the  act  of  1855.  Appellants  contend  that  it  is 
virtually  repealed  by  the  constitution,  and  the  Eminent  Do- 
main act,  passed  in  conformity  thereto,  in  force  July  1,  1872. 
It  is  urged  that  the  law  of  1855  was  based  on  the  principle 
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that  railways  were  the  absolute  property  of  the  railroad  com- 
pany— their  private  property — as  fully  so  as  the  adjoining 
farms  were  the  property  of  their  respective  owners ;  that  when 
they  condemned  the  right  of  way  the  fee  vested  in  them,  and, 
being  such  absolute  owners,  it  was  right  they  should  he  held 
rigidly  to  the  fulfillment  of  their  contracts  with  adjoining 
owners. 

It  is  then  urged,  that  the  new  constitution  changed  the  old 
rule  and  established  new  principles  in  the  management  of 
railroads,  for  by  section  12,  of  article  11,  they  are  declared 
public  highways;  and  by  section  13,  of  article  2,  the  fee  of 
land  taken  for  railroad  tracks,  without  consent  of  the  owner 
thereof,  remains  in  such  owner,  subject  to  the  use  for  which 
it  is  taken. 

As  to  the  declaration  in  the  constitution,  that  railways  are 
public  highways,  they  are  so,  as  defined  by  this  court  in  The 
Central  Mil.  Trad  R.  R.  Co.  v.  Rockafellow,  1 7  111.  541.  They 
are  not  common  highways  in  the  sense  of  public  wagon  roads, 
upon  which  every  one  may  transact  his  own  business  with 
his  own  means  of  convevance,  but  onlv  in  the  sense  of  being; 
compelled  to  accept  of  each  and  all,  and  take  and  carry  to  the 
extent  of  their  ability. 

By  this  clause  in  the  constitution  we  fail  to  see  any  design 
on  the  part  of  its  framers  to  relieve  these  companies  from  anv 
liability  imposed  upon  them  by  prior  legislation.  They  still 
remain  liable  to  the  requirements  of  the  acts  of  1855  and  of 
1869. 

As  to  the  other  clause,  the  facts  in  this  case  show  the  right 

of  way  of  this  company  was  acquired,  if  at  all,  long  anterior 

to  the   adoption  of  the  present  constitution.     The  proof  is, 

the  killing  took  place  in  August,  1872,  and  the  road  had  been 

opened   for   use   more   than  six  months  prior  thereto.     The 

company,  then,  had   the  fee  in  the  right  of  way,  as  we  must 

presume,   nothing   being   alleged  or  shown  to  the  contrary. 

But  whether  they  owned  the  fee  or  a  perpetual  easement,  thev 

were  bound  to  fence  the  line  of  their  road,  and  failing  to  do 
34— 68th  III. 
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so  they  become  liable  in  damages,  without  any  proof  of  actual 
negligence.     Negligence,  in  such  cases,  is  presumed. 

Discovering  no    error  in  the  record,  the  judgment  of  the 
circuit  court  must  be  affirmed. 

Judgment  affirmed. 


Joseph  Sherlock  et  al. 

v. 

The  Village  of  Winnetka. 

1.  Taxation — power  of  village  council  to  reduce  assessment.  The  consti- 
tution of  1848  provides  that  taxes  shall  be  levied  on  a  valuation  of  prop- 
erty, to  be  ascertained  by  some  person  or  persons,  to  be  elected  or 
appointed  in  such  manner  as  the  General  Assembly  shall  direct,  and  not 
otherwise.  Under  this,  the  assessor  of  a  village  has  the  sole  power  to 
ascertain  and  fix  the  value  of  the  property  for  taxation,  and  where  no  power 
of  reviewT  is  conferred  upon  the  village  council,  they  will  have  no  power 
to  alter,  change  or  correct  the  assessment  as  made  by  the  assessor. 

2.  Same — uniformity.  To  secure  the  uniformity  in  taxation  required 
by  the  constitution,  two  things  are  essential :  First,  the  assessment  must 
be  just  and  equal,  in  proportion  to  the  value  of  the  property  liable  to 
assessment,  and,  second,  when  thus  assessed,  the  rate  shall  be  uniform  to 
every  person  and  on  every  species  of  property  returned  by  the  assessor. 
The  constitution  requires  that  the  uniform  value  shall  be  ascertained  by 
one  officer,  and  the  uniform  rate  imposed  by  a  different  set  of  officers,  or 
a  different  person. 

3.  The  abatement  of  the  assessment  of  property,  liable  to  taxation,  by 
a  village  council,  where  no  power  of  review  is  conferred,  destroys  the 
equality  and  uniformity  of  the  assessment,  and  will,  no  doubt,  authorize 
the  tax-payers  injured  thereby  to  enforce  their  rights  by  legal  remedy 
against  the  council;  but  however  wrong  and  unauthorized,  it  can  not 
afford  grounds  for  holding  the  whole  assessment  invalid. 

4.  Municipal  bonds— place  of  payment.  Municipal  authorities,  in 
the  absence  of  express  statutory  authority,  have  no  right  to  make  their 
bonds,  issued  by  them,  payable  at  any  other  place  than  their  treasury ;  but 
if  they  are  made  payable  at  some  other  place,  this  will  not  invalidate  the 
bonds — the  provision  to  pay  at  some  other  place  being  void. 
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5.  Municipal  corporation — charter  construed  as  to  erecting  school 
buildings.  Charter  authority  to  a  village  council,  as  a  board  of  educa- 
tion, to  purchase  grounds,  erect  buildings,  borrow  money  to  establish 
a  school  of  a  high  grade,  and  levy  taxes  for  the  erection  and  support  of 
the  same,  held,  not  to  authorize  the  convej^ance,  or  leasing  of  the  build- 
ings when  completed,  without  pay  or  rent,  to  an  individual  or  private  cor- 
poration, for  the  purpose  of  having  a  school  taught  therein  for  pay.  The 
sclmol  contemplated  was  one  free  to  the  use  of  all  children  of  suitable 
age  and  advancement  who  resided  in  the  district,  and  any  thing  else  was 
a  perversion  of  the  property  from  the  uses  intended  by  the  charter;  but 
such  perversion  does  not  render  void  the  bonds  legally  issued  for  the 
purchase  of  the  ground,  and  the  erection  of  the  school  buildings. 

6.  Same — enjoining  issue  of  bonds  for  unlawful  purpose.  Although 
bonds  issued  by  a  board  of  education,  under  a  law,  for  a  proper  purpose, 
are  valid  in  the  hands  of  innocent  holders  for  value,  notwithstanding  the 
uses  for  which  they  were  intended  have  been  perverted,  yet  if  a  bill  had 
been  filed,  showing  an  intended  perversion,  or  that  the  buildings  to  be 
erected  with  their  proceeds  would  be  perverted,  the  board  would  have 
been  enjoined  from  putting  them  into  circulation. 

7.  Same — bonds  to  build  dormitory  and  boarding  house.  Where  a  board 
of  education  had  issued  and  sold  bonds  of  the  district,  and  with  the  pro- 
ceeds  erected  school  buildings,  as  contemplated  by  a  special  act  of  the  legis- 
lature, afterwards  issued  and  sold  other  bonds  for  the  purpose  of  building 
a  dormitory  and  boarding  house:  Held,  that  the  latter  bonds  were  issued 
without  any  authority  of  law,  as  such  latter  buildings  were  in  no 
sense  necessary  and  proper  for  a  public  free  school,  and  their  action  not 
being  merely  an  abuse  of  power,  but  without  authority  of  law,  the  bonds 
were  illegal,  and  there  existed.no  power  to  levy  taxes  to  pay  the  interest 
on  the  same. 

8.  Usury — sale  of  bonds  below  par.  Where  corporate  authorities  were 
authorized  to  borrow  money  for  a  certain  purpose,  they  being  limited  iu 
the  interest  to  ten  per  cent  per  annum,  and  they  sold  their  bonds,  bear- 
ing ten  per  cent  interest,  at  ninety-five  cents  on  their  face,  and  after  ten 
months  interest  had  accrued:  Held,  that  this  was  an  abuse  of  the  power 
conferred,  for  which  the  authorities  were  probably  personally  liable,  and 
that  the  bonds  were  usurious  in  the  hands  of  the  original  purchasers,  yet 
that  it  did  not  render  the  bonds  invalid. 

9.  Official  trust — right  to  purchase  at  his  own  sale.  A  member  of  a 
village  council  has  no  power  to  purchase  bonds  of  the  corporation  he 
represents,  at  any  sale  made   by  himself,  or   by   the  body  of  which   he 

I  is   a  member,  and    if  he  does,  a  tax  levied  to  pay  interest  on  the  same 
may  be  enjoined  at  the  suit  of  the  tax-payer. 
10.    Municipal    corporation— powers    of  officers   limited  by  charter. 
Members  of  a  village  council,  who  are  also  made  a  board  of  education, 
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can  only  exercise  the  powers  conferred  expressly  or  by  implication. 
They  may  do  such  things  as  may  be  necessary  to  effectuate  the  purposes 
of  the  creation  of  the  body  of  which  they  are  officers.  But  they  have 
not  an  unlimited  discretion,  but  must  look  to  the  law  creating  the  office 
for  their  warrant  in  all  they  do  officially. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Joseph  E.  Gary,  Judge,  presiding. 

This  was  a  bill  in  chancery,  filed  by  Joseph  Sherlock,  John 
Ellis  and  twenty-four  others,  tax-payers  in  the  village  of 
Winnetka,  Cook  county,  Illinois,  against  the  village  of  Win- 
netka  and  others,  to  enjoin  the  collection  of  taxes  levied  to 
pay  interest  on  certain  bonds,  the  validity  of  which  the  bill 
questioned.  The  opinion  of  the  court  gives  the  necessary 
facts  of  the  case. 

Messrs.  Scoville,  Corwin  &  Bayley,  for  the  appellants. 

Mr.  J.  P.  Atwood,  for  the  appellees. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  case  was  before  us  at  a  former  term,  on  demurrer, 
(59  111.  389),  when  the  decree  was  reversed,  and  the  cause 
remanded,  with  directions  that  the  court  below  overrule  the 
demurrer  and  permit  the  defendants  to  answer.  On  redocket- 
ing  the  case,  an  answer  was  filed,  a  trial  had  and  the  bill 
dismissed,  and  damages  assessed  at  $350,  for  the  wrongful 
suing  out  of  the  injunction. 

On  the  trial,  the  proof  showed  that  the  corporate  authori- 
ties of  the  village  purchased  the  ground  described  in  the 
bill,  at  the  price  stated ;  that  they  issued  $18,000  of  its 
bonds,  in  sums  of  $1,000  each,  which  were  sold  between 
January  and  April,  1870  ;  the  bonds  and  coupons  attached 
bore  date  the  1st  day  of  June,  1869,  but  whether  the  first 
coupon  falling  due  was  clipped  before  sale  or  not,  does  not 
appear.  These  bonds  bore  ten  per  cent  interest,  and  were  to 
run  ten  years  before  maturing.     Three  of  them  were  paid  to 
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Wilson,  of  whom  the  property  was  purchased,  at  par,  but 
the  other  fifteen  were  sold  at  nine-five  cents  on  the  dollar. 
That  three  of  the  bonds  were  sold  to  Wright,  one  of  the 
members  of  the  council,  at  the  same  rate  of  discount.  That 
the  money  arising  from  the  sale  of  these  bonds  was  applied, 
$2,500  to  the  purchase  of  the  ground,  and  the  balance  to 
erecting  a  building  thereon  for  educational  purposes,  and  in 
furnishing  it,  and  in  fencing  the  ground. 

It  further  appears,  that  in  1870,  the  village  authorities 
leased  the  property  to  the  Winnetka  academy,  but  reserved 
no  rent,  and  they  employed  a  teacher  for  a  time  and  main- 
tained a  school,  charging  from  ten  to  twenty  dollars  per 
quarter  for  each  scholar  ;  but,  being  unable  to  sustain  the 
Bchool,  they  surrendered  their  lease  about  one  year  from  its 
date.  Thereupon  the  village  council  leased  the  property  to 
the  University  of  Chicago,  a  corporation  situated  beyond  the 
limits  of  this  district,  for  the  period  of  five  years,  but  re- 
served no  rent.  The  university  was,  however,  bound  to 
keep  a  school  of  a  grade  sufficiently  high  to  enable  students 
educated  by  them  to  enter  any  college  in  the  country.  It 
was  to  be  open  equally  to  both  sexes,  and  the  charges  for 
tuition  to  be  reasonable.  They  further  bound  themselves  to 
board  students,  not  residing  in  the  village,  at  $3.50  per 
week.  The  university  took  possession  under  the  lease,  opened 
a  school,  and  are  charging  from  ten  to  thirteen  dollars  per 
quarter  for  tuition  of  each  student,  and  no  exception  is  made 
in  favor  of  students  residing  in  the  village. 

About  the  first  day  of  July,  1870,  the  village  council  issued 
and  sold  at  the  same  discount,  eight  more  bonds  of  $1,000 
each,  bearing  the  same  rate  of  interest.  With  the  proceeds 
a  boarding  house  and  dormitory  were  erected  on  the  ground 
first  purchased,  at  a  cost  of  between  $6,000  and  $7,000,  and 
one  of  these  bonds  was  taken  up  and  cancelled,  leaving  now 
outstanding  $25,000  of  these  bonds.  The  boarding  house 
and  dormitory  were  included   in  the  lease  to  the  university. 
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The  village  authorities  have  maintained  a  common  school 
in  the  village,  employing  a  female  teacher,  but  have  never 
established  a  graded  school  for  the  use  of  the  inhabitants  of 
the  district.  The  evidence  shows  that  the  amount  of  the 
tax  charged  was  levied  for  the  payment  of  the  interest  ;  that 
the  reduction  was  made  in  the  assessment  as  charged. 

The  facts  disclosed  by  the  answer  and  proofs  raise  some 
questions  which  were  not  discussed  in  the  opinion  announced 
when  the  case  was  previously  before   us. 

There  is  no  proof  that  the  abatement  from  the  amount  of 
the  assessment  of  the  property  of  the  railroad  and  Goss,  was 
not  on  property  exempt  from  taxation.  If  it  had  appeared 
that  the  deduction  was  on  property  liable  to  taxation,  then 
the  action  of  the  village  council  would  have  been  unautho- 
rized and  an  abuse  of  power.  The  constitution  provides  that 
taxes  shall  be  levied  on  a  valuation  on  property,  so  that  it 
shall  be  in  proportion  to  the  value  of  property  owned  by 
each  person,  the  value  to  be  ascertained  by  some  person  or 
persons,  to  be  elected  or  appointed  in  such  manner  as  the 
General  Assembly  shall  direct,  and  not  otherwise.  Now, 
under  the  charter  in  this  case,  the  assessor  is  required  to  be 
elected  by  the  voters  of  the  village.  And  when  he  was 
elected,  he,  and  he  alone,  had  the  sole  power  to  ascertain  and 
fix  the  value  of  the  property  therein  for  taxation.  He  has 
conferred  upon  him  the  same  powers  as  have  township  and 
county  assessors.  But  no  power  of  review  or  re-assessment 
is  conferred  upon  the  village  council.  They  are  neither 
elected  nor  appointed  to  value  the  property,  nor  to  alter, 
change  or  correct  the  assessment  made  by  the  village  asses- 
sor. He  is  the  constitutional  officer  to  make  the  valuation, 
and  under  this  charter  it  can  be  made  alone  by  him,  and  not 
otherwise. 

The  9th  section  of  article  nine  of  the  constitution,  in  au- 
thorizing taxes  to  be  laid  and  collected  by  municipal  corpo- 
rations, provides  that  such  taxes  shall  be  uniform  in  respect 
to  persons  and  property  within  the  jurisdiction  imposing  the 
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same.  To  secure  that  uniformity,  two  things  are  essential : 
First,  the  assessments  shall  be  just  and  equal,  in  proportion 
to  the  value  of  the  property  liable  to  assessment;  and, 
secondly,  when  thus  assessed,  the  rate  shall  be  uniform  as  to 
every  person,  and  on  every  species  of  property  returned  by 
the  assessor  for  taxation.  And  the  constitution  intends  that 
the  uniform  value  shall  be  ascertained  by  one  officer, — the 
uniform  rate  imposed  by  a  different  set  of  officers,  or  a  differ- 
ent person.  If  the  abatement  of  the  assessment  was  from 
property  liable  to  taxation,  then  there  was  a  palpable  viola- 
tion of  duty  by  the  village  council,  as  no  such  power  is  con- 
ferred upon  them  by  the  General  Assembly,  nor  could  they 
supply  the  want  of  power  by  ordinance.  That  could  only  be 
done  by  the  General  Assembly,  the  source  of  power,  when 
not  restricted  by  the  constitution. 

If  this  property  was  liable  to  taxation,  then  the  council 
destroyed  the  equality  and  uniformity  of  the  assessment 
made  by  the  assessor,  and  this  too  without  the  semblance  of 
authority  or  legal  power.  And  such  a  reduction  would,  no 
doubt,  authorize  the  tax-payers  to  enforce  their  rights  by 
legal  remedies  against  the  village  council,  to  the  extent  each 
tax-payer  was  injured  by  the  change.  But,  if  it  was  clearly 
an  abatement  on  property  not  liable  to  taxation,  then  they 
had  the  power  to  direct  that  the  tax  should  not  be  extended 
against  such  exempt  property.  But  a  deduction,  although 
flagrantly  wrong  and  unauthorized,  would  not  be  ground 
for  holding  the  entire  assessment  invalid.  The  objection 
that  the  bonds  are  illegally  made  payable  at  a  bank  in  Chi- 
cago, does  not  invalidate  them,  as  was  held  in  the  case  of 
Johnson  v.  Stark  County,  24  111.  75.  The  agreement  to  pay 
at  that  place  is  void,  but  the  balance  of  the  coupons  and 
bond  are  not  rendered  invalid  for  that  reason.  In  paying 
the  interest  the  treasurer  should  not  obey  that  agreement 
in  the  bond,  but  pay  it  at  the  village  treasury.  If  he  were 
to  deposit  the  money  in  the  bank  for  the  purpose,  and  it 
were  to   break,  or  the  money  should  otherwise    be   lost,  he 
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and  his  sureties  would,  no  doubt,  be  liable  for  the  loss  grow- 
ing out  of  his  illegal  act  in  placing  the  money  in  a  place  un- 
authorized by  law.  Or,  if  required  to  thus  pay  by  the  vil- 
lage council,  and  he  were  to  conform  to  the  requirement,  the 
members  of  the  city  council  would,  no  doubt,  render  them- 
selves personally  liable.  Nor  could  the  collector  receive  or 
retain  any  compensation  for  expense  or  trouble  in  paying  the 
interest  at  the  bank ;  and  to  retain  it,  or  for  the  village  coun- 
cil to  allow  it,  would  be  a  misapplication  of  funds,  both  by 
him  and  them,  and  should  not  be  sanctioned. 

The  view  taken  of  the  case  when  it  was  previously  before 
us,  was,  that  the  purchase  of  the  property,  the  erection  of  the 
building,  the  issuing  of  the  bonds,  and  the  levy  of  the  tax,  were 
fraudulently  contrived  for  the  benefit  of  the  members  of  the 
village  council.  It  was,  among  other  things,  so  averred,  but  the 
proof  fails  to  sustain  that  theory.  But  striking  out  that  aver- 
ment, enough  remains  to  present  other  and  grave  questions 
for  our  consideration.  The  charter  authorizes  the  village  coun- 
cil, as  a  board  of  education,  to  purchase  grounds,  erect  build- 
ings and  borrow  money  to  establish  a  school  of  a  high  grade. 
And  the  authorities  have  accomplished  the  purpose,  so  far 
as  the  purchase  of  the  property,  the  erection  of  the  building 
and  the  borrowing  of  the  money  are  concerned.  But  have 
they  established  the  school  contemplated  and  authorized  by 
the  act?  This  depends  upon  the  construction  of  the  act 
conferring  the  power. 

Was  it  intended  that  they  should  exercise  this  power  and 
incur  this  debt,  and  thus  burthen  the  people,  that  they  might 
erect  costly  structures,  simply  to  donate  them  by  deed  or 
lease,  without  rent,  to  a  private  corporation,  or  an  individual, 
for  their  or  his  private  emolument  ?  We  apprehend  that  no  one 
could  seriously  contend  that  so  unjust  a  purpose  was  intended 
by  the  law-making  power.  The  language  employed  in  the 
act  does  not,  in  terms  or  by  implication,  confer  any  such 
power,  and  we  think  it  would  be  an  abuse  of  language  to 
say  that  it  did  authorize  such  action.     And  yet   this  is  sub- 
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staniially  what  was  done.  We  can  only  gather  an  intention, 
from  the  language  employed,  to  establish  a  school  of  the 
character  designated,  for  the  use,  and  free  use  only,  of  all 
children  of  suitable  age  and  advancement  who  resided  in  the 
district. 

We  have  been  referred  to  no  instance,  nor  are  we  aware  of 
any,  where  the  legislature  has  authorized  such  burthens  and 
exactions  to  be  imposed  upon  the  people  for  the  benefit  of 
private  corporations  or  individuals,  even  in  the  interest 
of  education,  which  has  been  so  liberally  cherished  by  our 
General  Assembly.  And  even  if  it  were  conceded  that  the 
legislature  can  exercise  so  harsh  a  power,  we  could  not  infer 
that  they  so  intended,  unless  the  language  was  so  clear  and 
explicit  as  to  leave  no  doubt  that  such  was  the  design.  But 
even  if  there  could  be  a  doubt  as  to  the  true  construction 
of  the  first  section,  which  we  think  there  is  not,  all  cavil  is 
removed  by  the  next  section. 

It  provides  that  the  territory  of  the  village  shall  consti- 
tute a  school  district;  and  the  council  shall  be,  ex  officio,  a 
board  of  education,  and  in  addition  to  the  powers  which 
school  directors  now  have  by  law,  shall  have  power  to  estab- 
lish graded  schools  and  a  high  school,  build  school  houses  for 
the  same,  and  to  levy  taxes  for  the  erection  and  support  of 
the  same.  Can  any  one  be  found  who  will  assert  that  direc- 
tors of  common  schools  have  the  power  to  burthen  the 
people  with  debt,  or  to  levy  taxes,  by  the  machinery  of  the 
law,  to  purchase  ground  and  erect  large  and  costly  buildings, 
and  then  donate  them  to  private  corporations,  or  individuals, 
for  their  private  use  or  gain,  which  is  what  was  attempted 
by  this  lease  ?  We  think  not.  If  such  bodies  can  so  act 
they  possess  a  lurking  power,  that  has  not  been  suspected, 
which  would  enable  them,  under  the  forms  of  the  law,  to 
plunder  the  people  to  their  ruin.  No  such  power  does  or 
can  exist  under  present  enactments,  even  if  it  could  be 
held  constitutional  to  confer  such  dangerous  powers. 
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This  board  of  education  has  only  the  power,  and  must 
conform  to  it,  as  is  conferred  on  the  directors  of  common 
schools,  except  so  far  as  this  charter  enlarges  and  extends 
that  power.  The  enlarged  power  enables  this  board  to  pur- 
chase property  and  erect  buildings  at  a  cost  greatly  larger 
than  can  school  directors,  without  being  authorized  by  a  vote 
of  the  people  of  the  district.  And  they  are  empowered,  in 
addition,  to  borrow  money  and  to  issue  bonds  pledging  the 
faith  and  property  of  the  district  for  its  payment,  and  like- 
wise to  establish  graded  schools  and  a  high  school.  But  we 
look  in  vain  to  this  enlarged  power  for  the  slightest  pretext 
for  the  authority  to  give  away  the  property,  or  its  use,  to 
others.  We  are  therefore  clearly  of  the  opinion,  that  this 
lease  was  without  authority,  and  is  a  perversion  of  the  prop- 
erty from  the  uses  to  which  the  charter  intended  it  to  be 
applied. 

But  the  perversion  of  the  property,  or  the  waste  of  the 
funds,  by  the  board  of  education,  does  not  render  void  the 
bonds  that  were  legally  issued.  Had  a  bill  been  filed  to  pre- 
vent the  bonds  from  being  issued,  because  of  an  intended 
perversion,  on  a  showing  that  the  property  would  be  thus 
perverted,  they  would  have  been  enjoined  from  putting  them 
into  circulation  ;  and  it  may  be  that  the  members  of  the 
board  of  education  are  liable  to  account  for  any  loss  that  has 
been  incurred  by  the  perversion,  but  that  would  not  render 
the  bonds  void  in  the  hands  of  innocent  holders.  The  board 
had  the  power  to  issue  them,  and  when  issued,  and  held  by 
third  persons,  in  good  faith,  they  must  be  enforced.  What 
we  have  said  applies  to  the  fifteen  bonds  held  by  other  per- 
sons than  Wright,  and  those  issued  to  build  the  boarding 
house  and  dormitory. 

It  is  urged  that  the  board  -of  education  had  no  power  to 
discount  these  bonds  when  they  were  sold  ;  that  the  rate 
of  interest  is  limited  by  their  charter  to  ten  per  cent,  whilst, 
when  sold  for  $50  less  than  the  face  of  each  bond,  and 
with,  perhaps,  seven  to  ten  months  accrued  interest,  as  they 
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were  dated  that  length  of  time  before  they  were  sold, 
the  rate  of  interest  actually  paid  was  much  more  than  ten 
per  cent  per  annum.  Whilst  we  regard  this  action  of  the 
board  of  education  as  unauthorized  and  an  abuse  of  power, 
and  for  which  they  are,  probably,  individually  liable  to  the 
extent  of  the  loss  thus  incurred,  that  act  would  not  render 
the  bonds  void.  Whilst  it  may,  no  doubt,  be  relied  upon  in 
the  hands  of  the  original  holder  as  usury,  it  by  no  means 
follows  that  it  renders  the  bonds  invalid. 

As  to  the  three  bonds  purchased  by  Wright,  at  a  discount, 
whilst  a  member  of  the  board,  and  we  presume  are  still  held 
by  him,  the  opinion  heretofore  filed,  when  the  case  was 
formerly  before  us,  holds  that  he  had  no  power  to  purchase. 
He  had,  as  there  said,  no  power  to  so  purchase  them.  He 
had  no  right  to  trade  or  speculate  in  the  property  or  credits 
of  the  corporate  body  of  which  he  was  one  of  the  managers. 
If  he  could  deliver  the  bonds  to  himself  at  95  cents  on  the 
dollar,  he  would  have  the  same  power  to  do  so  at  75  or  50 
cents,  or  even  less,  on  the  dollar.  He  could  not,  as  there 
said,  purchase  from  himself,  or  of  the  body  of  which  he  was  a 
member.  An  amount  of  taxes,  equal  to  the  interest  on  these 
bonds,  was  illegally  levied  and   should  have  been  enjoined. 

We  now  come  to  consider  the  question,  whether  the  $7,000 
of  bonds  outstanding  which  were  issued  to  raise  the  monev 
to  build  the  boarding  house  and  dormitory,  was  authorized 
under  the  charter.  It  can  not  be  contended  with  justice,  or 
even  plausibility,  that  school  directors  have  any  such  power. 
Language  can  not  be  so  tortured  as  to  hold  that  they  possess 
any  such  power.  Nor  can  the  additional  powers  conferred 
on  the  board  of  education  be  construed  to  authorize  it. 
Such  a  thing  is,  no  doubt,  unheard  of  as  to  common 
schools,  created  for  the  benefit  of  all,  and  sustained  at  the 
public  expense.  Such  attachments  are  usual  with  colleges 
and  universities,  no  doubt,  but  we  have  seen  that  this  was 
intended  to  be  a  public  school,  free  to  all  of  the  people  of 
the  district  of  suitable   age  and    advancement  to    enter  it. 
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And  hence  we  can  not  presume  that  because  private  colleges 
and  State  institutions  may  have  such  buildings,  the  legis- 
lature intended  this  free,  although  a  high  school,  should 
have  the  same,  and  the  people  burthened  with  the  expense 
of  their  erection.  Nor  can  it  be  said  that  such  an  erection  is 
at  all  necessary  or  proper  for  the  use  of  a  free  high  school, 
any  more  than  are  any  other  hotel  accommodations  in  the  vil- 
lage. And  this  was  but  the  construction  of  a  boarding  house 
for  the  accommodation  of  students  from  abroad  for  boarding 
and  lodging.  It  would  have  been  just  as  legal  to  have  levied 
a  tax  upon  the  people  for  $700  annually,  the  amount  of  the 
interest  on  these  bonds,  and  paid  it  to  the  hotel  keepers  of  the 
place,  to  reduce  the  cost  of  board  to  students,  as  to  build  this 
house  and  give  its  use  to  the  university  free  of  charge.  Yet 
such  a  measure  would  be  regarded  as  an  outrageous  perver- 
sion of  the  powers  conferred  by  the  charter. 

Such  officers  can  only  exercise  the  powers  conferred  ex- 
pressly or  by  implication.  They  may,  no  doubt,  do  such 
things  as  may  be  necessary  and  essential  to  effectuate  the 
purposes  of  the  creation  of  the  body  of  which  they  were 
officers.  But  they  have  not  an  unlimited  discretion.  They 
must  look  to  the  law  creating  the  office  for  their  warrant  in 
all  they  do  officially. 

That  such  a  building  as  this  boarding  house  and  dor- 
mitory is  wholly  unnecessary  and  even  improper  for  a  free 
school,  for  the  people  of  the  village,  is  perfectly  apparent. 
And  not  only  so,  but  the  board  of  education  were  not  autho- 
rized to  construct  it  by  taxation  or  by  issuing  bonds  to  raise 
money  for  the  purpose,  and  in  doing  so  they  acted  without 
authority.  It  was  not  merely  an  abuse  of  the  power,  but  it 
was  an  act  performed  without  power.  And  the  bonds  being 
so  issued,  there  was  no  legal  power  to  levy  the  tax  to  meet 
the  accruing  interest  on  them,  and  the  tax  to  that  extent 
should  have  been  enjoined.  There  was,  therefore,  error  in 
dismissing  the  bill,  and  the  decree  of  the  court  below  must 
be  reversed,  and  the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion.  Decree  reversed. 


1873.]  Stolp  v.  Blair.  541 

Syllabus. 


Henry  P.  Stolp 

v. 
James  A.  Blair. 

1.  Evidence— proof  of  business  with  others  done  in  same  way.  In  an 
action  to  recover  money  loaned,  when  the  plaintiff  claimed  that  he  had 
loaned  the  defendant  $500  for  six  months  without  taking  any  note,  the 
court  allowed  the  plaintiff  to  testify  that  he  had  frequently  before,  and  in 
the  case  of  various  other  persons,  made  loans  of  money  without  taking 
any  note :  Held,  that  the  testimony  was  properly  admitted  to  rebut  any 
inference  that  might  arise  from  the  uncommonness  of  making  such  a  loan 
without  taking  a  note. 

2.  Same — rebutting  in  contradiction.  In  a  suit  to  recover  $500  loaned, 
the  defendant,  as  a  witness,  denied  the  loan,  and  to  show  that  he  had  no 
occasion  to  borrow,  testified  that  he  had  received  from  his  brother-in-law 
money  to  be  used  by  him,  and,  on  cross-examination,  denied  having  sent 
$300  by  express  to  his  brother-in-law.  In  rebuttal,  the  court  allowed  the 
plaintiff  to  prove  that  about  the  time  of  the  loan  the  defendant  sent  $300 
by  express  to  his  brother-in-law,  which  was  objected  to:  Held,  that  the 
rebutting  evidence  was  pertinent  and  proper,  and  not  collateral,  and  that 
it  was  proper,  whether  it  had  been  denied  by  the  defendant  or  not. 

3.  Same— -former  declarations  to  corroborate  impeached  witness.  Proof 
of  the  declarations  of  a  witness  made  out  of  court  in  corroboration  of 
testimony  given  by  him  on  the  trial  of  a  cause,  is,  as  a  general  rule,  inad- 
missible, even  after  the  witness  has  been  impeached  or  discredited. 

4.  Where  the  witness  is  charged  with  testifying  under  the  influence  of 
some  motive  prompting  him  to  make  a  false  statement,  it  may  be  shown 
that  he  made  similar  statements  at  a  time  when  the  imputed  motive  did 
not  exist,  or  when  motives  of  interest  would  have  induced  him  to  make 
a  different  statement  of  facts. 

5.  So,  in  contradiction  of  evidence  tending  to  show  that  the  witness' 
account  of  the  transaction  was  a  fabrication  of  a  recent  date,  it  may  be 
shown  that  he  gave  a  similar  account  before  its  effect  and  operation  could 
be  foreseen. 

6.  In  this  case  the  plaintiff  testified  that,  on  the  18th  day  of  Septem- 
ber, 1871,  he  loaned  the  defendant  $500  for  six  months,  without  taking 
any  note.  This  the  defendant  denied,  but  offered  no  contradictory  state- 
ments of  the  plaintiff,  and  there  was  nothing  in  the  way  of  impeachment, 
except  it  was  sought  to  impeach  him  on  cross-examination,  and  there  was 
contradictory  testimony  to  his  in  the  case.  The  court  then  permitted  the 
plaintiff  to  prove  by  a  witness  that  about  the  date  of  the  alleged  loan  the 
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plaintiff  told  the  witness  he  had  loaned  the  defendant  $500  and  took  no 
note :  Held,  that  the  court  erred  in  admitting  the  statement,  as  it  did  not 
come  within  any  of  the  exceptions  to  the  general  rule. 

Appeal  from  the  Court  of  Common  Pleas  of  the  city  of 
Aurora;  the  Hon.  Richard  G.  Montony,  Judge,  presiding. 

Mr.  B.  F.  Parks,  for  the  appellant. 

Messrs.  Wheaton,  Smith  &  McDole,  for  the  appellee. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  assumpsit,  brought  by  Blair  against 
Stolp,  to  recover  SHOO,  money  alleged  to  have  been  loaned  by 
the  former  to  the  latter.  The  plaintiff  below  recovered,  and 
the  defendant  appealed. 

Three  certain  rulings  of  the  court  below  in  the  admission 
of  evidence  are  assigned  for  error,  as  also  that  the  verdict  was 
contrary  to  the  evidence. 

The  first  ruling  excepted  to  was,  in  allowing  Blair  to  tes- 
tify as  to  his  manner  of  doing  business  with  other  persons  in 
the  respect  of  making  loans  of  money  without  taking  notes. 
He  had  testified  that,  on  the  18th  of  September,  1871,  he  lent 
Stolp  $500  for  six  months,  and  that  he  took  no  note.  The 
uncommonness  of  making  a  loan  of  money,  of  such  an  amount, 
for  so  long  a  time,  might  have  afforded  ground  for  an  unfa- 
vorable inference  against  the  truth  of  the  statement  of  the 
witness. 

In  rebuttal  of  any  such  inference,  we  think  evidence  was 
not  improperly  received,  that  Blair  had. frequently  before,  and 
in  the  case  of  various  persons,  made  loans  of  money  without 
taking  any  notes. 

It  is  next  objected,  that  Stolp  was  allowed  to  be  contra- 
dicted, as  a  witness,  on  a  collateral  question. 

The  defendant  below  not  only  denied  the  loan  by  plaintiff 
to  him,  but  sought  to  show,  in  corroboration  of  his  testimony, 
that  he  had  no  occasion  to  borrow  money  at  the  time,  as  he 
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had  plenty  of  means,  and  as  showing  that,  testified  that  he 
had  received,  to  be  used  by  him  as  his  own,  a  large  sum  of 
money  from  Woodman,  his  brother-in-law.  In  answer  to 
this,  evidence  was  admitted,  against  objection,  that,  on  Sep- 
tember 28,  1871,  Stolp  sent  by  express  to  Woodman  $300. 
We  think  the  evidence  was  pertinent  in  reply  to  that  of  Stolp, 
and  not  collateral;  and  though  Stolp,  on  cross-examination, 
had  denied  sending  this  money  by  express,  that  would  not 
prevent  proving  the  fact.  It  was  one  the  plaintiff  was  enti- 
tled to  prove,  whether  Stolp  was  inquired  of  as  to  it  or  not. 
It  was  not  merely  a  contradiction  of  Stolp  upon  a  collateral 
matter,  as  supposed  by  counsel. 

The  other  ruling  excepted  to  was,  in  the  admission  of  the 
following  testimony  of  the  witness  Bailes:  "I  borrowed  $10 
of  Blair;  am  not  positive  about  date,  but  think  it  was  on 
Friday  of  that  week  (of  18th  Sept.  1871).  I  spoke  of  giving 
a  note  for  the  monev  I  borrowed,  and  Blair  said:  'I  loaned 
$500  to  Mr.  Stolp,  and  did  not  take  a  note;  I  would  not  think 
of  taking  a  note  of  you  for  $10.' " 

The  witness  further  stated,  Blair  said  he  let  Henry  Stolp 
have  $500.  The  18th  of  September,  the  day  of  the  alleged 
loan,  was  Monday.  It  is  contended  by  appellee's  counsel  that 
this  statement  of  Blair,  of  his  loan  of  $500  to  Stolp,  was 
properly  admitted  as  rebutting  testimony  to  sustain  Blair, 
after  the  defendant  below  had  attempted  to  impair  the  credi- 
bility of  Blair  on  cross-examination,  and  by  testimony  con- 
tradicting him. 

This  court,  in  Gates  v.  TJie  People,  14  111.  434,  recognized 
the  existence  of  a  conflict  of  authority  upon  the  question 
whether  the  former  declarations  of  a  witness,  whose  credibil- 
ity is  attacked,  may  be  given  in  evidence  to  corroborate  his 
testimony,  but  did  not  find  it  necessary  in  that  case  to  deter- 
mine in  regard  to  the  general  rule,  as  that  case  came  within 
one  of  the  admitted  exceptions  to  the  rule  of  exclusion. 

We  find  the  decided  weight  of  authority  to  be,  that  proof 
of  declarations  made  by  a  witness  out  of  court,  in  corrobora- 
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tion  of  testimony  given  by  him  on  the  trial  of  a  cause,  is,  as 
a  general  rule,  inadmissible,  even  after  the  witness  has  been 
impeached  or  discredited;  and  we  are  satisfied  with  the  cor- 
rectness of  the  rule.  The  following  may  be  referred  to 
among  the  authorities  sustaining  such  rule :  2  Phil.  Ev.  5th 
Ed.  973,  marginal;  1  Stark.  Ev.  147;  1  Greenl.  Ev.  sec.  469; 
Robb  et  al.  v.  Hackley  et  al.  23  Wend.  50;  Gibbs  v.  Tinsley,  13 
Verm.  208;  Ellicott  v.  Pearl,  10  Pet.  412;  Conrad  v.  Griffey, 
11  How.  480.  A  collection  of  cases  upon  the  subject,  on 
either  side,  will  be  found  in  the  notes  to  2  Phillipps,  by  Cowen 
&  Hill,  979,  marginal,  and  in  the  case  cited  from  11  Howard. 

In  some  places,  as  in  England  and  New  York,  the  rule  has 
been  adopted  in  the  place  of  a  prior  contrary  one.  As  recog- 
nized in  Gates  v.  The  People,  supra,  the  authorities  agree  that 
the  former  statements  of  the  witness  may,  in  some  instances, 
be  introduced  for  the  purpose  of  sustaining  his  testimony ;  as, 
where  he  is  charged  with  testifying  under  the  influence  of 
some  motive  prompting  him  to  make  a  false  statement,  it  may 
be  shown  that  he  made  similar  statements  at  a  time  when  the 
imputed  motive  did  not  exist,  or  when  motives  of  interest 
would  have  induced  him  to  make  a  different  statement  of 
facts.  So,  in  contradiction  of  evidence  tending  to  show  that 
the  witness'  account  of  the  transaction  was  a  fabrication  of  a 
recent  date,  it  may  be  shown  that  he  gave  a  similar  account 
before  its  effect  and  operation  could  be  foreseen.  In  some 
cases  the  admission  of  the  confirmatory  statement  has  been 
confined  to  the  sole  case  of  an  impeachment  by  a  contradic- 
tory statement  of  the  witness;  and  again,  such  confirmatorv 
statements  have  been  held  to  be  especially  not  admissible,  if 
they  were  made  subsequent  to  the  contradictions  proved  on 
the  other  side,  as  in  Ellicott  v.  Pearl,  supra,  and  Conrad  v. 
Griffey,  supra. 

In  the  case  under  consideration,  there  were  no  contradic- 
tory statements  of  Blair  introduced  in  evidence.  There  was 
nothing  further  in  the  way  of  impeachment  than  that  it 
was  sought  to   impeach   him  on  cross-examination,  and  that 
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there  was  contradictory  testimony  to  his  in  the  case.  The 
statement  of  Blair  which  was  admitted,  does  not  come  within 
any  of  the  admitted  exceptions  to  the  general  rule  of  inad- 
missibility. It  was  his  mere  declaration  of  the  fact  made  not 
under  oath,  which  was  not  evidence.  We  are  of  opinion  that, 
on  principle  and  authority,  it  was  not  competent,  and  was 
wrongly  received.  As  we  find  this  a  sufficient  ground  for 
reversal,  we  will  express  no  opinion  upon  the  weight  of  the 
evidence. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Columbus,  Chicago  and  Indiana  Central 
Railway  Company 

v. 
Nicholas  Teoesch. 

1.  Negligence — liability  of  railroad  company  to  servant  for  acts  of  fel- 
low servant.  Where  a  servant  of  a  railroad  company  seeks  to  recover 
damages  of  the  company  on  the  grounds  that  the  company  was  guilty  of 
culpable  negligence  in  furnishing  for  use  an  engine  so  unmanageable 
and  so  ill-constructed  as  to  be  unfit  for  business,  and  in  employing  and 
retaining  in  its  service  an  engine-driver  who  was  unskillful,  imprudent 
and  reckless,  alleging  that  these  facts  were  known  to  the  company,  or 
could  have  been  by  the  exercise  of  diligence,  but  of  which  the  plaintiff 
was  totally  ignorant,  and  by  reason  of  one  or  the  other  of  the  negligent 
acts  charged,  he  was  injured  while  in  the  exercise  of  due  care,  it  was  held 
that  he  was  bound  to  show  the  negligent  acts  charged  by  a  preponderance 
of  evidence,  and  that  the  company  knew  the  facts,  or  could  have  known 
them  by  the  exercise  of  diligence. 

2.  Instruction — must  not  place  right  of  recovery  upon  different  grounds 
than  shown  in  pleadings.  Where  the  declaration  alleges  the  personal  neg- 
ligence of  the  defendant  as  the  ground  of  liability,  it  is  a  fatal  objection 
to  instructions  that  they  direct  the  attention  of  the  jury  to  other  and 
different  elements  of  liability. 

3.  Master  and  servant — liability  of  master  to  servant  for  negligence 
of  co  servant.     Nu  doctrine  is  better  settled  than  that  one  servant  can  not 
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recover  against  the  master  for  an  injury  occasioned  by  the  negligence  of 
another  engaged  in  the  same  general  business,  if  there  has  been  ordinary 
care  and  diligence  observed  in  the  selection  of  servants. 

4.  Same — no  warranty  of  competency  of  servant  to  the  other  servants. 
The  master  does  not  warrant  the  competency  of  any  of  his  servants  to 
the  others.  The  extent  of  his  undertaking  is,  that  he  will  exercise  rea- 
sonable care  in  the  selection  of  an  employee,  and  if  his  incompetency  is 
discovered,  will  dismiss  him  from  service.  The  master  will  be  liable 
where  the  injury  is  imputable  directly  to  his  personal  negligence  in  the 
selection  of  the  servant,  or  in  retaining  him  after  his  incompetency  is 
known. 

5.  Same — liability  for  defective  machinery,  etc.  As  between  master  and 
servant,  there  is  no  implied  warranty  as  to  the  fitness  and  soundness  of 
the  machinery  furnished  to  the  latter  for  use.  It  is  the  duty  of  a  railroad 
company  to  exercise  diligence,  or,  as  some  of  the  cases  express  it,  the 
highest  degree  of  diligence,  to  construct  a  safe  road-bed,  and  furnish  safe 
and  sound  machinery.  Beyond  that,  it  owTes  no  duty  to  its  employees, 
whatever  may  be  its  duty  as  to  passengers. 

6.  If  an  injury  occurs  to  an  employee  of  a  railway  company  through 
a  defect  or  insufficiency  in  the  machinery  or  implements  furnished  to 
the  emphwees  by  the  company,  knowledge  of  the  defect  or  insufficiency 
must  be  brought  home  to  the  company,  or  it  must  be  proved  it  was  igno- 
rant of  the  same  through  its  own  negligence  or  want  of  care,  or  in  other 
words,  it  must  be  shown  that  the  company  as  master  either  knew,  or 
ought  to  have  known,  the  defects  which  caused  the  injury,  before  the 
company  can  be  made  liable. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  G.  Rogers,  Judge,  presiding. 

This  was  an  action  on  the  case,  bv  Nicholas  Troesch  against 
the  Columbus,  Chicago  and  Indiana  Central  Railway  Com- 
pany, to  recover  damages  for  personal  injuries.  The  opinion 
of  the  court  states  the  facts  and  grounds  upon  which  the 
recovery  was  sought.  There  was  a  verdict  and  judgment  in 
favor  of  the  plaintiff  for  $10,000  in  the  circuit  court,  to 
reverse  which  the  defendant  appealed. 

Mr.  E.  Walker,  for  the  appellant. 

Messrs.  Merriam  &  Alexander,  and  Mr.  Robert  Her- 
vey,  for  the  appellee. 
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Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  is  to  recover  for  personal  injuries.  Appellee 
was  a  switch  conductor  employed  in  the  yards  of  the  company 
in  Chicago.  He  was  directed  by  the  yard-master  to  move  a 
train,  consisting  of  from  six  to  ten  platform  cars  loaded  with 
railroad  iron,  upon  the  Hoyne  street  switch.  Appellee  stood 
upon  the  front  end  of  the  forward  car  as  the  train  was  being 
pushed  by  the  engine  west  on  Kenzie  street,  at  a  rate  of  speed 
stated  to  be  about  seven  miles  per  hour.  Just  before  reaching 
the  switch,  appellee  signalled  the  engine-driver,  as  he  alleges, 
to  "slow"  the  speed  of  the  train.  In  response  to  the  signal 
given,  the  engine-driver  either  shut  oif  the  steam  or  reversed 
the  engine.  The  action,  whatever  it  was,  caused  a  sudden 
jerk  of  the  car,  which  threw  appellee  upon  the  track,  where 
he  was  injured  by  the  moving  cars,  from  which  he  suffered 
the  loss  of  a  leg  and  an  arm.  The  irreparable  loss  suffered 
by  appellee  has  commended  his  cause  to  the  patient  and  care- 
ful consideration  of  the  court,  but  we  are  unable  to  discover 
any  tenable  ground  upon  which  to  base  an  affirmance  of  the 
judgment  in  his  favor. 

This  is  a  second  trial  had  upon  substantially  the  same 
evidence.  Several  witnesses  not  previously  examined  were 
introduced  on  the  last  trial,  but  the  testimony  is  mainly 
cumulative,  and  presents  no  new  phase  of  the  case,  nor  does 
it  materially  strengthen  the  theories  advanced  by  the  respect- 
ive parties. 

The  declaration  is  framed  upon  the  hypothesis  defendant 
was  guilty  of  culpable  negligence  in  two  particulars  :  first,  in 
furnishing  for  use  an  engine  so  unmanageable  and  so  ill- 
constructed  as  to  be  unfit  for  business,  and  second,  in  emplov- 
ing  and  retaining  in  its  service  an  engine-driver  who  was 
unskillful,  imprudent  and  reckless.  It  is  averred  the  defec- 
tive condition  of  the  engine,  and  the  unskillfulness  and  in- 
competency of  the  engine-driver,  were  known  to  defendant, 
or  could  have  been  by  the  exercise  of  diligence,  but  of  which 


548  C.  C.  &  I.  C.  K.  W.  Co.  v.  Troesch.       [Sept,  T. 

Opinion  of  the  Court. 

facts  plaintiff  was  totally  ignorant,  and  by  reason  of  one  or 
the  other  of  the  negligent  acts  charged,  appellee,  while  in 
the  exercise  of  due  care,  sustained  the  injuries.  Hence  it  was 
incumbent  upon  the  plaintiff  to  maintain,  by  a  preponderance 
of  the  evidence,  that  the  injury  was  caused  by  the  negligence 
of  defendant  in  permitting  the  use  of  a  defective  engine,  or 
in  the  employment  of  an  unskillful,  reckless  or  incompetent 
engine-driver,  while  he  was  himself  in  the  exercise  of  due 
care,  and  that  the  defective  condition  of  the  engine,  or  the 
unskillfulness  or  incompetency  of  the  engine-driver,  was 
known  to  defendant,  or  could  have  been  known  by  the  exer- 
cise of  diligence. 

The  testimony  offered  to  maintain  these  propositions  was 
carefully  considered  upon  the  first  appeal,  and  the  former 
verdict  was  set  aside  for  the  sole  reason  it  was  against  the 
weight  of  evidence.  We  have  again  carefully  considered  the 
case,  with  the  additional  testimony  in  the  present  record, 
and  are  driven  to  the  conclusion  the  case,  as  made  by  the 
pleadings,  is  not  sustained  by  the  evidence.  No  reason  is 
jjerceived  for  changing  the  views  expressed  in  the  former 
opinion,  and  we  must  adhere  to  that  decision.  G.  C.  &  L  Q. 
B.  R.  v.  Troesch,  57  111.  155. 

If  this  judgment  can  be  maintained  at  all  it  must  be  on 
the  propositions  stated  in  the  first  and  fifth  instructions  given 
to  the  jury  at  the  instance  of  appellee: 

"First.  The  railroad  company  is  to  be  regarded  as  con- 
structively present  in  all  acts  performed  by  its  general  agents 
within  the  scope  of  their  authority,  that  is,  within  the  range 
of  their  ordinary  employment. 

"Second.  There  was  an  implied  warranty  on  the  part  of  the 
company,  at  the  time  plaintiff  was  employed  and  put  on  the 
cars  as  conductor,  that  the  locomotive  engine  emploved  in 
propelling  the  train  was  of  reasonable,  proper  and  safe  con- 
struction, sound  and  in  proper  and  good  condition,  so  far  as 
any  defect,  deficiency  or  unsoundness   thereof   might    have 
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been  discovered  by  the  exercise  of  proper  care  and  diligence 
on  the  part  of  the  company." 

The  declaration  counts  upon  the  personal  negligence  of 
defendant,  and  not  upon  any  implied  warranty  as  to  the  fitness 
of  the  machinery  furnished,  nor  upon  any  undertaking  of  the 
company  as  to  the  skillfulness  or  competency  of  the  fellow 
servants  of  plaintiff  in  the  same  service.  The  gravamen  of 
the  action,  as  set  forth,  is  the  personal  negligence  of  defend- 
ant. It  would  seem,  therefore,  to  be  a  fatal  objection  to 
the  instructions,  that  they  directed  the  attention  of  the  jury 
to  an  element  of  liability  not  involved  in  the  case.  But 
waiving  all  objection  to  the  form  of  the  pleadings,  we  do  not 
think  the  doctrine  asserted  in  either  proposition  can  be  main- 
tained in  the  broad  sense  declared. 

The  application  of  the  principle  asserted  in  the  first  charge, 
in  a  case  like  the  one  we  are  considering,  would  reverse  the 
rule  that  has  uniformly  prevailed  in  our  jurisprudence,  that 
one  servant  can  not  recover  against  the  master  for  an  injury 
inflicted  by  the  negligence  of  a  fellow  laborer  in  a  common 
employment.  Who  are  the  "  general  agents"  alluded  to  in 
the  charge  in  whose  acts  the  company  is  regarded  as  construc- 
tively present?  Is  the  engine-driver  in  charge  such  an  agent? 
If  we  assume  the  company  was  constructively  present  in  his 
nets,  supervising  and  controlling,  as  the  phrase  is,  it  would 
follow  as  a  logical  conclusion,  notwithstanding  the  plaintiff 
was  engaged  in  a  common  service,  defendant  would  be  liable 
for  any  injury  occasioned  by  his  negligent  conduct.  In  order 
to  maintain  this  judgment  on  this  principle,  it  would  be  neces- 
sary to  overrule  a  uniform  course  of  decisions  made  by  this 
court  holding  a  contrary  doctrine.  This  we  are  not  prepared 
to  do.  No  doctrine  is  better  settled  than  that  one  servant  can 
not  recover  against  the  master  for  an  injury  occasioned  by  the 
negligence  of  another  engaged  in  the  same  general  business, 
if  there  has  been  ordinary  care  and  diligence  observed  in  the 
selection   of  servants.     Connor  v.   III.  Cen.  R.  R,  Co.  15  111. 
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550;  III.  Cen.  R.  R.  Co.  v.  Cox,  21  111.  24;  Chicago  and  Alton 
R.  R.  Co.  v.  Keefe,  47  111.  108 ;  Chicago  and  Alton  R.  R.  Co. 
v.  Murphy,  53  111.  336 ;  C.  B.  and  Q.  R.  R.  Co.  v.  Gregory, 
58  111.  272. 

Even  if  we  should  regard  the  rule  as  impolitic,  it  has  been 
so  long  established  by  the  English  and  American  decisions, 
we  are  not  at  liberty  to  depart  from  it.  If  it  is  to  be  changed 
at  all,  it  must  be  done  by  legislative  enactment. 

The  exceptional  cases  are  only,  as  in  the  III  Cen.  R.  R.  v. 
Jewell,  45  111.  99,  where  the  injury  is  imputable  directlv  to 
the  personal  negligence  of  the  defendant  in  the  selection  of 
the  servant,  or  in  retaining  him  in  service  after  his  incom- 
petency was  known.  The  master  does  not  warrant  the  com- 
petency of  any  of  his  servants  to  the  others.  The  extent  of 
the  undertaking  is,  the  company  will  exercise  reasonable  care 
in  the  selection  of  an  employee,  and  if  his  incompetenev  is 
discovered,  it  will  dismiss  him  from  its  service.  Sher.  and 
Hed.  Neg.  sec.  86. 

The  case  of  Wright  v.  N.  Y.  Cen.  R.  R.  Co.  25  N.  Y.  562, 
is  a  well  considered  case  on  this  subject.  It  is  there  distinctly 
declared,  the  employer  does  not  undertake  with  its  employees 
for  the  skill  and  competency  of  the  other  employees  in  and 
about  the  same  service.  The  liability  is  placed  on  the  per- 
sonal negligence  of  the  company  in  the  selection  of  its  ser- 
vants. In  cases  of  injury  to  passengers,  the  fault  of  the 
agent  is  imputed  to  the  company,  on  grounds  of  public 
policy ;  but  the  rule  is  different  where  it  is  sought  to  make 
the  company  responsible  for  an  injury  to  one  of  its  own 
employees,  unless  the  case  can  be  brought  within  the  excep- 
tions to  the  general  doctrine.  This  principle  is  certainly 
sustained  by  the  weight  of  authority.  Hayden  v.  Smithville 
Manufacturing  Company,  29  Conn.  548;  Keegan  v.  Western 
R.  R.  Co.  4  Selden,  175 ;  Ch.  and  K  W.  R.  R.  v.  Swett,  45  111. 
195. 

The  case  of  The  Louisville  and  Nashville  R.  R.  v.  Collins,  2 
Duvall,  114,  holds,  one  employee  may  recover  for  the  gross 
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misconduct  of  a  co-employee,  although  engaged  in  the  same 
common  service.  It  is  upon  the  principle  of  the  proposition 
we  have  been  considering,  as  stated  in  the  first  charge  to 
the  jury,  that  in  all  those  operations  the  invisible  corpora- 
tion, though  never  actually,  is  always  constructively  present 
through  its  acting  agents  who  represent  it,  and  whose  acts, 
within  their  respective  spheres,  are  its  acts.  The  engine- 
driver,  when  acting  in  the  range  of  his  general  employment, 
is  declared  to  be  one  of  those  general  agents  in  whose  act  the 
company  is  regarded  as  being  constructively  present. 

The  doctrine  enunciated  is  novel,  and  what  is  remarkable 
is,  not  a  single  authority  is  cited,  by  the  very  able  judge  who 
delivered  the  opinion  of  the  court,  in  support  of  the  posi- 
tions assumed.  Mr.  Redh'eld,  in  his  work  on  the  law  of 
railways,  although  regarding  the  opinion  as  sound  in  its 
principles,  and  as  having  been  maintained  with  uncommon 
ability  in  its  logic,  concedes  it  to  be  in  opposition  to  the  best 
considered  English  and  American  cases  on  that  subject.  In- 
deed there  is  very  little  conflict  in  the  adjudged  cases  in 
either  country,  and  where  there  has  been  a  departure,  it  has 
been  for  peculiar  reasons,  which  is  a  virtual  concession  of 
the  soundness  of  the  general  rule. 

The  second  proposition,  as  stated  in  the  fifth  instruction, 
is  not  the  law.  We  do  not  understand  there  is  any  implied 
warranty  as  to  the  fitness  and  soundness  of  the  machinery 
furnished  to  the  employees.  It  is  the  duty  of  the  company 
to  exercise  diligence,  or,  as  some  of  the  cases  express  it,  the 
highest  degree  of  diligence,  to  construct  a  safe  road-bed,  and 
furnish  safe  and  sound  machinery.  Beyond  that,  they  owe 
no  duty  to  their  employees,  whatever  may  be  their  duty  to 
passengers.  If  there  was  an  implied  warranty,  as  stated  in 
the  charge,  no  matter  what  degree  of  diligence  the  company 
might  use,  if  the  employee  was  injured  by  the  use  of  defective 
machinery,  he  could  still  recover.  This  would  be  extending 
the  liability  of'railroad  companies  to  an  unprecedented  extent 
which  is  not  warranted  by  reason  or  authority.      When  the 
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company  has  exercised  proper  diligence  or,  as  is  expressed  in 
Shannon's  case,  43  111.  338,  the  highest  degree  of  diligence, 
in  providing  suitable  machinery,  nearly  all  the  cases  hold 
the  employee  assumes  the  risk  incident  to  the  service  in 
which  he  engages. 

It  is  known  to  be  a  perilous  service,  and  he  receives  a 
compensation  above  that  which  is  paid  for  common  labor,  for 
which  he  is  supposed  to  contract  against  the  ordinary  hazards. 
The  cases  in  this  State  and  in  sister  States  are  with  great 
unanimity  to  the  effect,  if  injury  arises  from  a  defect  or  in- 
sufficiency in  the  machinery  or  implements  furnished  to  the 
servant  by  the  master,  knowledge  of  the  defect  or  insufficiency 
must  be  brought  home  to  the  master,  or  proof  given  he  was 
ignorant  of  the  same  through  his  own  negligence  or  want  of 
care,  or,  in  other  words,  it  must  be  shown  he  either  knew  or 
ought  to  have  known  the  defects  which  caused  the  injury. 

In  Noyes  v.  Smith,  28  Verm.  59,  the  court  say:  "Where 
there  is  no  actual  notice  of  defect  in  an  engine  of  that  char- 
acter, and  no  personal  blame  exist  on  the  part  of  the  master, 
there  is  no  implied  obligation  or  contract  on  his  part  that 
the  engine  is  free  from  defects,  or  that  it  can  be  safely  used 
by  the  servant.  The  law  imposes  no  such  obligation."  The 
court  then  proceeds  to  state,  as  this  court  did  in  Chicago  and 
N.  W.  R.  R.  v.  Swett,  the  doctrine  that  an  action  bv  a  servant 
will  not  lie  against  his  principal,  for  an  injury  sustained 
through  the  fault  of  a  fellow  servant,  applies  only  to  cases 
where  the  injury  complained  of  occurred  without  the  fault  of 
the  principal,  either  in  the  act  which  caused  it  or  the  employ- 
ment of  the  person  who  committed  it. 

We  have  been  referred  to  no  well  considered  case  that 
imposes  a  stricter  liability  than  the  following  cases:  C.  B. 
and  Q.  R.  R.  v.  Gregory,  58  III.  292  j  Wright  v.  N.  Y.  Cm.  R. 
R.  Co.,  C.  and  A.  R.  R.  Co.  v.  Shannon,  C.  and  N.  W.  R.  R. 
v.  Swett,  supra;  Schooner  Norway  v.  Jensen,  52  111.  273;  III. 
Cen.  R.  R.  Co.  v.  Welch,  52  111.  183;    OBonnel  v.  Alleghany 
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Valley  R.  B.  Co.  59  Penn.  239.     They  are  in   harmony  with 
the  views  here  expressed. 

It  seems  to  us  no  reason  or  public  policy  exists  why  a  rail- 
road company  should  be  held  liable  to  its  employees,  as  upon 
an  implied  warranty  as  to  the  sufficiency  or  soundness  of  the 
machinery  or  implements  furnished.  Such  companies  are  to 
be  held  to  a  high  degree  of  diligence  in  this  regard,  but 
beyond  that  there  are  no  rational  grounds  upon  which  they 
can  be  declared  liable  to  persons  who  voluntarily,  wTith  a  full 
knowledge  of  the  hazards  to  which  they  will  be  exposed,  seek 
employment  in  their  service.  The  rule  as  stated  in  the  fifth 
instruction  is  too  broad,  and  may  have  misled  the  jury. 

For  the  reasons  indicated  in  this  and  in  the  former  opinion, 
the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


Alexaistdee  M.  Yoitito  et  al. 

V. 

Timothy  Bradley  et  al. 

1.  Sale — when  title  passes  so  as  to  protect  a  subsequent  bona  fide  pur- 
chaser from  the  original  vendee.  The  rule  is  well  settled  in  this  State,  that 
a  delivery  of  personal  property  under  a  contract  of  sale  by  an  unpaid  ven- 
dor to  the  vendee,  passes  the  title  so  far  that  an  innocent  purchaser  from 
the  latter  will  be  protected,  irrespective  of  the  contract  or  the  intention 
of  the  parties. 

2.  Same — what  amounts  to  delivery  to  enable  vendee  to  pass  a  good  title. 
Where  a  party  sold  a  lot  of  pork,  to  be  paid  for  on  delivery,  and  had  the 
same  taken  to  the  railroad  depot  for  shipment  to  the  purchaser,  and  upon 
refusal  of  the  purchaser  to  accept  and  pay  for  the  same,  took  no  steps  to 
prevent  a  delivery  to  the  purchaser  from  the  railroad  company,  which 
might  have  been  done  before  delivery  at  the  place  of  destination,  the  ven- 
dor knowing  or  having  reason  to  know  that  the  same  was  way-billed  to  the 
purchaser,  and  the  latter,  having  received  the  pork  from  the  railroad  com- 
pany, stored  the  same,  taking  warehouse  receipts  therefor,  which  he  after- 
wards sold  to  innocent  purchasers  in  the  usual  course  of  trade:  Held, 
that  the  facts  amounted  to  a  deliveiy  as  in  favor  of  the  purchasers  of  the 
original  vendee,  and  that  they  acquired  a  valid  title  as  against  the  original 
vendor. 


RK 
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Appeal  from  the  Superior  Court  of  Cook  county ;  the 
Hon.  William  A.  Pouter,  Judge,  presiding. 

This  was  an  action  of  replevin,  brought  by  Alexander  M. 
Young,  William  Young  and  Ransom  W.  Dunham,  partners, 
against  Timothy  Bradley,  Alexander  Thorne,  John  R.  Thorne 
and  Josiah  L.  Keck,  to  recover  possession  of  a  lot  of  mess 
pork  which  the  plaintiffs  claimed  as  their  property. 

The  facts  in  regard  to  the  sale,  shipment  and  delivery  of 
the  pork  by  Keck  to  J.  Brooks  Johnson  are  fully  stated  in 
the  opinion.  Johnson  received  the  pork  from  the  railroad 
company  and  stored  the  same  with  Thorne  &  Co.,  taking  nego- 
tiable warehouse  receipts.  While  so  stored,  Keck  replevied 
the  pork  from  Thorne  &  Co.  and  Johnson,  and  while  the  same, 
was  in  the  custody  of  the  sheriff,  Bradley,  Young  &  Co..  the 
appellants,  who  had  purchased  the  pork  and  paid  for  the  same, 
in  the  regular  course  of  business,  without  any  notice  of  any 
adverse  claim  thereto,  and  to  whom  were  indorsed  and  deliv- 
ered the  warehouse  receipts  issued  to  Johnson,  replevied  this 
pork  from  the  sheriff,  making  Thorne  &  Co.  and  Keck  co-de- 
fendants in  the  suit. 

The  cause  was  tried  before  the  court  without  a  jury,  and 
the  issues  found  for  the  defendants  below,  and  judgment 
entered  accordingly.  To  reverse  this  judgment  the  plaintiffs 
bring  the  case  to  this  court  by  appeal. 

Messrs.  Monroe,  Bisbee  &  Gibbs,  and  Mr.  M.  W.  Ful- 
ler, for  the  appellants. 

Mr.  E.  Walker,  and  Messrs.  Matthews,  Ramsey  & 
Matthews,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court: 

This  was  an  action  of  replevin,  brought  against  the  defend- 
ants, to  recover  possession  of  a  quantity  of  mess  pork,  claimed 
by-  the  plaintiffs  as  their  property. 
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On  July  26,  1872,  J.  L.  Keck,  of  Cincinnati,  entered  into 
a  contract  with  J.  Brooks  Johnson  &  Co.,  of  Chicago,  of 
which  the  following  is  a  copy : 

"Bought  of  J.  L.  Keck,  of  Cincinnati,  Ohio,  two  thousand 

barrels  of  mess  pork,  to  be  either  'McKean  &  Evans/  'Samuel 

Davis,  Jr.,'  'Joseph  Ransom  &  Sons,'  or  'R.  Beresford  &  Co.' 

brands  of  Cincinnati,  date  of  packing  and  number  of  pieces 

to   be   branded  on   the    head   of  each  barrel  with  stencil  or 

branding   iron;  pork  to  be  delivered  on   cars  at  Cincinnati, 

Ohio,  in  good  merchantable  shipping  order,  for  which  we  agree 

to  pay  (13f)  thirteen  and  three-quarter  dollars  per  barrel  at 

Cincinnati,  Ohio. 

"  J.  Brooks  Johnson  &  Co. 

"  J.  L.  Keck." 
"Chicago,  July  26,  1872." 

"The   above   contract    guaranteed  by  us   on    behalf  of  J. 

Brooks  Johnson  &  Co. 

"E.  L.  &  T.  S.  Johnson." 

Keck  subsequently  caused  the  pork  to  be  hauled  to  the 
depot  of  the  Cincinnati,  Hamilton  and  Dayton  Railroad  Co., 
at  Cincinnati,  and  delivered  to  the  railroad  company.  The 
railroad  company  issued  its  receipts  for  the  pork  as  delivered, 
in  the  ordinary  form  known  as  "dray  tickets."  The  first 
deliveries  were  made  to  the  railroad  company  August  8th, 
1872,  and  the  last  on  Saturday,  August  10th,  1872,  the  receipts 
being  in  the  following  form  : 

"  Received  of  McKean  &  Evans,  at  the  Cincinnati,  Ham- 
ilton and  Dayton  railroad  depot,  the  following  articles,  in  good 
order,  to  be  forwarded,  via  Richmond,  to  Chicago.  Articles: 
31  barrels  mess  pork;  32  barrels  mess  pork.  Marks:  R. 
Beresford  &  Co.,  packers." 

On  that  day,  Saturday,  an  account  of  the  purchase  money 
of  the  pork  at  the  contract  price  was  presented  to  J.  Brooks 
Johnson,  in  Cincinnati,  and  payment  demanded,  the  railroad 
receipts   being    at  the    same  time   tendered.     Payment  was 
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refused,  Johnson  claiming  that  the  number  of  pieces  was  not 
correctly  branded  on  the  barrels,  and  requiring  a  guaranty 
that  the  numbers  would  count  out  right  in  Chicago,  which 
was  refused. 

On  Monday,  August  12,  at  noon,  the  dray  tickets  were  pre- 
sented to  the  agent  of  the  railroad  company  by  the  agents  of 
Keck,  and  the  name  of  B.  F.  Murphy  &  Co.  was  inserted  as 
consignees,  in  the  dray  tickets,  the  tickets  surrendered  to  the 
railroad  agent,  and  bills  of  lading  were  issued  to  Keck,  with 
B.  F.  Murphy  &  Co.  designated  as  consignees.  Meantime, 
the  pork  had  been  going  forward  to  Chicago.  A  portion  of 
it  arrived  there  on  Saturday,  the  10th  of  August,  and  the 
remainder  of  it  between  Saturday  night  and  Monday  morn- 
ing, August  12,  and  it  all  came  consigned  or  way-billed  to  J. 
Brooks  Johnson.  The  freight  agent  at  Chicago  sent  word  to 
the  place  of  business  of  J.  Brooks  Johnson  &  Co.  of  the  arri- 
val of  the  pork,  and  inquiring  what  should  be  done  with  it, 
and  in  accordance  with  their  instructions,  given  on  Monday 
morning,  August  12,  the  pork  was  on  that  day  delivered  at 
the  warehouse  of  Thorne  &  Co.,  in  Chicago,  and  the  latter 
issued  their  warehouse  receipts  therefor  to  J.  Brooks  Johnson 
&  Co.,  which  were  subsequently  indorsed  by  them,  and  were 
received  in  the  regular  course  of  business  by  Young  &  Co., 
the  plaintiifs,  upon  purchases  made  by  them  of  several  lots  of 
the  pork  in  question  of  several  different  parties.  No  ques- 
tion is  made  that,  upon  the  evidence,  the  plaintiffs  were  bona 
fide  and  innocent  purchasers  of  the  pork  for  a  fair  considera- 
tion, in  the  ordinary  course  of  business,  without  notice  of  any 
adverse  claim. 

Johnson  procured  Thorne  &  Co.  to  repack  the  pork  and 
rebrand  the  number  of  pieces  in  each  barrel  upon  it.  This 
had  been  done,  and  regular  inspection  certificates  accompanied 
the  warehouse  receipts,  when  plaintiffs  bought  the  pork. 
After  the  purchase  by  the  plaintiffs,  and  while  the  pork  was 
so  stored  in  the  warehouse  of  Thorne  &  Co.,  Keck  replevied 
the  pork  from  Thorne  &  Co.  and  Johnson,  and  the  plaintiffs 
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brought  this  action  of  replevin  for  the  pork  against  the  sher- 
iff, making  Thome  &  Co.  and  Keck  co-defendants.  Judgment 
was  rendered  for  the  defendants  in  the  court  below,  and  the 
plaintiffs  bring  this  appeal  to  reverse  the  judgment. 

The  question  made  upon  the  record  is,  whether  a  right  of 
property  was  shown  in  the  plaintiffs. 

There  is  no  controversy  as  to  the  facts.  The  question  is 
only  upon  the  force  and  effect  of  the  facts.  Do  they  amount 
to  a  delivery  under  the  contract  of  sale,  so  as  to  bring  the 
case  within  the  well  settled  rule,  as  held  by  this  court,  that  a 
delivery  of  personal  property  under  a  contract  of  sale  by  an 
unpaid  vendor  to  the  vendee  passes  title,  so  far  that  an  inno- 
cent purchaser  will  be  protected,  irrespective  of  the  particular 
terms  of  the  contract  or  of  the  intention  of  the  parties?  Jen- 
nings v.  Gage,  13  111.  610;  Brundage  v.  Camp,  21  id.  330; 
M.  C.  R.  R.  Co.  v.  Phillips  et  al  60  id.  190. 

The  pork  was  actually  shipped  to  J.  Brooks  Johnson  &  Co., 
at  Chicago.  It  was  receipted  for  by  the  railroad  company  as 
lo  be  forwarded  to  Chicago.  The  dray  tickets  given  by  the 
company  were  without  any  name  of  consignee.  And  this 
appears  to  have  been  the  custom  of  shippers  when  they  wished 
to  hold  the  property  to  their  own  order  until  the  dray  tickets 
should  be  returned  and  bills  of  lading  given  with  the  name 
of  consignee.  Kleck,  Porter,  who  had  some  agency  in  the 
matter,  Cunningham  and  Beresford,  who  had  an  interest  in 
the  pork,  all  deny  that  they  gave  any  instructions  in  reference 
to  the  shipment  of  the  pork  to  J.  Brooks  Johnson  &  Co.,  or 
knew  of  its  being  so  shipped.  There  is  no  explanation  what- 
ever of  the  fact,  how  the  pork  came  to  be  shipped  in  the  name 
of  J.  Brooks  Johnson  &  Co.  There  were  ten  persons  who 
had  an  interest  in  the  pork.  The  presumption  is  very  strong 
that  it  must  have  been  way-billed  as  it  was  by  the  express 
or  implied  direction  of  the  owners,  or  of  some  of  them,  or 
of  some  one  having  control  of  the  property  under  them. 
The  well  known  mode  of  business  would  hardly  admit  that  it 
should  have  been  otherwise.     But  whether  the  denial  stated 
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above,  and  the  circumstance  of  the  absence  of  the  name  of  a 
consignee  in  the  dray  tickets,  were  sufficient  to  overcome  the 
above  presumption,  in  the  absence  of  any  evidence  that  the 
shipment,  as  made,  was  through  mistake,  or  by  means  of  any 
fraudulent  contrivance,  we  deem  it  unnecessary  to  consider,  in 
view  of  another  piece  of  evidence. 

Cunningham,  who  was  a  partner  of  Keck,  and  had  an  inter- 
est in  the  pork,  testifies  that,  on  Saturday  afternoon,  on  de- 
mand of  payment  from  J.  Brooks  Johnson,  in  Cincinnati,  at 
the  office  of  E.  L.  &  T.  S.  Johnson,  they  said  they  wished  to  look 
at  the  pork;  whereupon  they  all  went  to  the  depot,  and  Cun- 
ningham pointed  out  about  80  or  100  barrels  of  pork  which 
were  lying  upon  the  floor,  and  the  Johnsons  wished  to  know 
where  the  balance  was.  Cunningham  told  them  he  supposed 
it  was  shipped,  on  its  way  to  Chicago.  They  inquired  who 
ordered  it  shipped  to  Chicago;  he  replied  he  believed  E.  L. 
Johnson  had  ordered  it.  Another  demand  of  payment  was 
then  made  of  J.  Brooks  Johnson,  and  he  declined  or  refused 
payment.  Cunningham  then  told  E.  L.  &  T.  S.  Johnson,  the 
guarantors,  that  he  would  have  to  look  to  them  for  the  monev. 
The  latter  said  they  were  relieved,  as  the  purchaser  was  there 
and  declined  to  receive  the  pork. 

Here  is  evidence  that,  at  that  time,  Cunningham  knew  of 
the  shipment  of  the  pork.  He  must  have  known  that  it  was 
shipped  to  some  person.  To  whom  else  could  he  reasonably 
suppose  it  was  shipped,  than  to  J.  Brooks  Johnson?  If  he 
did  not  then  know  such  to  be  the  fact,  at  least  his  suspicion 
should  have  been  aroused  that  it  was  so,  and  there  was 
enough  to  have  put  him  upon  inquiry,  and  caused  him  to 
ascertain  that  it  was  so  shipped — as  he  might  have  done  at 
once,  and  upon  the  spot,  being  then  at  the  depot — and  he 
should  have  taken  speedy  means  to  prevent  the  delivery  to 
Johnson.  Regard  for  the  interest  of  innocent  purchasers, 
who  might  be  misled  by  Johnson  being  thus  held  out  to  the 
world  as  the  owner  of  the  property,  required  this.  Had  this 
been  done,  a  telegram,  or  probably  a   letter,  sent  to  Chicago 
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on  Saturday  afternoon,  would  have  arrested  the  delivery  of 
the  pork  to  Johnson.  But  no  step  whatever  was  taken  toward 
that  end  until  Monday  noon,  when  the  dray  tickets  were  pre- 
sented to  the  freight  agent  of  the  railroad,  at  Cincinnati,  and 
bills  of  lading  obtained  with  the  name  of  "B.  F.  Murphy  & 
Co.,  Chicago,"  inserted  as  consignees,  and  on  Tuesday  morn- 
ing about  8  o'clock,  when  it  was  too  late,  the  freight  agent  at 
Chicago  received  a  letter  and  two  telegrams  from  Cincinnati, 
saying  that  the  pork  should  have  been  consigned  to  B.  F. 
Murphy  &  Co. 

There  was  an  expectation,  no  doubt,  that  payment  would 
be  made  at  the  time  of  the  delivery  on  the  cars;  but  the  con- 
duct of  the  owners  of  the  pork  would  seem  to  indicate  that, 
for  security  for  the  payment,  they  relied  rather  upon  the  guar- 
anty than  upon  the  retention  of  the  possession  of  the  prop- 
erty. 

Bv  way  of  excuse  for  this  negligent  conduct  of  the  owners, 
it  is  said  that,  after  the  occurrence  with  Johnson,  and  his 
refusal  of  payment,  they  had  the  right  to  assume  that  he 
would  not  attempt  to  obtain  possession  of  the  pork.  There 
is  no  pretence  that  there  was,  in  consequence  of  such  refusal, 
any  rescinding  of  the  contract  of  sale.  It  does  not  depend 
upon  what  the  owners  had  reason  to  assume  that  Johnson 
would  or  would  not  do,  but  upon  what  he  had  the  power  to 
do.  As  well  might  it  have  been  urged  in  the  cases  cited 
above  that  the  vendors  had  a  right  to  rely  upon  the  express 
promise  and  good  faith  of  the  vendees,  and  to  believe  that 
they  would  not  act  in  violation  thereof,  and  dispose  of  the 
property  intrusted  to  their  possession,  and  defeat  the  vendor's 
claim  for  payment  of  the  purchase  price.  By  suffering  the 
pork  to  go  forward  consigned  or  way -billed  as  it  was,  it  came 
into  the  hands  of  Johnson,  the  vendee,  with  the  indicium  of 
ownership  in  him,  and  he  was  thereby  enabled,  as  the  appar- 
ent rightful  owner,  to  sell  and  dispose  of  the  property.  It  is 
this  which  the  original  owners  of  the  pork  are  answerable 
for.  as  respects  innocent  purchasers,  without  regard   to  the 
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fact  that  they  had  reason  to  believe  that  Johnson  would  not 
misuse  the  power  with  which  he  became  invested. 

Under  the  facts  of  this  case,  we  must  consider  that  on  Sat- 
urday afternoon  the  original  owners  of  this  pork  either  actu- 
ally did  know,  or  were  bound  to  know,  that  it  had  gone  for- 
ward to  Chicago  consigned  or  way-billed  to  Johnson,  the  ven- 
dee. In  neglecting,  as  they  did,  to  take  earlier  means  to  stop 
the  delivery  to  him,  which  might  have  been  taken  with  effect, 
we  are  of  opinion  that  they  must  be  regarded  as  having  suf- 
fered the  property  to  go  into  the  actual  possession  of  Johnson 
and  under  his  control,  under  circumstances  which  enabled 
him  to  impose  himself  on  the  world  as  the  real  owner.  We 
must  view  it  in  the  light  that  Johnson  got  the  possession  by 
what  may  be  regarded  as  amounting  to  the  assent  of  the  ven- 
dors, and  that  their  conduct  in  relation  to  the  property  should 
be  deemed  tantamount,  in  effect,  to  an  actual  delivery  of  it  to 
the  vendee,  so  far  as  the  rights  of  innocent  purchasers  are 
concerned. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  Toledo,  Peoeia  and  Warsaw  Hallway  Co. 

v. 
Michael  Conroy. 

1.  Evidence  —  opinion  of  expert.  Where  a  railway  company  was 
sought  to  be  charged  with  the  death  of  a  person,  resulting  from  a  defec- 
tive bridge  on  its  road,  the  court  refused  to  permit  the  company's  bridge 
builder  to  give  his  opinion,  as  an  expert,  whether  the  accident  was  caused 
by  defects  in  the  bridge  or  not.  The  condition  of  the  bridge  was  shown 
by  other  witnesses,  they  testifying  to  facts:  Held,  that  the  court  did  not 
err  in  refusing  the  testimony,  as  the  condition  of  the  bridge,  at  the  time 
of  the  accident,  was  not  a  scientific  question. 
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2.  Negligence — duty  of  railroad  company  as  to  its  bridges.  Railroad 
bridges  over  which  trains  are  to  pass  should  be  constructed  of  the  best 
and  most  durable  material,  as  will  insure  the  greatest  safety  to  the  travel- 
ing public.  No  matter  of  what  material  they  are  constructed,  they  should 
be  subjected  periodically,  in  each  year,  to  the  closest  examination,  or  the 
company  will  be  negligent  in  the  discharge  of  its  duty. 

3.  Where  a  railroad  bridge  was  a  trestle-work,  constructed  of  timbers 
fifteen  years  before  an  accident  thereon  resulting  in  the  loss  of  life,  and 
many  of  the  timbers  were  rotten  at  the  heart,  and  some  of  the  tenons  rot- 
ted off,  and  the  company  had  been  notified  of  its  unsafe  condition  before, 
and  had  only  made  some  slight  repairs  at  one  end  only,  and  had  made 
no  thorough  examination  and  repairs,  it  was  held,  that  the  company  were 
negligent  to  such  a  degree  as  to  merit  the  severest  censure.  Actual 
knowledge  of  the  defects  is  not  necessary,  but  it  is  sufficient  if  the  com- 
pany might  have  been  informed,  by  the  use  of  such  diligence  as  the  law 
requires. 

4.  Same — injury  to  servant  from  negligence  of  fellow  servant.  While  it 
is  true  that  a  railroad  company  is  not  liable  for  an  injury  to  a  servant 
occasioned  by  the  negligence  of  a  fellow  servant  in  the  same  line  of  em- 
ployment, yet  this  rule  has  no  application  to  an  injury  caused  by  defects 
in  the  machinery  of  the  company,  its  track  or  bridges,  which  it  might 
have  known  and  provided  against  by  the  exercise  of  the  highest  care  and 
diligence,  it  being  the  duty  of  such  companies  to  furnish  their  servants 
safe  materials  and  structures,  and  keep  them  in  proper  repair. 

5.  Same — degree  of  diligence  required.  Where  a  servant  of  a  railway 
company  is  injured  or  killed  in  consequence  of  the  giving  way  of  a 
wooden  bridge,  which  is  defective  through  age  aud  exposure  to  the 
weather,  the  company  can  not  escape  liability  from  the  fact  that  the  bridge 
was  constructed  properly  in  the  first  place,  and  it  employed  skillful  and 
competent  subordinates  to  inspect  and  repair  its  bridges.  Ordinary  pru- 
dence in  such  a  case  is  not  sufficient,  but  the  highest  degree  of  vigilance 
consistent  with  the  practical  operation  of  the  road  is  required. 

6.  Same — instruction  as  to.  In  a  suit  against  a  railway  company  to 
recover  for  a  personal  injury  received  in  consequence  of  a  defective  bridge 
over  which  its  trains  passed,  an  instruction  which  seeks  to  make  the  de- 
fendant's liability  depend  upon  actual  knowledge  of  the  defects,  and  leaves 
out  of  view  the  strong  obligation  resting  upon  the  company  to  use  all 
reasonable  means  to  acquire  knowledge  of  the  condition  of  its  road, 
bridges  and  other  structures,  is  properly  refused. 

7.  Same — duty  of  railway  companies  in  general.  It  is  the  duty  of  a 
railroad  company  to  the  public,  as  well  as  to  those  in  its  employment,  to 
have  its  road  and  bridges  and  other  appurtenances  constructed  of  the 
best  material,  having  in  view  the  business  to  be  done  upon  it.  In  their 
cons  ruction  they  should  equal   those  of  the  best  roads  doing  an  equal 
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amount  of  business,  and  the  utmost  care  and  vigilance  bestowed  in  keep- 
ing  them  in  a  safe  condition.  The  law  will  not  allow  them  to  be  out  of 
repair  any  longer  than  is  consistent  with  the  highest  degree  of  diligence. 
And  further,  it  is  its  duty  to  keep  a  sufficient  force  at  command,  and  of 
capacity  sufficient  to  discover  defects,  and  apply  the  remedy.  Neglecting 
to  keep  its  road,  etc.,  in  the  best  condition,  if  injury  or  loss  occurs  there- 
by, the  company  will  be  liable,  unless  it  is  shown  that  the  defect  was  one 
that  could  not  be  discovered  and  remedied  by  any  reasonable  skill  or 
foresight. 

Appeal  from  the  Circuit  Court  of  Peoria  county;  the 
Hon.  Sabin  D.  Puterbaugh,  Judge,  presiding. 

The  facts  of  this  case  are  stated  in  the  opinion  of  the  court, 
except  that  the  refused  instructions,  referred  to  in  the  opinion, 
are  as  follows  : 

"20.  The  jury  are  further  instructed,  that  if  they  believe, 
from  the  evidence,  that  the  defendant,  in  its  character  of 
master,  properly  constructed  its  said  bridge,  with  the  ap- 
proaches thereto,  and  that  the  defendant  employed  and  kept 
skillful  and  competent  subordinates  to  supervise,  inspect  and 
repair  its  bridges  and  approaches,  and  if  the  jury  believe, 
from  the  evidence,  that  ordinary  prudence  was  exercised  by 
said  company,  through  such  servants,  for  the  proper  main- 
tenance of  the  bridge  at  which  said  accident  occurred,  then 
the  jury  will  find  for  the  defendant. 

"21.  The  jury  are  further  instructed,  that  if  they  believe, 
from  the  evidence,  that  the  bridge  structures  of  the  defendant, 
and  especially  the  bridge  at  the  place  where  the  accident 
occurred,  were  properly  made  and  constructed,  and  that  if 
the  defendant  employed,  and  kept  in  employ  constantly,  com- 
petent and  trustworthy  mechanics  and  engineers,  and  that  if 
said  bridge  was  tested  by  the  most  severe  strains  and  tests, 
such  as  switching  heavy  trains  upon  the  same,  and  that  the 
efficiency  of  said  bridge  was  thus  tested,  if  the  jury  believe 
the  same  appears,  from  the  evidence,  to  have  been  a  proper 
test,  then,  if  the  bridge  of  defendant  turned  out  to  be  insuffi- 
cient, the  jury  will  find  for  the  defendant. 
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"23.  Actual  notice  of  the  insufficiency  of  the  structure 
must  be  brought  home  to  the  knowledge  of  the  officers  con- 
trolling the  corporation,  or  in  charge  of  the  same  or  its  struc- 
tures, to  make  the  defendant  liable;  and  if  the  jury  believe, 
from  the  evidence,  that  the  outside  of  the  timbers  in  this  case 
were  sound,  and  splintered  from  the  contact  of  the  locomo- 
tive, in  this  case,  with  the  bridge,  and  if  the  jury  believe, 
from  the  evidence,  that  said  timbers  were  sound  on  the  out- 
side, and  that  any  unsoundness  in  the  same  was  invisible, 
and  that  any  unsoundness  in  said  timbers,  or  any  insufficiency 
in  the  same,  was  not  brought  home  to  the  knowledge  of  the 
defendant,  then  the  defendant  is  not  liable." 

Messrs.  Ingersoll  &  McCune,  and  Mr.  Geo.  Puter- 
baugh,  for  the  appellants. 

Mr.  H.  W.  Wells,  for  the  appellee. 

Mr.  Chief  Justice  Breese  delivered  the  opinion  of  the 
Court : 

This  was  an  action  on  the  case,  under  the  statute,  brought 
in  the  Peoria  circuit  court  by  Michael  Conroy,  administrator 
on  the  estate  of  John  Conroy,  against  The  Toledo,  Peoria 
and  Warsaw  Railway  Company,  to  recover  damages  for  the 
death  of  John  Conroy,  caused,  as  is  alleged,  by  a  defective 
bridge  erected  by  the  defendants. 

The  cause  was  tried  by  a  jury,  who  found  for  the  plaintiff 
fifteen  hundred  dollars  in  damages,  on  which  finding  the 
court,  after  overruling  a  motion  by  defendants  for  a  new  trial, 
rendered  judgment. 

To  reverse  this  judgment  the  defendants  appeal,  and  assign 
several  errors,  on  which  they  raise  points,  which  we  have 
fully  considered. 

The  first  point  elaborated  by  appellants  is,  the  refusal  of 
the  court  to  permit  appellants'  bridge  builder,  John  Palmer, 
to  give  his  opinion,  as  an  expert,  whether  the  accident  was 
caused  by  defects  in  the  bridge  or  not. 
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We  do  not  think  there  was  any  error  in  this,  as  the  condi- 
tion of  the  bridge  at  the  time  of  the  accident  was  not  a  scien- 
tific question — not  a  question  to  which  an  expert  bridge 
builder  could  give  any  more  satisfactory  answer  than  practical 
business  men  of  common  observation  and  experience  could 
give.  The  most  renowned  bridge  builders  of  modern  times 
would  be  no  more  competent  to  pronounce  on  the  defects  in 
the  timbers  of  that  bridge  than  the  miller,  Jackson,  who  saw, 
from  his  mill  door,  the  bridge  give  a  lurch  to  the  south  when 
an  engine  went  on  it,  not  far  from  the  spot  where  the  engine 
in  question  went  off,  and  who  examined  the  timbers,  and  saw 
with  his  own  eyes  the  trestle  work,  and  who  says  there  was 
nothing  there  of  any  account  to  support  the  upright — the 
tenon  was  rotted  off.  Several  other  Avitnesses  testify  to  the 
same  effect,  rendering  the  opinions  of  experts  of  no  value. 
Their  testimony  was  to  the  facts  themselves,  as  they  existed 
at  the  time  of  the  accident. 

The  point  next  urged  by  appellants,  and  with  great  zeal 
and  ability,  is,  that  the  testimony  of  appellee  presents  no  basis 
on  which  to  raise  a  presumption  of  negligence  in  regard  to  the 
bridge,  as  they  have  failed  to  prove  that  the  bridge  was  the 
proximate  cause  of  the  accident,  or  that  the  train  broke  it 
down  in  passing  over  it  on  the  rails,  and  hence,  they  argue, 
the  condition  of  the  bridge  timbers  after  the  accident  fur- 
nishes no  presumption  that  the  bridge  was  so  decayed  as  to 
be  unsafe. 

Their  theory  is,  that  the  engine  left  the  track  before  it  got 
,on  the  bridge;  that  it  plunged  along  the  ties,  and  in  this  man- 
ner struck  the  timbers  of  the  bridge.  This,  they  argue,  would 
furnish  no  evidence  of  negligence. 

There  was  much  testimony  to  this  point.  Witnesses  for 
appellants,  persons  in  their  employment,  with  one  exception, 
sustain  this  view,  whilst  those  on  behalf  of  appellee,  who  ex- 
amined into  the  condition  of  the  track  near  the  east  end  of 
the  bridge,  where  the  accident  occurred,  concur  in  saying 
there  were  no  indications  tending  to  sustain  such  a  proposi- 
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tion.  Here  was  a  conflict  which  it  was  the  peculiar  province 
of  the  jury  to  settle,  and  we  can  not  say  they  have  settled  it 
improperly.  There  is  much  testimony  from  which  the  jury 
might  fairly  infer  the  bridge  broke  down  from  the  rotten  and 
decayed  condition  of  the  timbers.  It  had  been  erected  about 
fifteen  years — a  common  trestle  bridge,  uncovered  and  un- 
painted.  An  ordinary  wooden  structure  like  that,  exposed 
to  the  storms  of  fifteen  years,  should  be  expected  to  be,  by 
the  end  of  that  term,  in  a  state  of  decay  demanding  the  utmost 
vigilance  of  the  company.  They  were  bound  to  know  the 
nature  of  the  structure,  and  they  are  justly  chargeable  with 
negligence  in  failing  to  find  out  and  remedy  its  defects.  It 
is  in  proof  such  was  the  condition  of  some  of  the  materials 
that  a  stick  could  be  easily  thrust  into  them,  and  though  they 
exhibited  no  outward  sign  of  decay,  were  rotten  at  the  heart. 

Not  a  person  in  the  employment  of  the  company  stated 
that  any  tests  were  made,  such  as  by  boring  or  chopping,  to 
ascertain  the  condition  of  the  timbers.  They  had,  months 
before  the  accident,  direct  notice  of  the  unsafe  condition  of 
this  structure. 

It  is  true,  some  repairs  had  been  put  on  the  bridge  a  short 
time  before  the  accident,  but  there  was  no  thorough  overhaul- 
ing, no  searching  to  find  out  defects — a  glance  being  deemed 
sufficient  to  satisfy  the  employees  of  the  company  of  its  safe 
condition.  Trains  of  cars  had  passed  over  it  safely  the  day 
before,  and  it  had  been  subjected,  quite  recently,  to  the  heavi- 
est strains  which  can  be  imposed  upon  a  bridge  :  the  switch- 
ing being  done  upon  it.  All  this  should  have  admonished 
the  company  that  the  structure  required  a  thorough  examina- 
tion. One  so  frail  as  that  was,  could  not  reasonably  be 
expected  to  survive  forever  all  the  shocks  to  which  it  must 
be  subjected.  The  pitcher  taken  once  too  often  to  the  fount- 
ain, was  at  last  broken.  It  was  the  last  feather  that  broke 
the  camel's  back. 

In  the  light  of  the  evidence,  as  we  read  it,  we  do  not  see 
how  the  jury  could  have  found  on  the  question  of  negligence 
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otherwise  than  they  did  find.  The  bridge  was  a  dangerous 
structure,  and  known  to  be  so  by  appellants.  Railroad  bridges 
should  be  constructed  of  the  best  and  most  durable  material 
— of  such  material  as  will  promise  the  greatest  amount  of 
safety  to  the  public.  If  wood  is  not  that  material,  iron  should 
be  used.  But  of  whatever  material,  they  should  be  subject, 
periodically,  in  each  year,  to  the  closest  examination.  Some 
evidence  was  introduced  to  show  this  bridge  had  been  re- 
paired not  long  before  this  accident ;  but  those  repairs  were 
slight,  and  at  the  west  end.  No  thorough  examination  and 
repairs  were  had,  and  in  this  appellants  were  negligent,  and 
to  such  a  degree  as  to  merit  the  severest  censure. 

It  is  further  urged  by  appellants,  to  sustain  their  theory, 
that  the  engine  was  reversed,  which  could  not  have  been  done 
by  the  driver  if  the  bridge  had  given  way  directly  under  him 
— that  it  was  not  possible  for  him  to  reverse  his  engine  on  a 
falling  bridge. 

This  is  mere  conjecture  of  the  witnesses.  No  person  testi- 
fied that  the  engine  was  reversed  by  the  driver.  A  witness, 
named  Barney,  testified  he  was  an  engineer  ;  saw  this  engine; 
it  was  right  side  up  ;  went  along  the  track,  and  could  see  no 
signs  that  it  had  been  off  the  track  before  it  reached  the 
bridge  ;  the  train  was  going  west ;  the  steam  was  let  on  re- 
verse ;  the 'lever  stood  in  a  reverse  position  ;  it  is  held  bv  a 
dog  slipping  into  notches  on  the  quadrant;  in  this  engine  the 
notches  were  all  mashed  over;  think  the  fall  occasioned  it; 
the  notches  were  mashed  over  on  the  reverse  side,  of  course, 
as  the  lever  would  be  forced  back  ;  looked  to  see  if  the  engine 
was  off  before  it  came  to  the  bridge,  but  saw  no  signs;  think 
the  fall  caused  the  reversed  lever  to  be  knocked  back;  the 
notches  in  the  quadrant  looked  as  if  it  had  been  forced  back  ; 
they  were  mashed. 

There  is  nothing  to  question  this  testimony,  and  it  fully 
explains  how  the  engine  happened  to  be  reversed.  It  was 
caused,  no  doubt,  by  impinging  upon  the  obstacles  it  met  in 
falling  through  the  bridge;   and  that  the   bridge  fell   by  its 
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own  weakness  and  inability  to  support,  at  that  moment,  the 
weight  then  upon  it,  there  can  be  no  doubt.  v 

It  is  further  urged  by  appellants,  if  the  death  of  Conroy 
resulted  from  the  negligence  of  the  superintendent  of  the 
bridge  department,  appellants  are  not  liable,  because  deceased 
and  the  superintendent  were  fellow  servants  in  the  same  gen- 
eral undertaking. 

It  is  unnecessary  to  comment  on  the  many  cases  cited  by 
appellants  in  support  of  the  proposition  that  the  doctrine  of 
respondeat  superior  has  no  application  here. 

The  principles  which  rule  this  case  have  been  fully  stated 
in  Chi.  and  N.  W.  R.  R.  Co.  v.  SweM,  Adrrir.  45  111.  201,  and 
III.  Central  R.  R.  Co.  v.  Welch,  52  ib.  183,  in  which  it  was 
held  that  railroad  companies  are  bound  to  furnish  their  ser- 
vants safe  materials  and  structures,  and  must  keep  them  in 
proper  repair  ;  and  a  person  entering  the  service  of  a  railroad 
company  has  a  right  to  presume  that,  in  these  respects,  the 
company  has  discharged  its  obligations. 

The  case  last  cited  modifies,  to  some  extent,  what  was  said 
in  Swett's  case.  And  the  doctrine  of  that  case  is  further 
qualified  by  what  was  said  in  III.  Central  R.  R.  Co.  v.  Philips, 
49  ib.  234,  and  in  Pittsburgh,  Cincinnati  and  St.  louis  Rail- 
way Co.  v.  Thompson,  56  ib.  138,  the  result  of  which  rulings 
is,  not  to  hold  these  companies  as  insurers  that  their  road  and 
appurtenances  and  instrumentalities  are  safe  and  in  good  con- 
dition, but  that  they  must  do  all  that  human  care  and  vigi- 
lance and  foresight  can  reasonably  do,  consistent  with  the 
modes  of  conveyance  and  the  practical  operation  of  the  road, 
to  put  them  in  that  condition  and  keep  them  so. 

This  certainly  is  a  wholesome  rule,  as  well  for  the  public 
as  for  the  companies,  for  it  is  to  their  interest  to  have  their 
road  and  appliances  safe  and  in  the  best  condition. 

In  Philips7  case  it  was  said,  these  companies  are  required 
to  employ  experienced,  efficient,  skillful  and  prudent  agents, 
servants  and  artisans;  they  must  provide  and  use  properly 
constructed  machinery,  well  constructed   by   competent  and 
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skillful  workmen,  when  manufactured  by  the  company,  and 
from  good  materials;  Ithey  must  employ  competent,  skillful, 

'  prudent  and  sober  men  to  use  such  machinery,  and  in  doing 
so  they  must  be  careful  and  vigilant  in  its  examination,  to  see 
that  it  is  in  proper  repair  and  in  a  safe  condition.  On  the 
other  hand,  they  are  not  answerable  for  latent  defects  in  ma- 
terials employed  in  the  construction  of  their  machinery,  which 
the  usual  and  well  recognized  tests  of  science  and  art  afford 
for  the  purpose  but  fail  to  detect ;  nor  are  they  liable  for 
accidents  occurring,  by  which  injury  ensues,  when  skill  and 
experience  are  not  able  to  foresee  and  avoid  them. 

Applying  what  is  here  said  to  this  bridge,  appellants  are 

,  inexcusable,  for  an  auger  or  an  ax  properly  applied  would 
have   revealed  the  rotten  condition  of  these  timbers,  and   its 

I  consequent  insecurity.     No  matter  if  the  bridge  was  skillfully  \ 

I  built  when  erected,  time  and  exposure  to  the  elements  had 
smitten  it  with  certain  decay,  which  the  simplest  tests  would 

1  have  discoverd  to  the  company. 

As  was  said,  when  this  cause  was  before  us  at  a  former 
term,  the  rule  is  settled,  that  while  a  railway  company  is 
bound  to  use  the  highest  degree  of  diligence  consistent  with 
the  operation  of  the  road,  in  furnishing  to  the  public  a  safe 
road-bed,  yet  it  is  not  an  absolute  insurer,  and  can  not  be 
held  liable  for  defects  which  such  diligence  would  not  reveal. 
Actual  knowledge  of  the  defect  is  not  necessary — it  is  suffi- 
cient if  the  company  might  have  been  informed,  by  the  use 
of  such  diligence  as  the  law  imposes  upon  it ;  but  when  it 
did  not  know,  and  could  not  have  informed  itself  of  the 
defect,  the  company  would  not  be  responsible. 

It  is  very  apparent,  as  we  have  before  said,  by  the  applica- 
tion of  the  simplest  tests  the  defects  in  this  bridge  could 
have  been  known. 

We  perceive  nothing  in  any  of  the  instructions  given  for 
the  appellee  which  militates  against  the  doctrine  announced 
in  these  cases,  and  we  think  they  stated  fully  the  law  of  the 
case. 
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As  to  the  three  instructions  asked  by  appellants  and  refused, 
being  the  20th,  21st  and  23d,  we  think  the  first  in  the  series 
does  not  go  far  enough,  and,  if  given,  would  have  misled  the 
jury.  The  company  may  have  constructed  the  bridge  prop- 
erly in  the  first  instance,  and  they  may  have  employed  skillful 
and  competent  subordinates  to  inspect  and  repair  their  bridges, 
but  ordinary  prudence  in  this  regard  was  not  sufficient.  The 
highest  degree  of  vigilance,  consistent  with  the  practical 
operation  of  the  road,  was  required. 

The  objection  to  the  21st  is,  that  switching  trains  on  a 
bridge  is  not  the  only  test  to  which  this  structure  should 
have  been  subjected,  and  giving  the  instruction  could  not 
have  failed  to  mislead  the  jury. 

The  objection  to  the  23d  and  last  is  obvious.  It  leaves  out 
of  view  that  strong  obligation  resting  on  railroad  companies, 
to  use  all  reasonable  means  to  acquire  knowledge  of  the  con- 
dition of  their  roads  and  bridges  and  other  structures.  From 
the  testimony,  there  was  no  latent  defect  in  the  materials 
composing  this  bridge  that  an  auger  or  an  ax  would  not  have 
exposed.  Railroad  companies  should,  with  a  view  to  their 
own  interests  if  not  to  that  of  the  public,  ascertain,  by  every 
reasonable  and  practicable  means,  the  condition  of  their 
wooden  bridges  and  trestles  on  which  they  are  built.  Failing 
in  this,  they  must  not  expect  juries  or  courts  will  excuse 
them. 

The  duty  owing  by  a  railroad  company  to  the  public  as  well 
as  to  those  in  their  employment  is,  that  their  road  and  bridges 
and  other  appurtenances  shall  be  constructed  of  the  best  ma- 
terial, having  in  view  the  business  to  be  done  upon  it.  In 
their  construction  they  should  equal  those  of  the  best  roads 
doing  an  equal  amount  of  business,  and  the  utmost  care  and 
vigilance  bestowed  upon  keeping  them  in  a  safe  condition. 
The  law  will  not  allow  them  to  be  out  of  repair  an  hour 
longer  than  the  highest  degree  of  diligence  requires.  And, 
further,  it  is  their  duty  to  keep  a  sufficient  force  at  command, 
and  of  capacity  sufficient   to  discover  defects  and  apply  the 
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remedy.     Neglecting  to  keep  it  in  the  best  condition,  if  injury 

or  loss  occurs  thereby,  the  companies  will  be  liable,  and  they 

ought  to  be  so  liable.     From  this  responsibility  they  can  not 

be  relieved,  except  by  showing  that  the  defect  was  one  which 

could  not  be  discerned  or  remedied  by  any  reasonable  skill  or 

foresight,  which  can  not  be  claimed  in  this  case. 

Perceiving  no  error  in  the  record,  the  judgment  must  be 

affirmed. 

Judgment  affirmed. 


Jonathan  H.  Ciieeney 
v. 
The  Lafayette,  Bloomlngton  and  Mississippi  Rail- 
way Company. 

1.  Services — whether  officers  of  railroad  are  entitled  to  compensation  for . 
To  entitle  directors,  etc.,  of  a  railway  company  to  compensation  for  ser- 
vices, it  must  be  provided  for  and  fixed  in  the  by-laws,  or  by  resolution  of 
the  directors  spread  upon  the  minutes  of  their  proceedings,  and  it  seems 
that  compensation  in  one  of  these  modes  must  be  fixed  before  the  services 
are  rendered. 

2.  Trustees — no  implied  promise  to  pay  trustees  for  services.  At  com- 
mon law,  a  trustee  was  not  entitled  to  compensation,  and  could  not  recover 
on  a  quantum  meruit;  and  in  this  State  the  president  and  directors  of  a 
railway  company  are  trustees  for  the  stockholders,  and  for  that  reason  the 
law  does  not  imply  a  promise  to  pay  them  for  discharging  the  duties  im- 
posed upon  persons  occupying  that  position. 

3.  But  a  person,  not  a  director,  and  having  no  control  over  the  funds 
and  property  of  the  corporation,  rendering  services,  does  not  occupy  the 
position  of  trustee  to  the  company,  and  may  recover  a  reasonable  com- 
pensation for  services  rendered. 

4.  Railroad  director — right  to  recover  for  services  not  within  the 
duties  of  his  office.  Where  a  director  of  a  railway  company  is  appointed 
an  agent  by  a  resolution  to  perform  duties  not  pertaining  to  his  office, 
such  as  to  solicit  subscription  of  stock,  or  to  procure  the  right  of  way,  he 
may  recover  for  such  services  when  rendered  by  him.    But  he  can  not 


1873.]  Cheeney  v.  L.  B.  &  M.  K.  W.  Co.  571 

Opinion  of  the  Court. 

recover  for  services  performed  as  a  member  of  the  executive  committee, 
nor  in  making  efforts  to  contract  for  the  construction  of  the  road,  includ- 
ing time  and  travel,  as  these  are  a  part  of  his  duties  as  director. 

Appeal  from  the  Circuit  Court  of  Livingston  county;  the 
Hon.  Charles  H.  Wood,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  by  Jonathan  H.  Cheeney 
against  the  Lafayette,  Blootnington  and  Mississippi  Railway 
Company,  to  recover  for  services,  as  stated  in  the  opinion. 

Mr.  H.  Spencer,  and  Mr.  O.  T.  Reeves,  for  the  appellant. 

Mr.  L.  E.  Payson,  for  the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court: 

The  Lafayette,  Bloomington  and  Mississippi  Railroad 
Company  was  organized,  and  appellant  was  elected  a  director. 
In  January,  1870,  the  company,  through  its  board  of  direct- 
ors, created  an  executive  committee,  consisting  of  five  per- 
sons, who,  with  the  chief  engineer,  were  empowered  to  make 
contracts  and  provide  funds  for  the  construction  and  equip- 
ment of  the  road  ;  and,  in  the  month  of  January,  1870,  appel- 
lant was  appointed  a  member  of  the  executive  committee,  and 
continued  to  act  as  such  until  the  last  of  January,  1872. 
This  service  is  claimed  by  appellant  to  have  been  worth 
$1000. 

He  was,  also,  in  September,  1869,  appointed  as  agent  of 
the  company  to  procure  the  right  of  way  through  McLean 
county,  and  he  rendered  services  in  that  capacity  for  which 
he  claims  $600.  He  was  also  appointed,  in  the  autumn  of 
1872,  an  agent  to  solicit  and  procure  subscriptions  to  aid  in 
constructing  the  road,  and  he  claims  he  devoted  two  months 
of  his  time  to  that  service,  and  that  it  is  worth  $400:  that 
whilst  a  member  of  the  executive  committee,  he  made  fre- 
quent trips  to  Chicago  and  Lafayette  on  the  business  of  the 
company;  that  in  the  spring  of  1871,  after  the  road-bed  was 
graded  and  bridged,  he  was  appointed  as  a   member   of  a 
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special  committee  to  go  East  to  make,  if  possible,  a  contract 
for  the  completion  of  the  road,  and  he  went  to  Philadelphia 
and  New  York,  and  was  absent  two  weeks,  and  afterwards 
conferred  with  other  parties  with  a  view  of  contracting  for 
the  completion  of  the  road,  and  in  doing  so  went  to  Chicago, 
Lafayette,  Cleveland  and  New  York,  and  was  absent  four 
weeks. 

It  appears  that  the  claim  for  these  services  was  presented 
to  the  company  and  audited  by  its  executive  committee  on 
the  13th  day  of  January,  1872,  amounting  to  $4000;  that  a 
warrant  for  that  amount  was  drawn  on  the  treasurer;  that  the 
board  of  directors,  at  a  meeting  on  the  31st  day  of  January, 
1872,  appropriated  $25,000  to  pay  this  and  other  claims,  but 
appellant  testifies  that  he  has  never  received  any  part  of  his 
claim,  and  brought  his  action  of  assumpsit  to  recover  for 
work  and  labor  and  for  money  paid  out  for  the  use  of  the 
company. 

A  warrant  of  attorney  was  given  by  the  company  to  con- 
fess a  judgment,  which  was  entered.  But  subsequently  a 
motion  was  made  to  set  aside  this  judgment,  which  was  done, 
and  the  company  let  in  to  plead.  After  filing  pleas,  the  case 
was  submitted  to  the  court  for  trial,  without  a  jury,  by  con- 
sent of  parties.  The  court  found  for  the  defendant,  and 
entered  a  judgment  in  bar  of  the  recovery,  and  for  costs,  and 
plaintiff  brings  the  record  to  this  court  on  appeal. 

In  adopting  the  by-laws  of  the  company,  no  salary  or  pro- 
vision for  compensation  of  the  officers  was  made,  but  it  is 
claimed  they  all  understood  and  expected  that  a  reasonable 
compensation  would  be  made  for  their  services  rendered  in 
the  discharge  of  their  duties. 

The  doctrine  is  stated  in  Bedfield  on  Railways,  406,  that, 
in  England,  to  entitle  directors,  etc.,  to  receive  compensation, 
it  must  be  provided  for  and  fixed  by  the  by-laws  of  the  organ- 
ization, and  that  the  doctrine  in  this  country  requires  such 
compensation  to  be  thus  fixed,  or  at  least  by  a  resolution  of 
the  directors  spread  on  the  minutes  of  their  proceedings,  and 
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we  apprehend  that  compensation,  whether  the  one  mode  or 
the  other  be  adopted,  must  be  fixed  before  the  services  are 
rendered. 

In  the  case  of  the  Am.  Cent  R.  R.  Co.  v.  Miles,  52  111.  174, 
it  was  held  that  a  director  could  not  recover  compensation  for 
services  unless  they  were  thus  fixed  by  the  directors,  and  the 
services  of  the  president  and  other  officers  of  the  company 
fall  fully  within  the  principle  of  the  rule.  The  president  and 
directors  of  such  a  company  are  trustees  for  the  stockholders, 
and  it  is  for  that  reason  that  the  law  does  not  imply  a  promise 
to  pay  them  for  discharging  the  duties  imposed  upon  persons 
occupying  that  relation. 

At  the  common  law,  a  trustee  was  not  entitled  to  compen- 
sation, and  could  not  recover  on  a  quantum  meruit.  And  it 
was  in  the  application  of  this  rule  that  it  was  held,  in  The 
Loan  Association  v.  Stonemetz.  39  Pa.  534,  that  a  resolution 
passed  by  the  corporation  after  services  were  rendered,  that 
the  officer  be  paid  a  sum  of  money  for  services  as  chairman 
of  a  committee,  was  without  consideration,  and  imposed  no 
obligation  on  the  corporation  that  could  be  enforced.  And 
the  case  of  N.  Y.  and  N.  H.  R.  R.  Co.  v.  Keicham,  27  Conn. 
170,  illustrates  the  rule  in  holding  that  it  does  not  matter  that 
the  services  were  rendered  in  the  expectation  and  understand- 
ing that  the  officer  should  be  paid.  And  in  the  case  of  B uifs 
v.  Wood,  37  N.  Y.  317,  it  was  held,  notwithstanding  the  bill 
for  services  rendered  by  an  officer  where  no  by-law  or  resolu- 
tion had  fixed  his  pay,  and  the  bill  was  allowed  by  the  board, 
that,  "one  holding  a  position  of  trust  can  not  use  it  to  pro- 
mote his  individual  interest  in  any  manner  in  disposing  of  the 
trust  property;  that  the  circumstances  under  which  the  bill 
was  allowed  was  a  fraud  on  the  shareholders,  and  to  permit 
such  a  transaction  to  stand,  would  be  a  reproach  to  the  admin- 
istration of  justice." 

In  The  N.  Y.  and  N.  JET.  R.  R.  v.  Ketcham,  27  Conn.  175, 
the  court  use  this  language  :  "It  would  be  a  sad  spectacle  to 
see  the  managers  of  any  corporation  assembling  together  and 
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parceling  out  among  themselves  the  obligations  and  other 
property  of  the  corporation  in  payment  for  past  services." 

In  the  case  of  Dustin  v.  The  Imperial  Gas  Co.  3  Barn.  & 
Adol.  125,  it  was  held  that,  whilst  agents  and  employees 
might,  perhaps,  recover  for  services  rendered  for  a  corpora- 
tion, a  director  could  not,  unless  provision  therefor  had  been 
made  by  resolution  having  the  force  of  a  by-law,  or  by  such 
a  by-law.  And  it  was  said  that  such  officers  differ  materially 
from  mere  agents  and  employees;  that  directors  are  managers 
or  governors,  and  not  agents. 

No  person  is  under  the  slightest  compulsion  to  accept  the 
position,  and  if  he  is  unwilling  to  do  so  without  compensation, 
public  policy  requires  that  his  compensation  should  be  fixed 
and  certain  before  he  enters  upon  the  discharge  of  the  duties 
of  his  office.  This  rule  must  apply  to  services  rendered  by 
persons  holding  the  office  of  directors,  who  have  the  control 
of  the  funds  of  the  body.  But  a  person,  not  a  director  and 
having  no  control  over  the  funds  and  property  of  the  corpo- 
ration, rendering  services,  does  not  occupy  the  relation  of 
trustee  to  the  company,  and  does  not  fall  within  the  rule,  and 
may  recover  a  reasonable  compensation  for  services  rendered. 
The  law  has  never  conferred  on  trustees  the  authority  to 
profit  by  the  exercise  of  the  powers  and  duties  of  their  posi- 
tion. 

This,  then,  disposes  of  the  claim  of  appellant  for  services 
rendered  as  a  director  of  the  company.  But  the  question 
arises,  whether  or  not  he  rendered  services  for  the  company 
which  do  not  pertain  to  his  duty  as  director,  and  if  so,  whether 
he  may  recover  a  fair  compensation  for  such  service. 

It  is  said  by  Lord  Coke,  in  his  Commentaries  on  Little- 
ton, 66  b,  that  "a  corporation  aggregate  of  many  can  not 
appear  in  person,  for,  albeit  the  bodies  natural  whereupon  the 
body  politic  consist  may  be  seen,  yet  the  body  politic  or  the 
corporation  itself  can  not  be  seen,  nor  do  any  act,  but  by  attor- 
ney." And  in  Angell  &  Ames  on  Corp.  p.  210,  it  is  said  that, 
"  in  general,  the  only  mode  in  which  a  corporation  aggregate 


1873.]  Cheeney  v.  L.  B.  &  M.  R.  W.  Co.  575 

Opinion  of  the  Court. 

can  actor  contract,  is  through  the  intervention  of  agents,  either 
specially  designated  by  the  act  of  incorporation  or  appointed 
and  authorized  by  the  corporation  in  pursuance  of  St."  And 
it  was  held,  in  Waller  v.  Bank  of  Ky.  3  J.  J.  Marsh.  206,  that 
the  agents  of  a  corporation,  like  the  agents  of  natural  persons, 
are  entitled  to  recover  compensation  according  to  what  it  is 
reasonably  worth.  In  that  case  the  law  required  the  body  to 
appoint  a  clerk,  but  neither  the  law  nor  any  by-law  or  reso- 
lution of  the  board  of  directors  fixed  his  compensation,  and 
he  was  permitted  to  recover  in  assumpsit.  See  Hall  v.  The 
Vt.  and  3Iass.  E.  E.  Co.  26  Vt.  401. 

If,  then,  appellant  was  appointed  to  act  as  agent  for  the 
performance  of  duties  outside  of  those  devolving  on  him  as 
director,  it  is  but  reasonable  and  just  that  he  should  be 
allowed  to  recover  a  fair  compensation  for  such  services. 
Shaclcleford  v.  N.  0.,  J.  and  G.  K  E.  E.  Co.  37  Miss.  202. 

Because  he  was  a  member  of  the  board  of  directors,  it  does 
not  follow  that  he  was  bound  to  perform  any  and  all  duties 
usually  exercised  by  agents  properly  appointed,  and  when  he 
performed  such  duties  under  an  appointment  by  a  resolution 
of  the  board,  he  should  be  allowed  compensation  therefor. 
Where  an  attorney  is  employed  to  attend  to  the  general  or 
special  affairs  of  the  company,  he  should  be  compensated.  So 
of  a  secretary  or  clerk,  and  an  agent  to  solicit  subscriptions 
and  to  procure  the  right  of  way,  etc. 

It  would,  then,  follow  that,  as  appellant  was  appointed  to 
solicit  subscriptions  of  stock,  and  to  procure  the  right  of  way 
for  the  road,  he  may  recover,  unless  that  duty  was  imposed 
on  him  as  a  director  by  the  charter  or  the  by-laws.  In  per- 
forming those  duties,  it  is  more  than  probable  that  he  acted 
as  an  agent,  and  not  as  a  director,  and  should  be  permitted  to 
recover  for  such  extra  service,  but  if  this  duty  was  imposed 
by  the  charter  or  the  by-laws  of  the  company  as  a  director, 
then  a  recovery  could  not  be  had  therefor.  The  duties  he 
performed  as  a  member  of  the  executive  committee  in  making 
efforts  to  contact  for  the  construction  of  the  road,  including 
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time  and  travel,  were  a  part  of  his  duty  as  a  director,  and, 
from  the  authorities  above  referred  to,  he  has  no  right  to 
recover  for  them.  Nor  is  it  an  answer  to  say,  that  the  com- 
pany could  have  entrusted  the  duties  of  the  executive  com- 
mittee to  others  not  directors  or  even  stockholders,  and  paid 
them  a  fair  compensation  for  their  time  and  skill.  They  had 
the  power  to  so  act  as  directors,  and  they,  as  directors,  or  as 
a  part  of  them,  performed  the  services. 

The  judgment  of  the   circuit  court   must  be  reversed  and 
the  cause  remanded. 

Judgment  reversed. 


The  Chicago,  Bltelustgtois'  and  Quincy  K.  K.  Co. 

V. 

Maet  J.  Lee,  Admx. 

1.  Bill  of  exceptions — imports  verity.  Where  a  cause  is  again  tried 
after  a  reversal  for  the  admission  of  improper  testimon}r,  and,  by  stipu- 
lation, the  same  evidence  as  on  the  first  trial  was  to  be  used,  saving  all 
objections  to  its  competency,  and  a  part  of  the  testimony  decided  to  be 
improper  appeared  in  the  second  record,  it  was  suggested  that  such  testi- 
mony was,  in  fact,  excluded,  but  ijbund  its  way  into  the  record  inadvert- 
ently: Held,  that  the  record  imported  verity,  and,  showing  the  admission 
of  improper  testimony,  it  was  cause  for  reversal. 

2.  Negligence — plaintiff  can  not  recover  for,  if  deceased  was  guilty  of 
gross  negligence.  It  is  an  essential  element  to  the  right  of  action  for 
injuries  occasioned  by  negligence  of  the  defendant,  that  the  plaintiff  or 
party  injured  must,  himself,  have  exercised  ordinary  care,  such  as  a 
reasonably  prudent  person  will  always  adopt  for  the  security  of  his  person 
or  property.  Where  a  party  has  been  injured  for  the  want  of  ordinary 
care  on  his  part,  which  is  gross  negligence,  the  cases  all  hold  that  no 
action  will  lie,  unless  the  injury  is,  wilfully  inflicted  by  the  defendant. 

3.  Same — no  degrees  of  gross  negligence.  There  are,  and  can  be,  no 
degrees  of  gross  negligence  in  law,  and  therefore,  it  is  error  to  so  qualify 
an  instruction  as  to  leave  the  jury  to  understand  that  the  plaintiff  may 
recover  notwithstanding  his  want  of  ordinary  care,  if  the  negligence  of 
the  defendant  was  greater  than  that  of  the  plaintiff,  or  of  the  deceased 
where  the  suit  is  to  recover  damages  for  causing  his  death  by  negligence. 
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4.  Same — doctrine  of  comparative  negligence.  Formerly  it  was  held  That 
if  the  negligence  of  the  plaintiff  contributed  to  the  injury,  however  slight, 
no  recovery  could  be  had,  but  it  is  now  the  settled  law  that  the  plaintiff 
may  recover,  notwithstanding  he  may  have  been  guilty  of  contributory 
negligence,  if  his  negligence  is  slight  and  that  of  the  defendant  is  gross. 
If  the  plaintiff  is  alone  guilty  of  negligence,  or  the  negligence  of  the 
parties  is  equal,  or  the  plaintiff's  negligence  is  gross,  no  action  will  lie, 
unless  the  injury  is  wilfully  inflicted. 

5.  Same — duty  of  engineer  on  seeing  a  team  approach  a  crossing.    The    L 
law  has  not  made  it  the  duty  of  a  railroad  company  to  check  up  its  trains 

on  discovering  a  person  approaching  a  crossing,  from  the  highway,  with 
a  team.  The  law  requires  the  giving  of  the  statutory  signals  or  warning, 
and  it  is  the  duty  of  persons  traveling  on  the  highway  to  wait  until  the 
train  has  passed,  and  the  engine-driver  seeing  a  person  so  approaching 
has  a  right  to  expect  he  will  stop,  according  to  the  known  custom,  until 
the  train  passes. 

6.  Same — rate  of  speed  as  bearing  on  question.  The  general  law  of  the 
State  imposes  no  restraint  upon  railway  companies  as  to  the  rate  of  speed 
its  trains  may  be  run.  Where  not  prohibited  by  municipal  regulations, 
they  may  adopt  such  rate  of  speed  as  they  may  desire,  provided  always, 
it  is  reasonably  safe  to  the  passengers  being  transported. 

7.  Same — omission  to  give  statutory  warning  at  crossing.  The  omission 
of  a  railroad  company  to  ring  a  bell  or  sound  a  whistle,  as  a  train 
approaches  a  public  crossing,  will  not,  per  se,  render  it  liable.  To  make 
it  liable,  it  must  be  a  just  inference,  from  the  evidence,  that  the  injury 
was  caused  by  reason  of  such  neglect. 

8.  Same — how  shown  that  injury  resulted  from  neglect.  Where  it  is 
proven  that  a  party  injured  by  a  collision  at  a  railroad  crossing  of  a  high- 
way, was  in  the  exercise  of  due  care  and  caution,  it  may  be  a  reasonable 
inference  that  the  accident  was  produced  by  reason  of  such  neglect  to 
ring  a  bell  or  sound  a  whistle.  It  may  be  made  to  appear  by  circum- 
stantial, as  well  as  direct,  evidence. 

9.  In  a  suit  by  the  personal  representative  of  a  person  killed  upon  a 
railroad  crossing,  against  a  railway,  to  recover  damages  for  the  killing, 
on  the  alleged  ground  of  negligence  of  the  company,  it  appeared  that 
the  country  was  level  at  the  place  of  the  accident,  and  that  the  deceased 
could  readily  have  seen  the  approaching  train,  by  the  use  of  ordinary 
care  and  caution,  but  drove  upon  the  crossing  without  looking  for  a  train, 
and  there  was  no  proof  that  he  was  seen  by  the  company's  servants  until 
it  was  too  late  to  check  the  speed  of  the  train:  Held,  that  a  verdict  in 
favor  of  the  plaintiff  and  against  the  company,  could  not  be  sustained, 
owing  to  the  gross  negligence  on  the  part  of  the  deceased,  even  if  a  bell 
was  not  rung  or  a  whistle  sounded,  as  required  by  law. 

37— 68th  III. 
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10.  Pleading  and  evidence — "proof  confined  to  cause  of  action  alleged. 
In  an  action  against,  a  railroad  company  to  recover  for  an  injury,  when 
the  only  negligence  charged  is  the  neglect  to  ring  a  bell  or  sound  a 
whistle  at  a  public  crossing,  and  a  great  rate  of  speed,  proof  of  the  erection 
of  a  granary  and  suffering  lhe  brush  to  grow  up  on  right  of  waj%  so  as  to 
obstruct  the  view  of  the  approaching  train,  as  contributing  to  the  injury, 
can  not  be  considered. 

11.  Instruction — must  be  supported  by  the  evidence.  Although  an 
instruction  may  state  a  correct  principle  of  law,  yet  if  it  is  not  applica- 
ble to  the  facts,  it  may  tend  to  mislead  the  jury,  and  ought  to  be  refused. 

Appeal  from  the  Circuit  Court  of  Henderson  county;  the 
Hon.  Arthur  A.  Smith,  Judge,  presiding. 

Tin's  was  an  action  on  the  case,  brought  by  Mary  J.  Lee, 
administratrix  of  the  estate  of  Darius  B.  Lee,  deceased,  against 
the  Chicago,  Burlington  and  Quincy  Railroad  Company,  to 
recover  damages  for  causing  the  death  of  her  intestate,  through 
negligence.  A  trial  was  had  at  the  special  November  term, 
1872,  resulting  in  a  verdict  and  judgment  of  $5000  for  the 
plaintiff.     The  opinion  states  the  material  facts  of  the  case. 

Messrs.  Miller  &  Frost,  for  the  appellant. 

Messrs.  Douglas  &  Harvey,  for  the  appellee. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court: 

This  cause  was  before  us  on  a  former  appearand  the  judg- 
ment was  then  reversed  for  two  reasons  :  First,  the  court 
admitted  improper  testimony,  and  second,  the  negligence  of 
the  deceased  was  fairly  presented  by  the  evidence,  but  it  was 
thought  the  law  as  to  the  comparative  negligence  of  the 
parties  was  not  properly  stated  in  the  instructions  given. 

A  second  trial  was  had,  by  stipulation,  on  the  same  evidence 
taken  on  the  previous  trial,  saving  all  objections  to  the  com- 
petency of  the  testimony.  A  part  of  the  testimony  decided 
to  be  improper,  again  appears  in  this  record.  Enough  was 
said  in  the  former  opinion  to  indicate  what  testimony  should 
be  excluded,  and  it  is  not  necessary  to  repeat  the  views  there 
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expressed.  It  is  suggested  the  testimony  declared  to  be 
incompetent  was  in  fact  excluded,  but  is  inadvertently  found 
in  this  record.  We  can  not  know  whether  this  is  so  or  not. 
The  record  imports  verity.  It  is  error  that  the  objectionable 
testimony  appears  in  it,  for  which  the  judgment  would  have 
to  be  reversed  if  no  other  cause  existed. 

The  errors  assigned  which  most  materially  affect  the  decision 
of  the  case  are  : 

First,  The  court  erred  in  giving  and  modifying  instruc- 
tions. 

Second,  The  verdict  is  contrary  to  the  law  and  the  evidence. 

It  will  not  be  necessary  to  consider  all  the  objections  taken 
to  the  several  instructions.  Our  observations  upon  a  few  of 
them  will  serve  to  indicate  our  views  of  the  law  that  must 
govern  the  ultimate  decision  of  the  case. 

The  18th  instruction  asked  by  appellant,  states  a  correct 
principle  of  law,  and  ought  to  have  been  given  without  qual- 
ification. The  substance  is,  if  the  deceased,  in  approaching 
the  railroad  crossing,  failed  to  exercise  that  care  for  his  per- 
sonal safety  which  an  ordinarily  prudent  man  would  do,  and 
if  bv  the  exercise  of  such  care  he  could  have  discovered  the 
approaching  train  in  time  to  stop  his  team,  so  as  to  have 
avoided  the  collision,  then  the  law  is,  the  appellee  could  not 
recover.  The  court  modified  the  doctrine  stated  in  the  text 
of  the  instruction  by  adding  the  words  to  the  first  division, 
l'  unless  the  negligence  of  the  defendant  was  greater  than 
plaintiff's." 

This  modification  was  unwarranted  by  the  law,  as  announced 
in  the  previous  opinion  in  this  case,  and  in  numerous  decis- 
ions of  this  court.  The  law  in  regard  to  the  comparative 
negligence  of  the  parties  has  been  so  repeatedly  explained,  it 
would  now  be  a  work  of  supererogation  to  restate  it. 

It  never  has  been  held  to  be  the  law  that  the  plaintiff  could 
recover  simply  because  the  defendant  was  guilty  of  greater 
negligence  in  that  which  produced  the  injury.  The  adjudged 
cases  all  declare  the  reasonable  doctrine,  if  the  plaintiff  was 
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alone  guilty  of  negligence,  or  if  the  negligence  of  the  parties 
was  equal,  there  could  be  no  recovery.  Formerly  it  was  the 
rule,  if  the  negligence  of  the  plaintiff  contributed  to  the 
injury,  however  slight,  it  would  bar  an  action.  This  rule 
has  been  modified  by  more  recent  decisions,  and  it  is  now  the 
settled  law  the  plaintiff  may  recover  notwithstanding  he  may 
have  been  guilty  of  contributory  negligence,  if  his  negligence 
is  slight  and  that  of  the  defendant  is  gross.  It  is  an  essential 
element  to  the  right  of  action  in  all  cases,  the  plaintiff  or 
party  injured  must  himself  exercise  ordinary  care,  such  as  a 
reasonably  prudent  person  will  always  adopt  for  the  security 
of  his  person  or  property. 

There  are,  and  can  be,  no  degrees  of  gross  negligence.  The 
cases  all  go  to  the  length  of  holding,  where  a  party  has  been 
injured  for  the  want  of  ordinary  care,  no  action  will  lie,  unless 
the  injury  is  wilfully  inflicted  by  the  defendant.  The  words 
added  to  the  instruction  plainly  informed  the  jury,  plaintiff 
cound  recover  notwithstanding  deceased  had  been  guilty  of  a 
want  of  ordinary  care  for  his  safety,  or  even  if  guilty  of  gross 
negligence,  if  defendant  was  guilty  of  greater  negligence. 
On  the  authority  of  previous  decisions  this  was  error.  C.  B. 
and  Q.  R.  B.  v.  Lee,  60  111.  501  ;  C.  and  A.  B.  B.  Co.  v.  Gretz- 
ner,  46  111.  75;  C.  B.  and  Q.  B.  B.  Co.  v.  Van  Patten,  64  111. 
510,  and  case  cited. 

The  third  and  tenth  instructions  of  the  series  given  for 
appellee  are  liable  to  the  same  objections,  and  will  be  con- 
sidered together.  It  is  asserted,  as  a  ground  of  liability,  if  the 
engine-driver  saw  the  team  and  wagon  passing  over  the  Gale 
crossing  in  time  to  have  checked  or  stopped  the  train  before 
the  collision  occurred,  it  was  his  duty  to  do  so.  If  it  was  only 
intended  to  declare  it  was  the  duty  of  the  engine-driver,  when 
he  saw  the  deceased  on  the  track,  to  use  every  possible  means 
in  his  power  to  prevent  a  collision,  the  charges  were  undoubt- 
edly correct;  but  in  that  view  they  could  have  no  applica- 
tion whatever  to  the  facts  of  the  case,  and  for  that  reason,  if 
for  no  other,  ought  to  have  been  refused.    The  tendency  was, 
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to  direct  the  attention  of  the  jury  to  an  element  of  liability 
not  found  in  the  evidence.  The  train  was  moving  at  a  high 
rate  of  speed  down  a  descending  grade,  and  there  is  not  the 
slightest  evidence  the  engine-driver  saw  the  team  and  wagon 
on  the  track  until  he  was  within  a  few  rods  of  the  crossing. 
Then  it  was  impracticable  to  stop  the  train  in  time  to  avoid 
the  accident.  The  proof  is,  a  train  moving  at  the  rate  of 
thirty  miles  an  hour  can  not  be  stopped  short  of  a  distance 
of  from  sixty  to  seventy  rods,  on  a  level  road,  by  the  use  of 
good  brakes.  Although  an  instruction  may  state  a  correct 
principle  of  law,  yet  if  it  is  not  applicable  to  the  facts  it  may 
tend  to  mislead  the  jury,  and  ought  to  be  refused.  Bailey  v. 
Godfrey  etal.  54  111.  507. 

The  conclusions,  however,  are  susceptible  of  a  different 
construction,  and  it  may  be  the  jury  understood  them  in  a 
still  more  objectionable  sense.  If  it  was  intended  to  assert 
it  was  the  duty  of  the  engine-driver,  when  he  saw  Lee  with 
his  team  approaching  the  crossing,  to  apply  the  brakes  and 
stop  the  train,  to  allow  him  time  to  pass  over,  then,  on  the 
authority  of  the  St.  L.,  A.  and  T.  H.  B.  R.  Co.  Manly,  58  111. 
300,  the  doctrine  announced  was  not  the  law.  We  think 
the  instructions  may  have  made  that  impression  on  the  mind. 
They  can  illustrate  no  phase  of  the  case  if  that  is  not  their 
meaning. 

The  law  has  not  made  it  the  duty  of  a  railroad  company  to 
check  up  its  trains  on  discovering  persons  approaching  a 
crossing  from  the  highway.  Such  a  regulation  would  be  unrea- 
sonable. The  obligation  is  imperative  to  sound  the  signals 
of  danger,  and  it  is  incumbent  on  all  persons  traveling  on  the 
highway  to  wait  until  the  train  has  passed.  Even  if  the 
engine-driver  saw  Lee  driving  in  the  direction  of  the  public 
crossing — the  testimony,  however,  affords  no  grounds  for  such 
a  belief — he  had  a  right  to  expect,  according  to  the  known 
custom,  he  would  stop,  rather  than  attempt  to  pass  in  front 
of  the  train,  that  all  the  witnesses  say  was  running  at  a  high 


582  C.  B.  &  Q.  R.  R.  Co.  v.  Lee,  Admx.       [Sept.  T. 

Opinion  of  the  Court. 

rate  of  speed.  This  point  was  expressly  ruled  in  Manly's  case, 
supra,  and  is  conclusive  of  this  view  of  the  law. 

We  recur  to  the  second  principal  error  assigned,  viz:  the 
verdict  is  against  the  law  and  the  evidence. 

It  was  thought  our  former  opinion  would  indicate  we  were 
not  satisfied  with  the  conclusion  reached  by  the  jury.  The 
present  verdict  was  found  upon  the  same  evidence,  and,  after 
the  most  patient  and  careful  consideration  of  the  whole  testi- 
mony, we  do  not  see  how  the  judgment  can  be  maintained. 

The  only  negligence  charged  in  the  declaration  upon  which 
the  right  of  action  is  predicated,  consists  in  the  averments  the 
train  was  run  at  an  unusual  rate  of  speed,  and  that  the  ser- 
vants of  the  company  omitted  to  cause  the  bell  to  be  rung  or 
the  whistle  to  be  sounded  for  the  requisite  distance  before 
reaching  the  crossing. 

There  is  nothing  in  the  charter  of  the  company,  nor  in  the 
general  laws  of  the  State,  which  imposes  any  restraint  as  to 
the  rate  of  speed  its  trains  may  be  run.  AVhen  not  prohibited 
by  municipal  regulations,  it  is  apprehended,  the  company  may 
adopt  such  rate  of  speed  as  it  shall  deem  advisable,  provided, 
always,  it  is  reasonably  safe  to  the  passengers  being  trans- 
ported. It  will  be  subject  to  no  liability  for  the  rate  adopted, 
if  the  company  is  not  otherwise  at  fault.  But  it  is  not  neces- 
sary to  discuss  this  branch  of  the  case  further,  for  the  reason 
it  is  not  proven  the  train  was  being  run  at  an  unusual  speed 
for  the  open  country,  as  this  was.  Had  the  train  been  run- 
ning much  slower,  there  is  no  reason  for  the  belief  the  acci- 
dent would  not  have  happened  just  as  it  did. 

The  only,  negligence  with  which  it  is  possible,  under  the 
evidence,  to  charge  the  company,  is  the  omission  of  its  ser- 
vants to  ring  the  bell  or  sound  the  whistle. 

There  is  the  testimony  of  a  number  of  witnesses  who  were 
in  the  immediate  vicinity,  who  state  they  did  not  hear  either 
the  bell  or  whistle  until  the  instant  the  collision  occurred, 
when  the  signal  was  given,  by  sounding  the  whistle,  for  put- 
ting on  the   brakes.     Some  of  them  say  they  do   not  know 
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whether  the  signals  were,  in  fact,  given,  their  attention  being 
otherwise  occupied  ;  others  assert,  with  great  positiveness, 
no  signals  were  given ;  but  the  record  contains  the  affirmative 
testimony  of  the  engine-driver,  the  fireman,  and  of  two  other 
witnesses,  that  the  bell  was  rung  for  the  usual  distance  before 
reaching  the  crossing. 

It  is  possible  for  the  first  named  witnesses  to  be  mistaken. 
They  were  expecting  no  casualty  to  happen,  and  were  doubt- 
less engaged  about  their  usual  avocations.  The  bell  may 
have  been  rung  and  yet  made  no  such  distinct  impression  on 
the  mind  as  would  be  remembered.  There  is  no  such  excuse 
for  the  other  witnesses.  The  bell  must  have  been  rung,  or 
else  they  are  all  guilty  of  willful,  deliberate  and  corrupt  per- 
jury. We  are  unwilling  to  impute  such  crime  to  witnesses, 
where  no  motive  can  be  assigned  for  such  corrupt  conduct. 
There  is  no  warrant  in  the  evidence  or  circumstances  proven 
for  such  an  imputation. 

This  cause  may  be  deferfded  on  other  grounds.  It  may  be 
admitted  the  bell  was  not  rung, and  vet  this  omission  of  dutv 
would  not,  of  itself,  fix  a  liability  on  the  company.  It  was 
said  in  The  Chicago  and  Bock  Island  Railroad  Co.  v.  McKean, 
40  111.  218,  the  mere  omission  to  ring  a  bell  or  sound  a  whistle 
will  not,  perse,  render  the  company  liable.  It  must  be  a  just 
inference,  from  the  evidence,  the  injury  was  caused  by  "reason 
of  such  neglect."  This  is  the  extent  of  the  statutory  liability, 
and  we  are  not  at  liberty  to  enlarge  its  provisions  by  judicial 
construction.  Where  it  is  proven  the  party  injured  was  in 
the  exercise  of  due  care  and  caution,  it  may  be  a  reasonable 
inference  the  accident  was  produced  by  "reason  of  such  neg- 
lect" to  ring  a  bell  or  sound  a  whistle.  It  may  be  made  to 
appear  by  circumstantial  as  well  as  direct  evidence. 

No  facts  or  circumstances  appear  in  this  record  that  war- 
rant the  belief,  Lee,  when  nearing  the  fatal  crossing,  observed 
such  precautions  as  ordinarily  prudent  men  do  for  their  per- 
sonal safety.  It  is  difficult  to  attribute  this  lamentable  acci- 
dent to  any  other  cause,  consistently  with  the  evidence,  than 
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to  thoughtless  conduct  in  attempting  to  pass  a  dangerous  way, 
with  which  he  was  perfectly  familiar,  without  observing  the 
usual  precautions.  This  will  appear  more  manifest  on  a 
recurrence  to  the  principal  facts. 

The  road  on  which  Lee  was  driving  his  team  ran  east  and 
west.  The  company's  railroad  ran  in  the  same  general  direc- 
tion, but  not  exactly  parallel,  and  crossed  the  wagon  road 
obliquely.  He  came  from  the  west  and  was  going  east.  The 
train  that  collided  with  the  wagon  came  from  the  same  direc- 
tion, and  was  eastward  bound.  The  wagon  was  loaded  with 
wood.  Ryan,  a  witness  for  appellee,  met  the  deceased  a  short 
distance  west  of  the  crossing;.  He  savs  he  was  then  walking: 
by  the  side  of  the  wagon,  on  the  side  to  the  north,  driving 
the  team.  The  witness  Copping,  whose  testimony,  however, 
is  very  much  discredited,  states  he  saw  him  going  towards 
the  crossing  riding  on  the  load,  with  his  feet  hanging  down 
on  the  north  side.  These  are  the  only  witnesses  that  pretend 
to  have  seen  the  deceased  immediately  before  the  collision. 
If  he  occupied  the  position  described  by  either  witness,  it  was 
certainly  very  unfavorable  for  discovering  the  approach  of  a 
train  from  the  west.  It  came  in  the  rear,  from  the  same 
direction  he  had  come.  If  he  was  in  the  position  described 
by  Ryan,  the  load  on  the  wagon  would  obstruct  the  view, 
but  if  upon  the  load,  as  Copping  located  him,  it  would  be  but 
little  better,  for  his  face  would  be  turned  in  the  opposite 
direction  from  the  approaching  train. 

The  witness  Ryan  says,  that  in  two  minutes  after  he  passed 
the  deceased  he  saw  the  smoke  and  steam  from  the  engine 
rising  over  Mecum's  orchard,  to  the  west.  There  is  no  reason 
why  the  deceased  could  not  have  seen  the  same  thing,  had  he 
been  on  the  lookout.  In  all  probability  he  was  still  walking 
by  the  wagon  on  the  north  side,  as  Ryan  saw  him.  If  so, 
the  view  was  almost  entirely  cut  off  by  the  load  on  the 
wagon. 

The  witness  Lee,  a  brother  of  the  deceased,  and  certainly 
a   very   candid  witness,   describes  the   views   that  could  be 
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obtained  of  the  train  by  a  person  coming  from  the  west,  on  the 
road  his  brother  had  traveled.  He  says  :  "One  rod  west  of 
the  track  could  see  forty  or  fifty  rods;  at  the  end  of  two  rods 
I  could  see  thirty  or  forty  rods  ;  after  one  had  got  to  the  end 
of  two  rods  obstructions  came,  and  continued  four  rods;  at 
the  end  of  four  or  six  rods  from  the  track  I  could  see  along 
the  railroad  to  Mecum's  crossing."  The  latter  crossing  is 
some  considerable  distance  west  of  Gale's  crossing,  where  this 
accident  occurred.  Other  witnesses  for  appellee  give,  sub- 
stantially, the  same  account  of  the  views  that  could  be  ob- 
tained. 

The  deceased  must  have  known  he  was  approaching  a  rail- 
road crossing.  The  law  made  it  his  duty,  whether  he  heard 
the  signals  or  not,  to  look  in  either  direction  for  coming 
trains.  Had  he  done  this,  there  was  nothing  to  prevent  him 
from  seeing  the  train  in  time  to  stop  his  team. 

Stress  is  laid  on  the  fact,  the  company  had  permitted  a 
granary  to  stand  near  the  track,  and  suffered  some  brush  to 
grow  up  on  the  right  of  way,  which,  in  a  measure,  obstructed 
the  view  to  the  west.  It  would  be  a  sufficient  answer  to  the 
suggestion  to  say,  it  is  not  averred  in  the  declaration  these 
obstructions  contributed  to  produce  the  injury  ;  but  if  it  had 
been,  it  could  not  change  the  decision.  Independently  of 
the  obstructions  to  the  view  caused  by  the  granary  and  the 
brush,  there  was  abundant  opportunity  afforded  any  one,  in- 
tent on  observing,  to  discover  the  approach  of  cars. 

It  is  as  much  the  duty  of  a  person  about  to  pass  a  railroad 
crossing  to  look  for  as  it  is  to  listen  for  signals  of  danger. 
Under  many  circumstances  the  former  is  the  only  sure  means 
of  personal  safety.  In  the  case  at  bar,  had  the  bell  been  rung 
continuously  for  the  usual  distance,  it  is  hardly  probable  the 
deceased  would  have  heard  it.  A  moderate  wind  prevailed 
from  the  east,  which  drove  the  sound  away  from  him.  The 
ground  was  frozen,  and  walking  by  the  side  of  the  loaded 
wagon  it  is  not  reasonable  to  suppose  he  could  have  heard  a 
bell,  had  one  been  rung.     He  ought  to  have  looked  for  the 
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cars,  and  by  looking  to  the  west  he  could  have  certainly  seen 
the  indications  that  Ryan  saw  of  the  train  at  Mecum's  orchard. 
The  conclusion  is  irresistible,  he  must  have  drove  upon  the 
track  without  thought  he  was  coming  upon  a  railroad  cross- 
ing or  of  the  danger  he  was  liable  to  encounter. 

It  can  not  be  insisted,  with  any  show  of  reason,  the  colli- 
sion was  wantonly  and  willfully  produced  by  the  employees 
of  the  company.  No  motive  can  be  assigned  for  such  conduct. 
It  is  only  charged,  the  death  of  appellee's  intestate  was  pro- 
duced by  the  negligent  conduct  of  the  servants  of  the  com- 
pany. 

The  cases  of  The  St.  L.,  A.  and  T.  H.  B.  B.  v.  Manly,  and 
C,  B.  and  Q.  B.  B.  v.  Van  Patten,  are  so  nearly  like  the 
case  at  bar  in  their  facts,  as  to  be  authorities  exactly  in  point. 
They  elucidate,  in  some  degree,  every  phase  of  the  case. 

If  it  shall  appear  on  another  trial,  if  one  shall  be  had,  the 
deceased  failed  to  observe  all  reasonable  precautions  before 
driving  upon  the  railroad  track,  such  as  a  prudent  man 
always  adopts  for  his  personal  safety,  that  negligence  on  his 
part  will  bar  a  recovery,  by  his  legal  representative,  for  the 
benefit  of  the  widow  and  next  of  kin. 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  City  of  Chicago 

v. 

Andrew  J.  Wright  et  al. 

Negligence — draw-bridge  over  Chicago  river.  In  an  action  on  the  case 
against  the  city  of  Chicago  to  recover  for  an  injury  received  in  conse- 
quence of  negligence,  it  appeared  that  the  plaintiffs'  horses  and  carriage, 
on  a  dark  and  rainy  night,  in  attempting  to  cross  a  draw-bridge  over  the 
Chicago  river,  were  precipitated  into  the  stream,  the  horses  drowned  and 
their  carriage  injured.    The  bridge  was  open  at  the  time,  and  there  were 
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no  barriers  or  guards  to  prevent  persons  from  walking  from  the  abut- 
ments and  falling  into  the  river,  and  the  place  was  not  properly  lighted 
so  that  the  driver  could  see  that  the  bridge  was  drawn.  The  street  was 
also  a  great  thoroughfare:  Held,  that  a  verdict  finding  the  city  guilty  of 
negligence  in  not  using  proper  precautions  to  protect  the  public  against 
casualty,  would  not  be  disturbed. 

Appeal  from  the  Circuit  Court* of  Cook  county  ;  the  Hon. 
Henry  Booth,  Judge,  presiding. 

This  was  an  action  on  the  case,  by  Andrew  J.  Wright,  and 
Samuel  F.  Wright,  partners,  etc.,  against  the  city  of  Chicago. 
The  facts  of  the  case  appear  in  the  opinion. 

Mr.  I.  N.  Stiles,  for  the  appellant. 

Mr.  J.  Y.  LeMoyne,  for  the  appellees. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  night  of  the  3d  of  October,  1869,  one  Thompson, 
together  with  a  pair  of  horses  attached  to  a  carriage,  was 
precipitated  from  the  abutment  into  the  Chicago  river  at  the 
Wells  street  bridge,  while  the  bridge  tender  was  in  the  act  of 
swinging  the  bridge  into  its  place,  it  having  a  short  time  pre- 
viously been  swung  open  to  allow  a  vessel  to  pass.  The 
horses  were  drowned  and  the  carriage  damaged.  They  were 
the  property  of  the  appellees,  and  Thompson  was  in  their 
employ  as  a  driver.  Appellees  brought  their  action  on  the 
case  against  the  City  of  Chicago,  and  recovered  a  judgment 
for  $900,  which  is  admitted  to  be  a  fair  estimate  of  the  dam- 
age sustained. 

The  city  prayed  an  appeal,  and  now  asks  a  reversal  of  the 
judgment,  on  the  ground  that  the  evidence  does  not  justify 
the  finding  of  the  jury  and  the  judgment  of  the  court  below. 

The  accident  occurred  on  a  dark  and  rainy  night.  It 
appeared,  from  the  evidence,  that  the  horses  were  seen  to  ap- 
proach the  bridge  walking;  that  they  walked  right  up  to  the 
chasm  and  into  the  river.     There  were  railings  or  barriers 
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at  each  side  of  the  approach  to  the  bridge,  but  none  at  the 
end  of  the  approach,  so  that  when  the  bridge  was  open,  there 
was  a  sheer  descent  in  the  middle  of  the  highway  of  twelve 
or  fifteen  feet  to  the  water.  The  city  had  no  one  at  this  place 
to  prevent  accident,  and  no  precaution  whatever  was  adopted 
to  guard  against  it,  except  the  lighting  of  two  ordinary  gas 
lamps,  standing  at  quite  a  distance  back  of  the  opening,  how 
far  back  the  witnesses  differ  in  their  statements.  The  bridge 
was  a  great  thoroughfare.  This  opening  made  in  the  thor- 
oughfare, when  the  bridge  was  swung  open,  must  have  been 
a  very  dangerous  spot  in  a  dark  night,  requiring  correspond- 
ing care  on  the  part  of  the  city  to  guard  against  the  danger. 
There  was  evidence  tending  to  show  that  the  place  was  insuf- 
ficiently lighted. 

The  jury  have  found  that  the  city  was  guilty  of'negligence 
in  not  using  proper  precautions  to  protect  the  public  against 
casualties  like  the  one  in  question,  and  we  see  nothing  in  the 
evidence  to  justify  us  in  disturbing  their  verdict. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed. 


Samuel  Voeis 
v. 
Sophia  Sloan  et  al. 

1.  Trust — when  the  court  may  change.  The  power  of  a  court  of  chan- 
cery to  break  in  upon  the  terms  of  a  trust,  or  change  the  terms  and  con- 
ditions imposed  by  the  person  creating  it,  exists  only  in  extreme  cases, 
as,  when  not  to  exercise  the  power  the  property  held  in  trust  may  be  lost 
or  wholly  fail  to  answer  the  purposes  of  the  trust. 

2.  Deed — when  remainder  vests.  "When  property  is  conveyed  to  a  trus- 
tee in  trust  for  the  benefit  of  A,  and  the  heirs  of  her  body,  forever,  and 
upon  the  death  of  the  trustee  the  legal  title  to  vest  in  A  during  her  natu- 
ral life,  with  a  remainder  to  the  heirs  of  her  body,  and  the  deed  provides 
that   if  A  should  die  without  issue,   the  legal  title  shall  revert  to  the 
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grantor,  it  was  held,  that  the  words  "without  issue"  would  not  be 
referred  to  the  period  of  the  death  of  A,  but  that  the  equitable  remainder 
vested  upon  the  birth  of  any  heir  to  A,  subject  to  be  diminished  as  others 
should  be  born. 

3.  Descent — as  to  equitable  estate  held  in  trust.  When  real  estate  is 
conveyed  to  a  trustee,  to  be  held  by  him  in  trust,  solely  for  the  benefit 
of  A,  during  her  natural  life,  and  the  remainder  to  her  heirs  forever,  and 
there  are  born  to  her  four  children,  two  of  whom  die  in  infancy,  without 
issue,  the  equitable  interest  of  the  two  so  dying  will  descend  according 
to  our  statute  of  descents,  the  mother  taking,  as  the  sole  surviving  parent, 
two  shares  of  the  portion  each  held  in  the  remainder. 

4.  Decree — when  the  whole  fee  in  land  is  ordered  to  be  sold,  the  value 
of  a  life  estate  therein  should  be  fixed.  When  land,  conveyed  to  a1  trustee 
in  trust,  for  the  use  and  benefit  of  a  mother  during  her  life,  and  after  her 
death  for  the  benefit  of  her  children,  is  decreed  to  be  sold,  as  unproduc- 
tive, for  the  support  of  the  mother  and  her  children,  the  decree  should  fix 
the  value  of  the  life  estate  of  the  mother,  instead  of  requiring  the  trustee 
to  ascertain  and  pay  her  its  value,  and  in  fixing  such  value,  the  statute, 
adopting  a  rule  to  ascertain  the  present  value  of  estates  of  dower,  may 
be  taken  as  furnishing  a  proper  and  equitable  rule. 

Writ  of.  Error  to  the  Circuit  Court  of  Peoria  county; 
the  Hon.  J.  W.  Cochran,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  Sophia  Sloan  and  Chris- 
tiana Sloan,  against  Samuel  Voris.  The  object  of  the  bill 
and  the  facts  of  the  case  appear  in  the  opinion  of  the  court. 

Mr.  H.  B.  Hopkins,  for  the  plaintiff  in  error. 

Mr.  Julius  S.  Starr,  for  the  defendants  in  error. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

On  the  26th  day  of  April,  1850,  George  Morton  conveyed 
to  Francis  and  Samuel  Voris,  as  trustees,  for  his  daughter, 
Christiana  Morton,  in  consideration  of  natural  love  and 
affection  for  his  daughter  Christiana,  and  one  dollar,  the 
whole  of  block  103,  in  Morton,  Voris  and  Laville's  addi- 
tion to  the  city  of  Peoria,  "to  have  and  to  hold  the  said 
premises,  with  the  appurtenances,  unto  the  said  parties  of  the 
second  part,  or  the  survivors  of  them,  in  trust,  for  the  benefit, 
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use  and  behoof  solely  of  the  said  Christiana  Morton  and  the 
heirs  of  her  body,  forever;  and  upon  the  decease  of  the  said 
parties  of  the  second  part,  then  the  legal  title  to  the  said 
premises  is  to  be  and  remain  in  the  said  Christiana  Morton 
during  her  natural  life,  with  a  remainder  to  the  heirs  of  her 
body;  and  in  case  she  should  die  without  issue,  then,  in  that 
case,  the  legal  title  to  revert  to  the  said  party  of  the  first  part 
or  his  heirs." 

At  the  time  this  conveyance  was  made,  Christiana  was 
unmarried.  The  trust  was  accepted,  and  Francis  Voris  died 
on  the  first  of  May,  1852,  but  Samuel  still  survives.  Chris- 
tiana, in  1852,  married  Joseph  Sloan,  and  of  the  marriage 
Elizabeth  and  Sophia  were  born,  and  are  the  only  children 
of  the  marriage  now  living,  two  others  having  died  after  her 
husband.  Sophia  is  eighteen  and  Elizabeth  fourteen  years 
of  age.  It  appears  from  the  bill  that  Sloan  and  his  family 
resided  in  New  Orleans  ;  that  he  lost  his  large  wealth  during 
the  rebellion,  and  he  and  his  family  were  thereby  reduced  to 
poverty  ;  that  in  the  year  1861  he  died,  leaving  his  wife  and 
children  with  no  means  of  support;  that  Christiana  has  ex- 
hausted all  of  her  means  in  supporting  her  children  ;  that 
they  have  no  other  property  ;  that  this  property  is  vacant  and 
unoccupied,  and  is  unproductive;  that  the  same  can  not  be 
rented,  because  of  the  uncertain  tenure  and  term  for  which  it 
could  be  held,  so  as  thereby  to  render  it  productive;  that  the 
yearly  taxes  on  the  property  are  about  $200,  and  that  she  and 
her  children  are  unable  to  pay  the  same  ;  that  the  trustees 
have  advanced  $979.74  to  pay  the  taxes,  and  the  trustee  is 
unable  to  advance  more,  and  the  property  will  be  sold  for 
taxes  ;  that  the  premises  are  worth  about  $5,000  or  $6,000 ; 
that  Christiana  is  the  regularly  appointed  guardian  for  the 
children,  and  is  acting  as  such. 

The  bill  was  filed  by  Mrs.  Sloan  in  her  own  right,  and  as 
guardian  of  her  daughters.  Pending  the  suit  Sophia  came 
of  age,  and,  on  her  application,  she  became  a  complainant  in 
her   own   right.     The  bill  charged   the  foregoing   facts,  and 
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made  Samuel  Voris  a  defendant.     He  answered  the  bill,  and 
admitted  the  facts  to  be  true. 

On  a  hearing,  the  circuit  court  found  that  the  title  to  the 
premises  was  a  life  estate  in  Christiana  Sloan,  with  a  remain- 
der in  fee  in  Sophia  and  Elizabeth  Sloan  ;  that  the  premises 
would  sell  for  a  better  price  if  the  title  of  all  of  the  owners 
should  be  sold  together,  and  that  Christiana  consented  that 
the  sale  be  so  made.  The  court,  according  to  the  prayer  of 
the  bill,  decreed  the  sale  at  auction,  and  ordered  the  trustee 
to  sell  the  premises  entire  or  in  subdivisions,  so  as  to  obtain 
the  best  price,  after  giving  twenty  days'  notice,  one-third  of 
the  purchase  money  to  be  in  cash,  the  balance  in  equal 
instalments  at  one  and  two  years  ;  that  of  the  proceeds  of 
the  sale,  Christiana  receive  the  value  of  her  life  estate  in  the 
premises,  and  the  residue  be  paid  to  her  as  guardian  of  her 
children  ;  but  the  value  of  the  life  estate  is  not  fixed  by  the 
court.  It  further  directs  that  the  trustee  retain  $979.74,  for 
taxes  advanced  by  him  and  never  refunded. 

We  have  received  no  aid  from  the  brief  of  counsel  for 
plaintiff  in  error,  as  he  only  assigns  the  error  that  the  court 
should  not  have  granted  the  relief  sought,  and  refers  us  to  no 
authority,  nor  does  he  urge  any  reason  why  the  decree  should 
be  reversed.  We  shall,  therefore,  discuss  such  questions  as 
are  suggested  by  counsel  for  defendant  in  error,  or  as  have 
occurred  to  us.  The  first  question,  and  that  which  lies  at  the 
threshold,  is,  whether  the  court  has  power  to  break  in  upon 
the  terms  of  a  trust,  and  to  pervert  or  change  the  terms  and 
conditions  imposed  by  the  creator  of  the  trust.  In  the  case 
of  Curtis  v.  Brown,  28  111.  201,  after  a  review  of  the  authori- 
ties, it  was  determined,  that  the  power  might  be  exercised  in 
extreme  cases.  A  case  was  there  instanced  where  the  prop- 
erty might  be  unproductive,  and  where  the  cestui  que  trust 
was  absolutely  perishing  from  want,  or  was  forced  to  the 
poor  house,  or  where  the  trustee  could  not  possibly  raise  the 
means  to  pay  the  taxes  on  the  property,  and  thus  save  it  from 
a  public  sale,  when  the  court  of  chancery  would  interpose  its 
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powers.  Thus,  it  is  seen,  that  it  is  only  in  cases  of  the  most 
urgent  necessity  that  the  terms  of  the  trust  will  be  changed, 
and  the  fund  applied  to  other  or  different  uses  from  those 
fixed  in  the  trust  deed. 

From  the  evidence,  it  appears  that  the  mother  and  daugh- 
ters have  no  means  with  which  to  support  themselves,  or  to 
pay  the  taxes  that  are  accruing  and  annually  increasing  on 
the  property.  This  is  the  testimony  of  Mrs.  Sloan,  and  there 
is  nothing  to  contradict  it  in  the  record.  Some  of  the  wit- 
nesses, and  one  of  them  the  trustee,  swear  that  all  reasonable 
efforts  have  been  made  to  lease  the  property,  but  without  suc- 
cess, not  even  being  able  to  do  so  for  enough  to  pay  the  taxes. 
And  they  fix  its  value  at  $5,000  or  $6,000.  We  think  this 
is  a  case  justifying  the  interposition  of  the  court,  as  other- 
wise the  property  would  probably  be  lost  before  the  minors 
would  come  of  age,  even  if  they  could  then  sell  and  pass  the 
title. 

The  language  employed  in  declaring  the  trust  is  not  free 
from  doubt.  The  expression,  "and  in  case  she  should  die 
without  issue,  then,  in  that  case,  the  legal  title  to  revert  to 
the  said  party  of  the  first  part,  or  his  heirs,"  is  uncertain. 
The  ambiguity  arises  and  the  difficulty  presented  is,  whether 
the  grantor  intended  that  the  remainder  should  vest  on  the 
birth  of  children  of  her  body,  or  whether  it  was  suspended 
until  the  death  of  Mrs.  Sloan. 

Had  the  deed  contained  no  limitation  over  to  the  grantor 
or  his  heirs,  then  it  is  manifest  that,  by  the  statute  de  donis, 
the  heirs  of  her  body  would  have  taken  an  estate  tail,  but  as 
entails  have  been  abolished  by  our  conveyance  act,  they 
would  at  birth  have  taken  a  fee.  Butler  v.  Heustis,  post,  p. 
594.  But  does  the  limitation  over,  and  the  language  "should 
she  die  without  issue,"  produce  a  different  result?  This  de- 
pends upon  whether  the  language  shall  be  construed  to  mean, 
without  having  had  issue.  If  that  is  the  true  construction, 
then,  upon  the  birth  of  a  child,  or  children  of  her  body,  the 
contingency  was  fulfilled,  and  the  fee  vested  in  them  and  the 
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limitation  over  was  defeated.  If,  on  the  other  hand,  this 
language  means  that  if  she  died  leaving  no  issue  surviving 
her,  the  contingency  remains  open,  and  the  title  has  not 
vested  in  the  children,  and  can  not  until  the  death  of  their 
mother,  and  they,  or   one   of  them,  shall  then   survive   her. 

In  the  case  of  Barlow  v.  Salter,  17  Ves.  479,  Sir  William 
Grant,  Master  of  the  Rolls,  in  construing  a  devise  with  a 
limitation  over,  in  these  words,  "in  case  she  dies  without 
issue/7  said  that  it  was  necessarv  to  decide  the  meaning  of 
these  words,  whether  they  are  to  be  construed  without  issue 
generally,  or  at  the  time  of  the  daughter's  death.  He  said 
that  "it  appears  in  some  of  the  earlier  cases  that  the  judges 
inclined  to  hold  these  words  to  mean  without  issue  at  the 
death  of  the  person  named ;  but  ever  since  the  case  of 
Beauoherkep  v.  Doxmer,  2  Atk.  308,  I  think  a  different  rule 
has  prevailed  ;  and  it  is  now  settled,  that,  unless  there  are 
expressions  or  circumstances  from  which  it  can  be  collected 
that  these  words  are  used  in  a  more  restricted  sense,  they  are 
to  have  their  legal  signification,  namely,  death  without  issue, 
generally."  The  language  in  that  devise,  and  in  this  deed, 
are  essentially  the  same,  and  no  distinction  can  be  justly 
taken  between  them.  The  same  rule  of  construction  must 
govern  in  both  cases. 

If  we  examine  all  of  the  language  emploved,  we  find 
nothing  in  this  case  to  restrict  the  legal  signification  as  de- 
termined in  those  English  decisions.  The  property  is  de- 
clared to  be  "in  trust  for  the  benefit,  use  and  behoof  solelv 
of  the  said  Christiana  Morton  and  the  heirs  of  her  body,  for- 
ever." And  in  case  the  trustees  should  die,  it  is  further  de- 
clared that  she  shall  hold  the  premises  during  her  natural  life, 
with  a  remainder  to  the  heirs  of  her  body.  We  can  per- 
ceive nothing  in  this  language  implying  any  intention  to  re- 
strict the  vesting  of  the  title  to  the  heirs  she  might  leave  at 
her  death,  but  to  vest  the  title  in  the  heirs  of  her  bodv  gen- 
erally.    It,  then,  follows  that,  under  this  declaration  of  the 

trust,  Mrs.  Sloan   took,  and    there  vested  in    her,  an  uncon- 
38— 68th  III. 
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ditional  life  estate,  and  the  remainder  vested  in  the  heirs  of 
her  body  at  their  birth,  each  taking  a  share,  subject  to  be 
diminished  as  others  should  be  born. 

It,  then,  further  follows,  that,  as  each  child  at  birth  took  an 
equitable  fee  in  the  premises,  on  the  death  of  the  two 
whom  Sophia  and  Elizabeth  survive,  their  heirs  inherited 
their  shares  in  the  proportions  and  in  the  manner  prescribed 
by  our  statute  of  descents.  Under  that  statute,  the  mother 
inherited  from  each,  at  its  death,  two  shares  in  the  por- 
tion it  held  in  fee.  This  being  the  case,  the  decree  of  the 
court  below  is,  in  this  respect,  erroneous,  inasmuch  as  it  only 
allows  the  mother  payment  out  of  the  sale  for  the  present 
value  of  her  life  estate.  And  it  was  proper  that  the  court 
should  find  its  value,  and  not  embarrass  the  trustee  by  re- 
quiring him  to  ascertain  and  pay  her  its  value.  And,  in  fix- 
ing its  value,  as  fair  and  equitable  a  rule  as  can  be  adopted 
is  that  provided  by  our  statute  to  ascertain  the  present  value 
of  estates  of  dower  in  lands. 

The  decree  of  the  court  below  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Decree  reversed. 


William  M.  Butler 

v. 

Altieri  A.  Huestis  et  al. 

1.  Power — person  having  power  to  appoint  a  fee  may  appoint  a  less 
estate.  Where  a  party  has  the  power  to  appoint  a  fee,  if  there  are  no 
words  of  positive  restriction  he  may  appoint  a  less  estate.  But  where 
an  appointment  is  to  be  made  of  a  particular  estate,  or  in  a  certain  man- 
ner, and  in  no  other  way,  the  negative  words  must  control,  and  the  donee 
of  the  power  is  not  permitted  to  appoint  a  different  estate,  or  in  any  other 
manner. 

2.  Where  real  estate  was  conveyed  to  a  trustee  for  the  benefit  of  A, 
and  the  trustee  was  required,  upon  the  death  of  A,  to  convey  the  same,  or 
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so  much  thereof  as  might  remain  undisposed  of,  to  such  person  or  per- 
sons as  A,  by  her  last  will  and  testament,  or  by  an  instrument  in  the 
nature  of  a  last  will,  should  direct  and  appoint,  in  fee  simple,  and  she,  by 
her  last  will,  gave  and  bequeathed  the  property  to  B  during  her  natural 
life,  with  the  reversion  and  fee  thereof  to  the  heirs  of  her  body,  it  was 
held  that  if  the  appointment  was  void,  so  far  as  the  reversion  was  con- 
cerned, for  the  want  of  a  person  in  being  to  take  the  same,  there  was  no 
reason  why  the  life  estate  in  B  could  not  take  effect,  and  operate  as  a  valid 
appointment,  there  being  no  words  in  the  trust  deed  restricting  the  exer- 
cise of  the  power,  except  that  it  should  be  by  will  or  an  instrument  in 
the  nature  of  a  will. 

3.  Shellt's  case — rule  in.  If  in  any  instrument  a  freehold  be  limited 
to  the  ancestor  for  life,  and  the  inheritance  to  his  heirs,  either  mediately 
or  immediately,  the  first  taker  takes  the  whole  estate;  if  it  be  limited  to 
the  heirs  of  his  body,  he  takes  a  fee  tail ;  if  to  his  heirs  generally,  a  fee 
simple.  The  words  "heirs,"  or  "heirs  of  the  body,"  in  such  case,  are 
words  of  limitation,  and  not  of  purchase. 

4.  Same — rule  in  respect  to  estates  tail  repealed  by  our  statute.  An 
estate  tail  is  where  lands  and  tenements  are  given  to  one  and  the  heirs  of 
his  body  begotten,  and  may  be  either  general  or  special.  As  our  statute 
has  saved  the  entail  to  the  first  degree  only,  saving  a  life  estate  to  the  first 
taker,  and  provides  that  the  second  taker  shall  take  the  remainder  in  fee 
simple  absolute,  the  rule  in  Shelly's  case,  so  far  as  estates  tail  are  con- 
cerned, is  repealed  in  this  State. 

5.  Thus,  when  property  in  this  State  is  devised  to  A  for  life,  with  the 
remainder  to  the  heirs  of  his  body,  the  words  "heirs  of  his  body"  will 
be  regarded  as  words  of  purchase,  and  not  of  limitation,  and  the  first 
taker  will  take  only  a  life  estate,  and  the  heirs  of  his  body  will  take  the 
remainder  in  fee  simple. 

6.  Same  —  greater  latitude  given  in  construing  wills  than  in  deeds. 
Greater  latitude  is  given  in  the  construction  of  wills  than  in  deeds,  and 
courts  will  look  to  the  whole  will,  and  if  there  are  found  explanatory 
words  showing  the  intent  of  the  testator  that  the  words  "heirs  "  or  "  heirs 
of  the  body,"  are  employed  to  show  that  such  persons  shall  take  under 
the  devise  as  a  description  of  persons,  they  will  be  treated  as  words  of 
purchase,  and  not  of  limitation. 

7.  Same — will  construed  in  reference  to.  Where  land  was  devised  to  B 
during  her  life,  with  remainder  to  the  heirs  of  her  body  "at  and  after  her 
decease,"  the  fact  that  the  enjoyment  of  the  estate  by  the  heirs  of  her  body 
is  postponed  until  after  the  death  of  A,  and  then  becomes  absolute,  shows 
that  the  testatrix  did  not  use  the  words  "  heirs  of  her  body  "  in  the  com- 
mon law  sense  of  words  of  limitation,  to  indicate  a  class  of  persons  to 
take  from  generation  to  generation,  but  rather  as  words  of  purchase. 
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Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
Erastus  S.  Williams,  Judge,  presiding. 

This  was  a  bill  in  equity,  filed  by  William  M.  Butler, 
against  Altieri  A.  Huestis,  Seneca  C.  Bliss,  Laban  S.  Major, 
Willa  Mena  and  Celia  T.  Butler. 

It  appears  that  the  complainant,  in  1861,  conveyed  the 
property  in  dispute  to  Seneca  C.  Bliss,  in  trust  for  the  use 
and  benefit  of  Celia  T.  Butler,  his  wife,  during  her  natural 
life.  The  wife,  Celia  T.,  died,  after  having  made  her  last 
will,  disposing  of  the  property  as  stated  in  the  opinion  of  the 
court.  Butler,  supposing  the  terms  of  the  trust  to  have  been 
violated  by  the  devise,  filed  this  bill  to  have  the  same  executed 
according  to  his  views  of  the  same,  and  to  have  the  propertv 
conveyed  to  his  children  by  the  said  Celia  T.  Butler.  The 
opinion  presents  the  other  material  facts. 

Messrs.  Ayer  &  Kales,  for  the  appellant. 

Messrs.  Hitchcock  &  Dupee,  and  Messrs.  Paddock  & 
Ide,  for  the  appellees. 

Mr.  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  bill  is  for  relief,  and  is  framed  on  the  supposition  there 
has  been  no  nomination,  by  the  donee,  of  any  one  in  being  to 
take  the  fee  of  the  property,  as  provided  in  the  deed  of  settle- 
ment. 

The  deed  was  made  in  1861.  The  property  was  conveyed 
to  a  trustee,  and  the  habendum  clause  provides  he  shall  hold  it 
"upon  the  special  trusts,  and  for  the  uses  and  purposes,  and 
subject  to  the  powers  and  obligations,"  therein  expressed, 
"and  none  others."  The  conveyance  was  made  for  the  benefit 
of  Celia  T.  Butler,  wife  of  complainant,  and  the  special  trusts 
are  declared  in  the  third  division,  as  follows:  Upon  the 
death  of  Celia  T.  Butler,  the  trustee  shall  convey  the  real 
estate,  or  so  much  thereof  as  shall  remain  undisposed  of,  to 
such  person  or  persons  as  she,  by  her  last  will  and  testament, 
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or  by  an  instrument  in  the  nature  of  a  last  will  and  testament, 
subscribed  by  her  in  the  presence  of  two  or  more  credible 
Avitnesses,  shall  have  directed  and  appointed.  It  is  expressly 
declared  that,  upon  the  decease  of  Mrs.  Butler,  the  real  estate 
shall  belong,  in  fee  simple  absolute,  to  such  person  or  per- 
sons as  she  shall  have  appointed  by  her  will;  but  in  default 
of  such  appointment,  it  shall  be  conveyed  to  her  children, 
upon  the  youngest  arriving  at  the  age  of  twenty-one  years, 
and  in  the  event  of  her  death  without  having  made  anv  last 
will  and  testament,  and  the  death  of  all  her  children,  then  to 
reconvey  so  much  of  the  premises  as  should  remain  undis- 
posed of. 

In  1865,  Mrs.  Butler  died,  after  having  published  her  last 
will  and  testament  in  due  form.  By  the  fourth  paragraph, 
the  testatrix  gives  and  bequeaths  to  Altieri  A.  Huestis  the 
property  involved  in  this  litigation,  with  the  use,  possession, 
rents  and  profits  during  her  natural  life,  "  the  reversion  and 
fee  thereof  to  the  heirs  of  her  body  at  and  after  her  decease. " 

Whatever  may  have  been  the  intention  of  the  setlor  of  the 
property,  it  is  quite  clear  the  donee  of  the  power  was  fully 
authorized  by  will,  or  an  instrument  in  the  nature  of  a  will,  to 
indicate  the  person  or  persons  to  whom  the  trustee  should 
convey  the  estate  upon  her  death.  The  vital  and  controlling 
question  is,  has  she  done  this?  The  power  is  general,  and  the 
declaration  is,  the  estate,  upon  the  death  of  the  donee,  shall 
thence  belong  to  such  persons  as  she  shall  direct  and  appoint, 
in  fee  simple  absolute.  No  broader  power  could  have  been 
given,  nor  is  there  any  obscurity  in  the  terms  used,  but  the 
objection  taken  is,  there  was  no  person  in  being  appointed  by 
the  will  to  take  the  fee  of  the  property  at  the  decease  of  the 
testatrix,  and  hence  it  is  insisted  there  was  no  execution  of 
the  power. 

The  law  seems  to  be  well  settled  by  authority,  where  a 
party  has  the  power  to  appoint  a  fee,  if  there  are  no  words 
of  positive  restriction  a  less  estate  may  be  appointed.  The 
appointment  of  a    less  estate  than    the    donee    might   have 
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created  under  the  power,  is  not  thereby  rendered  void.  But 
where  an  appointment  is  to  be  made  of  a  particular  estate,  or 
in  a  certain  manner,  and  in  no  other  way,  the  negative  words 
must  control,  and  the  donee  is  not  permitted  to  appoint  a 
different  estate,  or  in  any  other  manner.  Swift  v.  Castle.  23 
111.  209;  Sugden  on  Powers,  p.  535,  sec.  40;  2  Wash.  Real 
Prop.  p.  328,  sec.  5. 

The  deed  of  settlement  required  the  appointment  to  be 
made  by  will,  or  an  instrument  in  the  nature  of  a  will.  There 
is,  however,  no  restriction  against  appointing  an  estate  to  one 
party  less  than  a  fee,  and  appointing  the  fee  to  another  on 
the  determination  of  the  former.  This  the  testatrix  has 
attempted  to  do.  She  has  appointed  a  freehold  estate  for  life 
in  Mrs.  Huestis,  and  an  effort  was  made  to  appoint  the  fee 
to  the  heirs  of  her  body.  But  if  the  appointment  was  void 
because  the  fee  was  not  appointed  to  a  person  in  being,  so  far 
as  that  estate  is  concerned  no  reason  is  perceived  why  the 
lesser  estate  may  not  be  maintained. 

The  difficulty  in  the  case  arises  out  of  the  use  of  the  words 
in  the  will  the  "heirs  of  her  body."  The  argument  is,  the 
words  "heirs  of  her  body"  are  words  of  limitation,  and  not 
of  purchase,  as  child,  children,  or  issue.  In  accordance  with 
the  maxim,  nemo  est  hceres  viventis,  the  living  children  are 
only  heirs  expectant,  and  hence  no  one  can  take  an  estate 
under  that  designation  while  the  ancestor  is  living.  It  is 
insisted  these  are  words  of  limitation,  within  the  rule  in 
Shelly's  case.  If  they  could  be  treated  as  meaning  children 
of  Mrs.  Huestis,  then  they  would  be  words  of  purchase,  and 
all  difficulty  in  the  case  would  be  avoided.  Mrs.  Huestis, 
under  our  statute,  would  take  a  life  estate  in  the  property, 
and  the  remainder  would  pass  in  fee  simple  absolute  to  her 
children,  although  it  might  open  to  let  in  after-born  children, 
and  be  divested  as  to  such  as  should  die  before  the  determin- 
ation of  the  life  estate. 

Prior  to  the  statute  de  donis,  the  estate  given  to  Mrs. 
Huestis,  by  the  terms  employed  in  the  will,  was  a  conditional 
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fee,  and  on  the  birth  of  issue  the  right  of  alienation  would 
attach.  Since  the  enactment  of  that  statute,  it  is  an  estate- 
tail,  and  in  case  of  the  failure  of  "  heirs  of  the  body,"  it  will 
revert  to  the  donor,  his  heirs  or  appointees. 

It  was  declared  in  Baiter  v.  Scott,  62  111.  86,  the  rule  in 
Shellv's  case  did  not  apply  to  an  estate-tail,  for  the  reason 
our  statute  has  provided  to  the  contrary,  that  is,  the  first 
taker  shall  have  a  life  estate,  and  a  fee  simple  absolute  shall 
vest  in  the  second  taker.     Laws  1872,  sec.  6,  p.  283. 

Mr.  Preston,  in  his  essay  on  the  rule  in  Shellv's  case, 
among  several  definitions,  gives  one,  which,  in  Baker  v.  Scott, 
was  thought  to  be  the  most  accurate  expression  of  the  rule, 
as  follows:  "In  any  instrument,  if  a  freehold  be  limited  to 
the  ancestor  for  life,  and  the  inheritance  to  his  heirs,  either 
mediately  or  immediately,  the  first  taker  takes  the  whole 
estate;  if  it  be  limited  to  the  heirs  of  his  body,  he  takes  a 
fee-tail;  if  to  his  heirs,  a  fee  simple." 

The  definition  of  the  rule  given  bv  Mr.  Jarman,  in  his  work 
on  Wills,  is,  in  substance,  the  same,  and  almost  in  the  same 
language.     Jarman  on  Wills,  242. 

In  Baker  v.  Scott,  the  estate  was  not  entailed  by  the  words 
used  in  the  devise.  The  fee  was  limited  expressly  to  the  heirs 
of  the  devisee.  Neither  the  words  "  her  body,"  nor  any  other 
words  indicating  procreation,  which  are  indispensable  to  create 
an  estate-tail,  were  used  by  the  testator.  An  estate-tail  is 
where  lands  and  tenements  are  given  to  one  and  the  heirs 
of  his  body  begotten,  and  may  be  either  general  or  special. 
Blackstone  says :  "  If,  therefore,  either  the  words  of  inherit- 
ance or  words  of  procreation  be  omitted,  albeit  the  others  are 
inserted  in  the  grant,  this  will  not  make  an  estate-tail."  2 
Black.  Com.  115. 

It  is  apparent,  therefore,  the  estate  devised  was  not  an 
estate-tail.  It  was  simply  a  limitation  of  the  fee  to  her  heirs, 
and  hence  the  rule  in  Shellv's  case  could  be  applied.  But 
not  so  in  the  case  at  bar,  for  here  the  estate  is  devised  in  tail. 
The   statute -in  this   State   has  saved   the   entail   to   the  first 
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degree.  It  is  palpable,  therefore,  so  far  as  estates-tail  are 
concerned,  the  rule  in  Shelly's  case  has  been  repealed  by  the 
6th  section  of  the  Conveyance  act.  It  is  immaterial  whether, 
under  our  law,  there  is  such  an  estate,  strictly  speaking, 
as  an  estate-tail,  answering  to  the  common  law  definition, 
but  the  statute  provides  a  life  estate  to  the  first  taker,  with 
the  remainder  to  the  second  taker  in  fee  simple  absolute, 
which  is  an  estate-tail,  although  limited  to  the  first  degree. 
Therefore,  it  is  absurd  to  say,  under  the  rule  in  Shelly's  case, 
notwithstanding  our  statute  to  the  contrary,  the  first  taker 
will  take  the  whole  estate  in  opposition  to  the  expressed 
intention  of  the  donor. 

The  rule  can  only  operate  in  one  case,  that  is,  as  in  Baker 
v.  Scott,  where  the  devise  gave  the  ancestor  a  freehold  for 
life,  and  limited  the  inheritance  in  fee  to  the  heirs  without 
naming  any  particular  class.  Thus,  as  Mr.  Jarman  expresses 
it,  if  the  limitation  be  to  the  heirs  of  the  body,  he  takes  a  fee- 
tail  ;  if  to  his  heirs  generally,  he  takes  a  fee  simple.  Jarman 
on  Wills,  242.  Had  the  limitation  been  to  the  "  heirs  of  the 
body"  of  the  devisee,  an  estate-tail  would  have  been  created, 
and  our  statute  would  have  arrested  the  operation  of  the  rule. 
The  property  would  have  passed  to  the  second  takers,  and,  by 
virtue  of  the  statute,  their  estate  would  have  been  that  of  a 
"fee  simple  absolute." 

Hence,  the  rule  having  no  application  to  the  case  at  bar, 
we  are  under  no  imperative  necessity  to  regard  the  words 
used  in  the  will,  "heirs  of  her  body,"  as  words  of  limitation, 
rather  than  words  of  purchase.  It  is,  at  most,  a  technical 
rule  of  property,  and  has  always,  ever  since  the  decision  in 
Perrin  v.  Blake,  4c  Burr.  2579,  given  away  to  the  clear  inten- 
tion of  the  donor,  when  that  could  be  ascertained  from  the 
instrument  in  which  the  words  were  used.  Otherwise,  instead 
of  being  a  rule  by  which  justice  could  be  administered,  it 
would  be  a  source  of  incalculable  mischief  in  its  practical 
application. 
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In  Perrin  v.  Blake,  Mr.  Justice  Blackstone,  who  seems 
to  have  delivered  the  most  elaborate  opinion  of  the  several 
judges,  agreed  with  the  majority  of  the  court  of  King's  Bench, 
that  "  if  the  intent  of  the  testator  manifestly  and  clearly 
appeared  (by  plain  expression  or  necessary  implication  from 
the  other  parts  of  the  will,)  that  then  the  heirs  of  the  body 
of  A  should  take  by  purchase,  and  not  by  descent." 

When  it  is  remembered  Mrs.  Butler  was  not  devising,  in  a 
literal  sense,  her  separate  property,  but  merely  executing  the 
power  with  which  she  was  clothed,  to  appoint  a  person  or 
persons  who  should  take  the  estate  under  the  deed  of  settle- 
ment, it  seems  to  us  most  absurd  and  irrational  that  she 
intended  or  ever  conceived  the  idea  of  appointing  the  heirs 
of  the  body  of  Mrs.  Huestis,  as  a  class,  to  take  in  succession 
from  generation  to  generation.  It  is  inconceivable  she  meant 
anything  else  than  to  appoint  the  fee  of  the  estate  to  her 
children.  The  words  of  the  will,  read  in  connection  with  the 
power,  make  no  other  impression  on  the  mind,  and  we  will 
adopt  no  subtle  finesse  of  construction  to  defeat  her  expres- 
sion of  an  intention  to  bestow  her  bounty  upon  them. 

Mr.  Kent,  in  his  Commentaries,  states  numerous  cases  in 
which  in  a  devise  the  words  "heirs,"  or  "heirs  of  the  bodv," 
have  been  taken  to  be  words  of  purchase,  and  not  of  limita- 
tion, in  opposition  to  the  rule  in  Shelly 's  case,  and  gives  tin's 
apposite  illustration:  where  the  testator  annexes  words  of 
explanation  to  the  word  heirs,  as  to  the  heirs  of  A  now  living, 
showing  thereby  that  he  meant  by  the  word  u  heirs"  a  mere 
descriptio  personarum,  or  a  specific  designation  of  individuals. 
4  Kent,  221. 

The  words  "heirs  of  her  body,"  as  employed  in  the  will 
of  Mrs.  Butler,  may,  with  great  justness,  be  regarded  as  words 
of  description  as  simply  designating  the  children  of  Mrs. 
Huestis  as  the  persons  who  should  take  the  fee  of  the  estate, 
and  notwithstanding  the  fee  may  vest  immediately,  the  enjoy- 
ment is  postponed  until  "  at  and  after  her  decease." 
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More  latitude  has  been  given  to  the  construction  of  wills 
than  deeds,  and  there  is  the  highest  authority  for  saying,  to 
effectuate  the  clear  intention  of  the  testator,  we  may  construe 
the  words  "  heirs,"  "  issue/'  "children/'  interchangeably.  Bra- 
den  v.  Cannon,  1  Grant's  Cases.  60 ;  Bowers  v.  Porter,  4  Pick. 
198;  Ebbyv.  Ebby,  5  Penn.  St.  461. 

In  Strong  v.  Goff,  11  East,  668,  the  testator  devised  one 
estate  to  his  wife,  and  after  her  decease,  to  his  daughter  Mary, 
and  the  heirs  of  her  body  begotten,  or  to  be  begotten,  as 
tenants  in  common,  and  not  as  joint  tenants.  Lord  Ellen- 
Borough,  in  delivering  his  opinion,  remarked:  "We  have 
looked  through  the  cases  which  have  been  cited,  and  do  not 
feel  that  we  shall  break  in  on  any  of  them  by  holding  that 
the  children  of  Mary  Goff  took  estates  in  common  by  pur- 
chase;  this  is  distinctly  and  unequivocally  expressed  by  the 
testator  to  be  his  intention.  No  contrary  intention  is  ex- 
pressed in  any  part  of  the  will ;  nor  is  there  any  provision 
contained  in  the  will  inconsistent  with  this  intention,  nor 
from  which  a  contrary  intention  can  be  fairly  implied." 

In  Tanner  v.  Livingston,  12  Wend.  83,  where  a  testator 
devised  a  tract  of  land  to  his  son  and  his  son's  wife  for  and 
during  their  natural  lives,  and  by  a  subsequent  clause  devised 
the  same  lands  from  and  immediately  after  the  decease  of 
the  son  aad  wife,  unto  their  heirs  male,  it  was  declared  the 
son  and  his  wife  took  estates  for  life,  and  their  heirs  living 
at  the  death  of  the  testator  took  a  vested  fee  in  the  remainder, 
which  opened  to  let  in  after-born  children.  Mr.  Justice 
KELSON.,  in  delivering  the  opinion  of  the  court,  said:  "Even 
in  England,  where  the  rule  is  rigidly  applied  in  the  construc- 
tion of  wills,  where  a  devise  is  to  a  person  and  his  heirs  or 
heirs  of  his  body,  and  there  are  words  of  explanation  annexed 
to  the  word  heirs,  by  which  the  testator  meant  to  qualify 
that  term,  and  not  to  use  it  in  its  technical  sense,  but  as 
descriptio  personarum  to  designate  to  whom  he  intended  to 
give  the  estate   after  the  death  of  the   first   taker,  the  word 
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heirs  will  operate  as  a  word  of  purchase/'  and  cites  4  Cruise, 
346;  Fearne,  183-7.  ■  * 

In  the  case  we  are  considering,  the  very  fact  the  enjoyment 
of  the  estate  is  postponed  until  "at  and  after  the  decease  "  of 
Mrs.  Huestis,  and  then  becomes  absolute,  shows  beyond  doubt 
the  testatrix  did  not  use  the  words  "heirs  of  her  body"  in 
the  common  law  sense  of  words  of  limitation,  to  indicate  a 
class  of  persons  to  take  from  generation  to  generation.  No 
such  intention  is  expressed,  nor  does  any  arise  by  implication 
from  the  language  used.  It  will  best  promote  what  must  have 
been  the  purpose  of  the  testatrix,  to  construe  the  words  "  heirs 
of  her  body"  as  words  of  description,  as  designating  the  chil- 
dren of  Mrs.  Huestis.  This  view  of  the  law  is  sustained  by 
both  reason  and  authority. 

We  are  disposed  to  regard  what  we  must  know  was  the 
clear  intention  of  the  testatrix,  which  Ave  gather  from  the 
will  itself  when  construed  in  connection  with  the  power,  as 
the  all  controlling  element  in  the  decision  of  the  case,  rather 
than  place  it  upon  any  refined  reasoning  or  inappreciable 
distinctions  as  to  the  technical  meaning  of  the  words  employed. 
The  authorities  are  numerous  that  hold  the  law  well  settled, 
notwithstanding  the  maxim  nemo  est  hceres  viventis,  the  word 
"heirs,"  when  used  in  a  will,  ought  to  be  taken  as  designatio 
personarum  whenever  it  is  manifest  the  testator  intended  to 
use  it  in  that  sense.  They  are  as  old  and  authoritative  as 
the  cases  that  announce  the  rule  in  Shelly's  case. 

If  we  are  to  interpret  wills  in  the  light  of  precedents,  we 
ought  to  follow  those  that  are  most  in  harmony  with  the 
genius  and  laws  of  this  country,  and  the  manners  and  customs 
of  its  people.  We  ought  rather  to  be  guided  by  those  that 
would  most  effectually  do  justice,  and  not  by  such  as  would 
give  an  arbitrary  and  technical  meaning  to  words  never 
understood  or  contemplated  by  the  testator,  that  may  defeat 
all  the  objects  of  his  beneficence,  as  manifested  by  the  last 
solemn  act  of  his  life,  in  disposing  of  his  property  to  those 
he  may  deem,  most  worthy  of  his  bounty. 

The  decree  must  be  affirmed.  Decree  affirmed. 
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John  N.  Gage 

V. 

Charles  A.  Lewis. 

1.  Fraud — defense  of  at  common  law,  in  action  on  specialty.  At  com- 
mon law,  fraud  could  not  be  pleaded  or  given  in  evidence  in  an  action  on 
a  specialty,  unless  it  vitiated  the  execution  of  the  instrument,  and  the 
defendant  in  such  action  was  not  allowed  to  show  that  he  was  induced  to 
execute  it  by  fraudulent  representations  as  to  the  nature  or  value  of  the 
consideration. 

2.  Same — may  he  shown  under  the  statute,  as  a  failure  of  consideration. 
Under  the  statute  relating  to  negotiable  instruments,  in  an  action  on  a 
sealed  instrument,  it  is  competent  to  show  that  the  defendant  was  induced 
to  execute  the  same  by  false  and  fraudulent  representations,  as  that  is  one 
mode  of  showing  a  failure  of  consideration. 

3.  Failure  op  consideration — parol  evidence  to  vary  written  agreement. 
For  the  purpose  of  showing  a  failure  of  consideration,  it  may  be  shown 
by  parol  evidence  that  the  consideration  expressed  in  the  instrument 
sued  on  is  not  the  real  consideration  which  induced  its  execution,  but  that 
it  was  entirely  different.  The  cases  in  this  court  holding  that  parol  evi- 
dence is  not  admissible  to  vary  a  written  contract,  has  no  application 
where  a  want  of  consideration,  or  a  partial  or  total  failure  of  considera- 
tion, is  pleaded  in  an  action  on  the  same. 

4.  Same — sufficiency  of  plea.  Where  the  only  existing  fact  alleged  to 
have  been  represented  by  the  plaintiff  to  induce  the  defendant  to  sign  a 
bond  as  security  for  another  to  pay  the  debts  of  a  firm  which  he  had 
bought  out,  was,  that  the  assets  of  the  firm  were  ample  to  pay  the  debts, 
the  plea  should  deny  the  truth  of  such  representation  positively,  and  not 
argumentatively,  and  show  that  it  was  known  to  be  untrue  when  made,  in 
order  to  make  it  good  as  a  plea  of  a  want  or  failure  of  consideration. 

5.  Same — representations  as  to  future  intentions.  In  an  action  upon  a 
bond,  one  of  the  securities  pleaded  that  the  plaintiff  promised  and  agreed 
with  him  that,  if  he  would  sign  the  bond,  he,  the  plaintiff,  would  retire 
from  and  forever  quit  carrying  on  a  certain  business  in  a  certain  place, 
and  would  in  no  manner  compete  with  the  new  firm,  of  which  the  defend- 
ant was  to  become  a  member  in  such  business,  and  that  defendant,  wholly 
relying  upon  such  representations  and  promises,  and  for  no  other  consid- 
eration whatever,  executed  the  bond  as  security,  and  that  such  represen- 
tations and  promises  proved  to  be  untrue,  and  were  made  solely  for  the 
purpose,  fraudulently  and  deceitfully  and  without  any  consideration,  to 
obtain  the  defendant's  signature  to  the  bond,  and  showing  a  violation  of 
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the  promise  by  entering  into  the  business  hy  the  plaintiff  immediately 
afterwards:  Held,  on  general  demurrer,  that  the  plea  was  not  good,  for 
the  reason  that  the  representations  and  promises  which  formed  the  con- 
sideration for  the  security's  undertaking  could  not  be  said  to  be  false  when 
made,  and  if  not  intended  to  be  complied  with  when  made,  it  was  but  an 
unexecuted  intention,  which  has  never  been  held  of  itself  to  constitute  a 
fraud. 

6.  Fraud — representation  not  of  matter  of  fact.  As  distinguished  from 
the  false  representation  of  a  fact,  the  false  representation  as  to  a  matter  of 
intention,  not  amounting  to  a  matter  of  fact,  though  it  may  have  influ- 
enced a  transaction,  is  not  a  fraud  at  law. 

7.  Same — action  for  false  and  deceitful  representation.  To  warrant  an 
action  for  a  false  and  deceitful  representation,  it  must  assert  a  fact  or  facts 
as  existing  in  the  present  tense,  or  as  having  taken  place.  A  promise  to 
perform  an  act,  though  accompanied  at  the  time  with  an  intention  not  to 
perform,  is  not  such  a  representation  as  can  be  made  the  ground  of  an 
action  at  law.  The  party  should  sue  upon  the  promise,  and  if  this  be 
void,  he  has  no  remedy. 

8.  Failure  of  consideration — neglect  to  perform  contract  in  the  future, 
not.  Where  the  consideration  of  an  undertaking  is  the  promise  of  the 
obligee  to  perform  some  other  act  in  the  future,  the  neglect  of  the  latter 
to  perform  will  not  defeat  the  consideration  or  show  its  failure,  as  the 
obligor  may  still  enforce  the  contract  of  the  obligee. 

9.  Indemnity — construction  of,  as  to  the  payment  of  debts.  Where  one 
member  of  a  firm  purchases  the  assets  of  the  firm,  and  gives  a  bond  of 
indemnity  to  his  co-partner  conditioned  that  he  shall  pay  all  debts  of  the 
firm  due  or  to  become  due  to  any  and  all  persons  whomsoever,  the  reason- 
able construction  will  be,  that  the  debts  shall  be  paid  when  they  become 
due,  and  as  to  those  then  overdue,  that  he  shall  pay  them  immediately. 

10.  Where  a  bond  is  given,  intended  as  a  bond  of  indemnity,  but  con- 
taining a  covenant  that  the  obligor  will  pay  certain  debts  for  which  the 
obligee  is  liable,  and  the  obligor  fails  to  perform,  an  action  lies  for  the 
breach,  and  the  obligee  is  entitled  to  recover  the  sums  agreed  to  be  paid, 
although  it  is  not  shown  that  he  has  been  damnified,  unless  from  the 
whole  instrument  it  manifestly  appears  that  its  sole  object  was  a  covenant 
of  indemnity. 

11.  Guaranty — where  notice  to  guarantor  or  surety  is  unnecessary.  It 
is  a  general  rule  that,  where  one  guaranties  the  act  of  another,  his  liabil- 
ity is  commensurate  with  that  of  his  principal,  and  he  is  no  more  entitled 
to  notice  of  the  default  than  the  latter.  Both  must  take  notice  of  the 
default  at  their  peril. 

12.  Payment—  when  the  giving  of  a  note  is.  Where  a  promissory  note 
is  received  by  the  creditor  as  a  full  satisfaction  of  the  original  debt,  this 


606  Gage  v.  Lewis.  [Sept.  T. 


Statement  of  the  case. 


will  be  a  sufficient  payment  to  enable  the  party  so  paying  to  maintain  an 
action  upon  a  bond  to   indemnify  him   against   the  payment  of  such 

indebtedness. 

13.  Pleading — copy  of  instrument  sued  on  no  part  of.  The  copy  of  a 
bond  sued  on  filed  with  a  declaration  is  no  part  of  the  declaration,  and 
can  not  be  considered  on  an  objection  that  all  the  obligors  were  not  made 
parties  defendant. 

Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  William  A.  Porter,  Judge,  presiding. 

This  was  an  action  of  debt,  brought  by  the  appellee  against 
the  appellant  and  Douglas  R.  Hale  and  Richard  L.  Carhart, 
to  the  February  term,  1873,  of  the  Superior  Court  of  Cook 
county,  upon  the  following  penal  bond: 

"  Know  all  men  by  these  presents,  that  we,  Richard  L.  Car- 
hart,  James  L.  H.  Smith,  Douglas  R.  Hale  and  J.  N.  Gage, 
of  Chicago,  Illinois,  are  held  and  firmly  bound  unto  Charles 
A.  Lewis  in  the  penal  sum  of  $40,000,  lawful  money  of  the 
United  States,  for  the  payment  of  which  well  and  truly  to  be 
made,  we  bind  ourselves  and  legal  representatives  firmly  by 
these  presents.  Witness  our  hands  and  seals  this  19th  day 
of  February,  A.  D.  1872. 

"  The  condition  of  the  above  obligation  is  such,  that  whereas 
said  Carhart  &  Lewis  have  this  day  dissolved  the  co-partner- 
ship heretofore  existing  between  them,  under  the  firm  name 
of  Carhart,  Lewis  &  Co.;  and  whereas  said  Carhart  has 
taken  all  of  the  assets  of  said  firm,  except  the  personal 
accounts  of  each  member  appearing  on  the  books  of  Carhart, 
Lewis  &  Co.,  which  have  been  settled  and  adjusted,  and  in 
part  consideration  thereof  said  Carhart  has  agreed  to  pay  all 
the  debts  due  by  said  firm,  or  by  the  said  firm  of  Carhart, 
Lewis  &  Tappan,  to  any  of  their  creditors,  and  to  the  estate 
of  Geo.  W.  Tappan,  deceased,  and  excluding,  however,  the 
personal  account  of  either  of  said  members  of  said  firm  appear- 
ing upon  the  books  of  Carhart,  Lewis  &  Co.,  and  to  save  and 
keep  harmless  said  Lewis  from  any  and  all  of  the  same  : 
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"  Now,  therefore,  if  said  Carhart  shall  pay  all  of  said  debts, 
claims  and  demands,  due  or  to  become  due  by  said  firm  of 
Carhart,  Lewis  &  Co.,  and  Carhart,  Lewis  &  Tappan,  to  any 
and  all  persons  whatsoever,  and  to  said  estate  of  Geo.  W. 
Tappan,  deceased,  (excluding,  however,  the  personal  accounts 
of  the  members  of  said  firm  so  appearing  upon  the  books 
of  said  Carhart,  Lewis  &  Co.,)  and  save,  indemnify  and  keep 
harmless  the  said  Charles  A.  Lewis  therefrom,  then  this  obli- 
gation to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

[Signed]  Richard  L.  Carhart,  [Seal] 

James  L.  H.  Smith,  [Seal] 

Douglas  R.  Hale,  [Seal] 

J.  N.  Gage.  [Seal]" 

Numerous  special  breaches  of  the  bond  were  assigned,  but 
as  no  question  was  raised  upon  them  in  argument,  and  none 
is  noticed  in  the  opinion  of  the  court,  it  is  unnecessary  to  set 
them  out. 

The  defendant  Gage  filed  two  special  pleas,  as  follows: 
"  And  the  said  defendant,  John  N.  Gage,  comes  and  defends 
the  wrong  and  injury,  when,  etc.,  and  files  his  several  plea, 
and  savs,  that  he  ought  not  to  be  charged  with  the  said  debt 
bv  virtue  of  the  said  supposed  writing  obligatory,  because  he 
savs  that  the  said  writing  obligatory  in  the  said  declaration 
mentioned  was  obtained  from  this  defendant  by  the  plaintiff 
bv  fraud,  covin  and  misrepresentation,  to-wit:  at  the  date  of  said 
bond,  and  in  the  county  aforesaid,  and  which  fraud,  covin  and 
misrepresentation  this  defendant  avers  was  in  the  matters  fol- 
lowing, that  is  to  say:  Immediately  prior  to  the  date  of  the 
bond  referred  to  in  the  said  declaration,  this  defendant,  with 
others  as  co-partners,  was  carrying  on,  in  the  city  of  Chicago 
and  county  aforesaid,  a  wholesale  millinery  business,  under 
the  name  and  style  of  Gage  Bros.  &  Co.,  while  the  said  plain- 
tiff, at  the  same  time,  with  Richard  L.  Carhart,  the  principal 
in  said  bond,  was  carrying  on  in  the  said  city  a  large  and 
profitable  wholesale   business  in    hats,  caps,  furs  and  buck 
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goods,  tinder  the  name  and  style  of  Carhart,  Lewis  &  Co., 
and  as  successors  to  the  firm  of  Carhart,  Lewis  &  Tappan, 
and  then  and  there  negotiations  were  entered  into  by  and 
between  the  said  two  existing  firms,  which  resulted  in  an 
agreement  on  the  part  of  such  two  firms,  and  of  said  plain- 
tiff, by  which  he,  the  said  plaintiff,  was  to  quit  and  forthwith 
retire  from  the  wholesale  hat,  cap,  fur  and  buck  goods  busi- 
ness in  said  Chicago,  and  said  Carhart  was  to  have  all  the 
assets  of  said  firm  of  Carhart,  Lewis  &  Co.,  and  pay  all  its 
debts,  as  mentioned  in  the  said  bond,  and  a  new  firm  was  to 
be  formed  to  carry  on  the  old  business  of  said  Carhart,  Lewis 
&  Co.,  which  new  firm  was  then  and  there  formed  by  said 
Carhart,  one  Win.  P.  Mallory,  and  the  said  firm  of  Gage 
Bros.  &  Co.,  as  co-partners,  and  the  name  and  style  adopted 
for  such  firm  was,  Gage,  Carhart  &  Mallory. 

"And  this  defendant  further  avers,  that,  while  the  said 
negotiations  were  pending,  the  said  Lewis  came  to  this  defend- 
ant and  requested  him  to  sign  the  said  bond  as  surety  for  the 
said  Carhart,  which  this  defendant  then  and  there  at  first 
absolutely  refused  to  do;  whereupon  the  said  Lewis  then,  and 
in  order  to  induce  this  defendant  to  withdraw  his  refusal 
aforesaid,  and  to  sign  said  bond,  craftily  and  deceitfully  rep- 
resented to  this  defendant,  in  substance,  that  he,  the  said 
Lewis,  had  made  arrangements  to  go  into  the  lumber  busi- 
ness, in  Chicago,  aforesaid,  and  that  the  assets  of  Carhart, 
Lewis  &  Co.  were  ample  to  pay  all  its  debts,  and  that  the 
liability  as  surety  upon  the  said  bond  would  therefore  be  only 
nominal,  and  that  he,  the  said  Lewis,  would,  immediately 
upon  the  defendant  signing  said  bond,  finally  and  absolutely 
quit  and  retire  from  the  wholesale  hat,  cap,  fur  and  buck 
goods  business,  in  said  Chicago,  and  that  the  said  new  firm 
of  Gage,  Carhart  &  Mallory  would  and  should  succeed  to  all 
the  valuable  business  and  good  will  of  the  said  late  firm  of 
Carhart,  Lewis  &  Tappan,  and  Carhart,  Lewis  &  Co. ;  and  the 
said  Lewis  then  and  there  positively  promised  and  agreed  to 
and   with   this  defendant,  that,  if  this  defendant  would  sign 
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said  bond,  he,  the  said  Lewis,  would,  forthwith,  absolutely 
retire  from  and  quit  forever  carrying  on  the  wholesale  hat, 
cap,  fur  and  buck  goods  business  in  said  Chicago,  and  would 
in  no  manner  compete  with  the  said  new  firm  in  such  busi- 
ness; whereupon,  relying  solely  upon  such  representations 
and  promises,  and  for  no  other  consideration  whatever,  this 
defendant  did  withdraw  his  said  refusal  and  sign  said  bond  ; 
but  this  defendant  avers  that  each  and  all  of  the  said  repre- 
sentations and  promises  proved  to  be  false  and  untrue,  and 
were  made  solely  for  the  purpose,  fraudulently  and  deceit- 
fully, and  without  any  consideration,  to  obtain  this  defend- 
ant's signature  to  the  said  bond;  for  this  defendant  avers, 
that,  immediately  after  obtaining  such  signature,  the  said 
Lewis,  in  direct  violation  of  his  aforesaid  representations  and 
agreements,  proceeded  to  organize  and  carry  on,  in  said  Chi- 
cago, a  wholesale  hat,  cap,  fur  and  buck  goods  business,  under 
the  firm  and  style  of  Charles  A.  Lewis  &  Co.,  and  in  oppo- 
sition to  and  as  a  rival  of  the  said  firm  of  Gage,  Carhart  & 
Mallory;  and  to  make  such  rivalry  more  successful,  the  said 
Lewis  hired  away  from  said  Gage,  Carhart  &  Mallory  such 
employees  of  the  late  firm  of  Carhart,  Lewis  &  Co.  as  were 
best  acquainted  with  the  business  and  customers  of  such  late 
firm,  and  endeavored,  in  every  way  in  his  power,  to  retain  for 
himself  the  business  and  customers  of  such  late  firm  ;  which 
false,  crafty  and  deceitful  conduct  on  the  part  of  him,  the 
said  Lewis,  caused  a  great  injury  and  loss  to  the  said  firm  of 
Gage,  Carhart,  Mallory  &  Co.,  and  this  defendant,  to-wit:  the 
sum  of  $50,000,  to-wit :  at  the  place  aforesaid. 

"Wherefore,  he,  the  said  defendant,  says  that  the  said  writ- 
ing obligatory  in  the  said  declaration  mentioned,  was  and  is 
void  in  law,  as  to  this  defendant,  by  reason  of  the  aforesaid 
fraud,  covin  and  misrepresentation,  and  this  he  is  ready  to 
verify.  Wherefore  he  prays  judgment,  if  he  ought  to  be 
charged  with  said  debt,  by  virtue  of  the  said  writing  obliga- 
tory, etc. 

39— 68th  III. 
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"And  for  a  further  plea  in  this  behalf,  the  said  defendant, 
John  N.  Gage,  comes  and  defends  the  wrong  and  injury,  when, 
etc.,  and  severally  says,  that  he  ought  not  to  be  charged  with 
the  said  debt,  by  virtue  of  the  said  supposed  writing  obliga- 
tory, because  he  says  that  the  said  writing  obligatory,  in  the 
said  declaration  mentioned,  was  obtained  from  this  defendant 
by  the  plaintiff  by  fraud,  covin  and  misrepresentation,  to-wit: 
at  the  date  of  said  bond,  and  in  the  county  aforesaid,  and 
which  fraud,  covin  and  misrepresentation,  this  defendant 
avers,  was  in  the  matter  following,  that  is  to  say,  immediately 
prior  to  the  bond  referred  to  in  the  said  declaration,  this 
defendant,  with  others  as  co-partners,  was  carrying  on  in  the 
said  city  of  Chicago,  and  county  aforesaid,  a  wholesale  milli- 
nery business,  under  the  name  and  style  of  Gage  Bros.  &  Co., 
while  the  said  plaintiff,  at  the  same  time,  with  Richard  L. 
Carhart,  the  principal  in  said  bond,  was  carrying  on  in  the 
said  city  a  large  and  profitable  wholesale  business  in  hats, 
caps,  furs  and  buck  goods,  under  the  name  and  style  of  Car- 
hart,  Lewis  &  Tappan,  and  then  and  there  negotiations  were 
entered  into  by  and  between  the  said  two  existing  firms,  which 
resulted  in  an  agreement  on  the  part  of  such  two  firms  and 
said  plaintiff,  by  which  he,  the  said  plaintiff,  was  to  quit  and 
forthwith  retire  from  the  wholesale  hat,  cap,  fur  and  buck 
goods  business  in  said  Chicago,  and  the  said  Carhart  was  to 
have  all  the  assets  of  said  firm  of  Carhart,  Lewis  &  Co.,  and 
pay  all  its  debts,  as  mentioned  in  the  said  bond,  and  the  new 
firm  was  to  be  formed  to  carrv  on  the  old  business  of  said  Car- 
hart,  Lewis  &  Co.,  which  new  firm  was  then  and  there  formed 
by  said  Carhart,  one  Wm.  P.  Mallory,  and  the  said  firm  of 
Gage  Bros.  &  Co.,  as  co-partners,  and  the  name  and  style 
adopted  for  such  new  firm  was  Gage,  Carhart  &  Mallory,  and 
this  defendant  further  avers  that,  while  the  said  negotiations 
were  pending,  the  said  Lewis  came  to  this  defendant  and 
requested  him  to  sign  the  said  bond  as  surety  for  the  said 
Carhart,  which  this  defendant  then  and  there  at  first  abso- 
lutely refused  to  do;  whereupon  the  said  Lewis  then  and 
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there,  in  order  to  induce  this  defendant  to  withdraw  his  refu- 
sal aforesaid,  and  to  sign  said  bond,  craftily  and  deceitfully 
represented  to  this  defendant,  in  substance,  that  he  had  made 
arrangements  to  go  into  the  lumber  business  in  Chicago 
aforesaid,  and  that  the  assets  of  Carhart,  Lewis  &  Co.  were 
ample  to  pay  all  its  debts,  and  that  this  defendant's  liabilities 
as  surety  upon  the  said  bond  would  therefore  be  only  nominal, 
and  that  he,  the  said  Lewis,  would,  immediately  upon  this 
defendant  signing  said  bond,  finally  and  absolutely  quit  and 
retire  from  the  wholesale  hat,  cap,  fur  and  buck  goods  busi- 
ness in  said  Chicago,  and  that  the  said  new  firm  of  Gage, 
Carhart  &  Mallory  would  and  should  succeed  to  all  the  valu- 
able business  and  good  will  of  the  said  late  firms  of  Carhart, 
Lewis  &  Tappan,  and  Carhart,  Lewis  &  Co.;  and  the  said 
Lewis  then  and  there  positively  promised  and  agreed  to  and 
with  the  defendant,  that,  if  this  defendant  would  sign  such 
bond,  he,  the  said  Lewis,  would  forthwith  absolutely  retire 
from  and  quit  forever  carrying  on  the  wholesale  hat,  cap,  fur 
and  buck  goods  business  in  said  Chicago,  and  would  in  no 
manner  compete  with  the  said  new  firm  in  such  business; 
whereupon,  relying  wholly  upon  such  representations  and 
promises,  for  no  other  consideration  whatever,  this  defendant 
did  withdraw  his  said  refusal  and  sign  said  bond  ;  but  this 
defendant  avers  that  each  and  all  the  said  representations  and 
promises  proved  to  be  false  and  untrue,  and  wrere  made  solely 
for  the  purpose,  fraudulently  and  deceitfully,  and  without  anv 
consideration,  to  obtain  the  defendant's  signature  to  the  said 
bond;  for  this  defendant  avers  that,  immediately  after  ob- 
taining such  signature,  the  said  Lewis,  in  direct  violation  of 
his  aforesaid  representations  and  agreements,  proceeded  to 
organize  and  carry  on  in  said  Chicago,  a  wholesale  hat,  cap, 
fur  and  buck  goods  business,  under  the  firm  name  and  style 
of  Charles  A.  Lewis  &  Co.,  and  in  opposition  to  and  as  a 
rival  of  the  said  firm  of  Gage,  Carhart  &  Mallory;  and  to 
make  such  rivalry  more  successful,  the  said  Lewis  hired  away 
from  said  Gage,  Carhart  &  Mallory  such  employees  of  the 
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late  firm  of  Carhart,  Lewis  &  Co.  as  were  best  acquainted 
with  the  business  and  customers  of  such  late  firm,  and  endeav- 
ored in  every  way  in  his  power  to  retain  for  himself  the  busi- 
ness and  customers  of  such  late  firm;  which  false,  crafty  and 
deceitful  conduct  on  the  part  of  him,  the  said  Lewis,  caused 
a  great  injury  and  loss  to  the  said  firm  of  Gage,  Carhart  & 
Mallory,  and  to  this  defendant,  to-wit:  the  sum  of  $50,000, 
to-wit:  at  the  place  aforesaid. 

"And  the  said  defendant  avers  that,  but  for  the  aforesaid 
representations  and  promises  on  the  part  of  said  plaintiff,  so 
fraudulently  and  deceitfully  made,  he,  this  defendant,  would 
not  have  signed  said  bond;  but  by  the  aforesaid  acts  of  the 
plaintiff,  he,  this  defendant,  has  been  deprived  of  the  sole  and 
only  consideration  upon  which  he  signed  the  same. 

"  Whereby,  and  by  reason  of  the  aforesaid  acts  of  the  plain- 
tiif, the  consideration  for  which  this  defendant  signed  the  said 
writing  obligatory  and  became  bound  thereby,  entirely  failed, 
and  this,  he,  this  defendant,  is  ready  to  verify. 

"Wherefore  he  prays  judgment,  etc." 

The  plaintiff  demurred  to  each  plea  generally.  The  court 
sustained  the  demurrer,  and  the  defendant  refusing  to  answer 
further,  the  plaintiff's  damages  were  assessed  by  the  jury  at 
$4790,  for  which  the  court  gave  judgment.  Defendant  Gage 
excepted,  and  brings  the  case  here  by  appeal. 

The  other  facts  material  to  an  understanding  of  the  case 
sufficiently  appear  in  the  opinion  of  the  court. 

The  errors  assigned  are  : 

1st.  That  the  court  below  erred  in  sustaining  the  demurrer 
to  the  pleas. 

2d.  The  assessment  of  damages  upon  the  first  assignment 
of  breaches  of  the  bond  referred  to  in  the  amended  declaration 
was  irregular,  and  the  amount' of  such  damages  was  excessive. 

3d.  The  assessment  of  damages  upon  the  several  assign- 
ments of  breaches  of  said  bond  was  irregular,  and  there  was 
no  sufficient  evidence  to  warrant  the  finding  of  the  jury  as  to 
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the  amount  of  such  damages,  and  the  court  erred  in  render- 
ing judgment  against  the  appellant  for  such  amount. 

4th.  James  L.  H.  Smith,  one  of  the  obligors  in  such  bond, 
should  have  been  made  a  party  to  said  action  ;  and  the  court 
erred  in  sustaining  the  action  against  only  a  part  of  the  obli- 
gors on  said  bond. 

5th.  The  court  erred  in  rendering  judgment  against  said 
Gage  in  said  action  for  any  amount  whatever. 

Upon  the  argument  of  the  case,  so  much  of  the  assignment 
of  errors  as  questions  the  sufficiency  of  the  breaches  of  the 
bond  assigned  in  the  declaration,  were  abandoned,  and  no 
question  was  raised  on  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict,  any  further  than  is  noticed  in  the  opinion  of 
the  court. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Messrs.  Rosenthal  &  Pence,  for  the  appellee. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the 
Court : 

The  rule  at  common  law  was,  that  fraud  could  not  be 
pleaded  or  given  in  evidence  as  a  defense  to  an  action  on  a 
specialty,  unless  it  vitiated  the  execution  of  the  instrument, 
and  that  the  defendant  in  such  action  was  not  allowed  to 
show  that  he  was  induced  to  execute  it  by  fraudulent  repre- 
sentations as  to  the  nature  or  value  of  the  consideration. 
This  rule,  however,  is  materially  modified  bv  our  statute  re- 

7  7  .  J 

lating  to  Negotiable  Instruments,  by  which  it  is  provided 
that  in  actions  upon  bonds  for  the  payment  of  money  or  the 
performance  of  covenants,  as  well  as  upon  bills  and  notes,  it 
may  be  set  up  as  a  defense  that  the  instrument  was  executed 
without  any  good  or  valuable  consideration,  or  that  the  con- 
sideration has  failed  in  whole  or  in  part. 

Under  this  statute  it  is  competent  to  show  that  the  defend- 
ant was  induced  to  execute  the  instrument  by  false  and  fraud- 
ulent representations,  as  that  is  one  mode  of  showing  a  failure 
of  consideration.  White  v.  Watkins,  23  111.482;  Greathouse 
v.  Dunlap,  3  McLean,  304 ;   Case  v.  Bangton,  11  Wend.  108  ; 
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Leonard  v.  Bates,  1  Blackford,  172  ;  Fitzgeral  v.  Smith,  1  Ind. 
310  ;  Chambers  v.  Gaines,  2  Greene,  320.  And,  for  this  pur- 
pose, it  may  be  shown  that  the  consideration  expressed  in  the 
instrument  is  not  the  real  consideration  which  induced  its 
execution,  but  that  it  was,  in  fact,  entirely  different.  G.  W. 
Ins.  Co.  v.  Rees,  29  111.  272.  In  that  case,  speaking  of  the 
statute  referred  to,  and  admitting  parol  evidence  to  explain 
the  consideration,  it  was  said  :  "It  is  impossible  that  this 
statute  can  be  made  effective  in  any  other  way  than  bv  re- 
ceiving such  proofs  ;  and  in  receiving  them,  the  old  rule,  that 
written  contracts  can  not  be  varied  by  parol,  becomes,  in  all 
such  cases,  ineffective. 

"The  ruling  of  this  court,  therefore,  in  Lane  v.  Sharp.  3 
Scam.  566,  and  in  all  subsequent  cases  founded  upon  that,  is 
to  be  considered  as  having  no  application  to  a  case  where  no 
consideration,  or  a  partial  or  total  failure  of  consideration,  is 
properly  .pleaded  in  an  action  brought  upon  an  instrument  of 
writing  for  the  payment  of  money  or  property,  or  the  per- 
formance of  covenants,  or  conditions  to  an  obligee  or  payee." 

No  necessity  is  now  perceived  to  overrule  that  case,  or 
modify  the  rule  there  announced. 

In  the  present  case,  however,  the  pleas  do  not,  in  our  opin- 
ion, sufficiently  show  either  a  want  or  failure  of  consideration 
to  constitute  a  defense  to  the  plaintiff's  cause  of  action. 

The  facts  alleged  in  each  plea  are,  substantially,  the  same, 
the  only  difference  being  in  stating  the  legal  inference  to  be 
drawn  from  the  facts. 

The  only  existing  fact  alleged  to  have  been  represented  by 
the  plaintiff  to  induce  the  defendant  Gage  to  sign  the  bond, 
is,  that  the  assets  of  Carhart,  Lewis  &  Co.  were  ample  to  pay 
all  the  debts  of  the  firm  ;  but.it  is  nowhere  alleged,  in  direct 
terms,  that  this  representation  was  known  to  be  untrue  at  the 
time  it  was  made,  or  that  it  was,  in  fact,  untrue.  There  is  a 
general  allegation  that  all  the  representations  proved  to  be 
false,  but  this  is  argumentative,  and  entirely  too  indefinite. 
Besides,  it  seems,  from  the  succeeding  explanation  showing 
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why  the  representations  proved  to  be  false,  that  it  was  only 
intended  that  this  allegation  should  apply  to  the  other  repre- 
sentations, which  will  be  hereafter  noticed.  The  pleas  were, 
in  this  respect,  clearly  defective.  Sims  v.  Kline,  Breese 
(Beecher's  ed.)  302;  Slack  v.  McLagan,  15  111.  248  ;  White  v. 
Wathins,  supra. 

The  other  representations,  upon  the  faith  of  which  it  is 
alleged  the  defendant  Gage  signed  the  bond,  do  not  consti- 
tute such  a  fraud  as,  in  the  law,  renders  the  consideration 
void.  They  are,  in  substance,  that  the  plaintiff  promised  and 
agreed,  to  and  with  the  defendant,  that  if  the  defendant  would 
sign  the  bond  the  plaintiff  would  retire  from  and  forever  quit 
carrying  on  the  wholesale  hat,  cap,  fur  and  buck  goods  busi- 
ness in  Chicago,  and  would,  in  no  manner,  compete  with  the 
new  firm,  of  which  the  defendant  was  to  become  a  member, 
in  such  business;  and  that  the  defendant,  wholly  relying  upon 
such  representations  and  promises,  and  for  no  other  consider- 
ation whatever,  did,  etc.  It  can  not  be  said  that  these  repre- 
sentations and  promises  were  false  when  made,  for,  until  the 
proper  time  arrived,  and  plaintiff  refused  to  comply  with 
them,  it  could  not  positively  be  known  that  they  would  not 
be  performed.  Even  if,  at  the  time  they  were  made,  it  was 
not  intended  to  comply  with  them,  it  was  but  an  unexecuted 
intention,  which  has  never  been  held,  of  itself,  to  constitute 
fraud.  If  they  legally  amount  to  anything,  they  constitute 
a  contract. 

"As  distinguished  from  the  false  representation  of  a  fact, 
the  false  representation  as  to  a  matter  of  intention,  not  amount- 
ing to  a  matter  of  fact,  though  it  may  have  influenced  a  trans- 
action, is  not  a  fraud  at  law."  Kerr  on  Fraud  and  Mistake, 
88.  So  it  is  said  in  Bigelow  on  Estoppel,  481  :  "The  repre- 
sentation or  concealment  must,  also,  in  all  ordinary  cases, 
have  reference  to  a  present  or  past  state  of  things  ;  for  if  a 
party  make  a  representation  concerning  something  in  the 
future,  it  must  generally  be  a  statement  of  intention  or  opin- 
ion,   uncertain   to   the  knowledge  of  both  parties,  or  it  will 
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come  to  a  contract,  with  the  peculiar  consequences  of  a  con- 
tract.^ 

In  Gallagher  v.  Brunei,  6  Cowen,  346,  this  question  is  fully 
and  carefully  discussed,  and  it  is  there  held,  that  to  warrant 
an  action  for  a  deceitful  representation,  it  must  assert  a  fact 
or  facts  as  existing  in  the  present  tense.  A  promise  to  per- 
form an  act,  though  accompanied,  at  the  time,  with  an  inten- 
tion not  to  perform,  is  not  such  a  representation  as  can  be 
made  the  ground  of  an  action  at  law.  The  party  should  sue 
upon  the  promise,  and  if  this  be  void  he  has  no  remedy. 

Treating  the  representations  alleged  in  the  plea  as  amount- 
ing to  a  contract  between  the  plaintiff  and  the  defendant,  we 
fail  to  perceive  a  want  or  failure  of  consideration.  The  alle- 
gation is,  that,  relying  upon  these  representations  and  prom- 
ises, and  for  no  other  consideration,  the  defendant  did,  etc. 
These  representations  and  promises,  then,  were  the  considera- 
tion, and  the  misfortune  with  the  defendant  is,  not  that  he 
did  not  have  them,  or  that  anything  has  since  transpired 
whereby  he  is  not  permitted  to  resort  to  them,  but  merely 
that  he  has  not  received  the  benefit  from  them  which  he  was 
authorized  to  expect.  In  other  words,  he  signed  the  bond 
upon  the  faith  of  a  contract  with  the  plaintiff,  which  the 
plaintiff  has  since  failed  to  keep.  The  case  would,  in  prin- 
ciple, have  been  nowise  different  had  plaintiff  agreed  to  have 
paid  him  a  sum  of  money  by  a  given  day,  in  consideration  of 
his  signing  the  bond,  and  when  the  day  arrived  failed  to  make 
payment.  It  could  scarcely  be  claimed  in  such  a  case,  while 
the  defendant  would  have  had  his  remedy  upon  his  contract, 
that  there  was  no  consideration,  or  that  it  had  failed. 

This  case  is  plainly  distinguishable  from  the  class  of  cases 
where,  in  the  sale  and  delivery  of  personal  property,  or  the 
purchase  of  real  estate,  the  title  fails,  it  is  held,  that  such 
failure  may  be  interposed  as  a  defense  to  a  suit  brought  for 
the  recovery  of  the  purchase  money.  In  those  cases  the  con- 
sideration is  the  title  to  the  property,  while  here  it  is  the 
representation  and  promise  of  the  party  to  do  an  act  in  the 
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future.  The  principle  is  clearly  and  concisely  stated  in  1 
Parsons  on  Notes  and  Bills,  203,  thus  :  "We  must,  however, 
discriminate  between  a  failure  of  consideration  and  a  failure 
of  benefit  resulting  from  it  A  promises  B  to  do  a  certain 
thins:,  and  B  makes  his  note  to  A  in  consideration  of  this 
promise.  Then  A  fails  entirely  to  perform  his  promise,  but 
sues  B  on  his  note.  If  B  retains  A's  promise,  or  if  the  con- 
tract is  such  that  A  is  always  and  permanently  held  on  his 
promise,  B  can  not  defend  against  the  note  on  the  ground  of 
a  failure  of  consideration ;  but  if  B  cancels  A's  promise,  and 
A  accepts  this,  the  contract  is  so  far  canceled  and  annulled, 
and  then  the  consideration  for  the  note  fails."  See,  also, 
Willets  v.  Burgess,  34  111.  498. 

The  demurrer  to  the  pleas  was  properly  sustained. 

The  objection  taken  to  the  sufficiency  of  the  declaration  is 
not  well  founded.  The  condition  of  the  bond  is,  "that  if  the 
said  Carhart  shall  pay  all  of  said  debts,  claims  and  demands 
due  or  to  become  due,  by  the  said  firms  of  Carhart,  Lewis  & 
Co.,  and  Carhart,  Lewis  &  Tappan,  to  any  and  to  all  persons 
whatsoever,  *         *         *         *  and  save,  indemnify 

and  keep  harmless  the  said  Charles  A.  Lewis  therefrom,"  etc. 
The  reasonable  construction  of  this  language  is,  that  the 
debts  should  be  paid  when  they  became  due;  and  as  to  those 
that  were  then  overdue,  the  law  required  payment  to  be  made 
immediately.  Churchill  v.  Hunt,  3  Hill,  321.  It  was  not 
necessary  that  plaintiff  should  have  been  compelled  to  pay 
these  debts  by  a  course  of  legal  proceedings.  It  was  sufficient 
that  the  debts  were  due,  that  he  was  liable  to  pay,  and  that 
he  did  pay.  Webb  v.  Pond,  19  Wendell,  423.  It  has  ever 
been  held,  that  where  a  bond  is  given,  intended  as  a  bond  of 
indemnity,  but  containing  a  covenant  that  the  obligor  will 
pay  certain  debts,  for  the  payment  of  which  the  obligee  is 
liable,  and  the  obligor  fails  to  perform,  an  action  lies  for  the 
breach,  and  the  obligee  is  entitled  to  recover  the  sums  agreed 
to  be  paid,  although  it  is  not  shown  that  he  has  been  damni- 
fied, unless,  from  the  whole  instrument,  it  manifestly  appears 
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that  its  sole  object  was  a  covenant  of  indemnity.  In  the 
matter  of  Negus,  7  Wendell,  499  ;  Webb  v.  Pond,  supra  ; 
Thomas  v.  Allen,  1  Hill,  145  ;  Gilbert  v.  Wiman,  1  Com  stock, 
550;  Churchill  v.  Hunt,  3  Denio,  321.  No  notice  of  the  de- 
fault of  Carhart  in  paying  the  debts  was  necessary.  It  is  a 
general  rule,  that  where  one  guaranties  the  act  of  another, 
his  liability  is  commensurate  with  that  of  his  principal,  and 
he  is  no  more  entitled  to  notice  of  the  default  than  the  lat- 
ter. Both  must  take  notice  of  the  whole,  at  their  peril. 
Somersall  v.  Barnaby,  Cro.  Jac.  287 ;  Atkinson  and  Wolfe's 
case,  1  Leon.  105;  Douglass  v.  Howland,  24  Wendell,  35; 
Hammond  v.  Gilmore's  Admr.  14  Conn.  479 ;  Duffield  v.  Scott 
et  al  3  Term  R.  374. 

The  objection  urged  to  a  portion  of  the  payments,  made  by 
the  plaintiff  by  giving  his  individual  notes  in  lieu  of  the 
original  indebtedness,  can  not  be  sustained.  It  has  been  long 
since  settled,  by  the  decisions  of  this  court,  that  such  a  mode 
of  payment  is  sufficient  where  the  individual  note  is  received, 
as  the  evidence  in  this  case  shows  the  plaintiff's  notes  were, 
as  a  full  satisfaction  of  the  original  indebtedness.  Ralston 
et  al.  v.  Wood,  15  111.  171 ;  Smalley  v.  JEdey,  19  id.  207  ;  Hitt 
v.  Sharer,  34  id.  9. 

We  perceive  no  force  in  the  remaining  objection  urged  as 
a  ground  for  reversal,  that  James  L.  H.  Smith,  one  of  the 
original  obligors  upon  the  bond,  was  not  made  a  party.  Smith 
is  not  declared  against  as  one  of  the  makers  of  the  bond,  and 
the  declaration  is  strictly  in  conformity  with  the  directions 
given  in  Cummings  et  al.  v.  The  People,  50  111.  132.  The  dec- 
laration in  the  present  case  differs  from  the  declaration  in 
that  case  in  this:  there,  it  was  alleged  that  Argo  was  one  of 
the  makers  of  the  bond,  and  it  was  not  alleged  that  he  was 
dead  ;  here,  it  is  not  alleged  that  Smith  was  one  of  the  makers 
of  the  bond.  The  copy  of  the  bond  filed  with  the  declara- 
tion is  no  part  of  the  declaration,  and  can  not  be  considered 
in  connection  with  this  objection. 

The  judgment  is  affirmed.  Judgment  affirmed. 
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ABATEMENT. 

Accuracy  required  in  pleading. 

1.  Pleas  in  abatement  being  calculated  to  defeat  justice,  are  re- 
quired to  be  drawn  with  strict  accuracy  even  as  to  form,  and  if  there 
be  the  least  inaccuracy  in  them,  they  can  not  be  supported.  Feasler 
v.  Schriever,  322. 

Plea,  for  a  misnomer. 

2.  A  plea  in  abatement  by  a  defendant  for  a  misnomer  as  to  his 
surname,  which  commences :  "and  the  defendant,  against  whom,  etc., 
in  his  own  person  comes  and  says,"  etc.,  will  be  an  admission  by  him 
that  he  is  the  person  sued,  and  will  render  the  plea  bad  on  demurrer. 
Ibid.  322. 

Prior  action  pending. 

3.  Where  a  suit,  brought  before  a  police  magistrate  since  the 
adoption  of  the  present  constitution,  upon  a  demand  of  $300,  was 
appealed  to  the  circuit  court,  and  judgment  rendered  in  favor  of  the 
plaintiff  for  $300.90,  and  this  reversed  by  this  court  on  the  ground 
that  the  constitution  abrogated  all  special  laws  giving  increased  juris- 
diction to  justices  of  the  peace,  and  after  such  reversal  the  plaintiff 
brought  a  second  suit  for  the  same  cause  of  action  without  a  final  dis- 
position of  the  former  suit  in  the  circuit  court,  and  the  pendency  of  the 
same  was  pleaded  in  abatement:  Held,  that  the  former  suit  being  a 
nullity,  the  plaintiff  was  at  liberty,  at  any  time  after  it  was  com- 
menced, to  bring  another  action  for  the  same  cause,  and  that  the  plea 
could  not  be  sustained.    Phillips  v.  Quick,  324. 

ACCEPTANCE. 

Acceptance  of  drafts  and  orders. 

Evidence  thereof.     See  DRAFTS— ORDERS,  1,  2. 

ACKNOWLEDGMENTS  OF  DEEDS.      • 

Evidence  to  overcome  certificate. 

1.  The  official  certificate  of  the  acknowledgment  of  a  deed  for 
real  estate,  must  prevail  over  the  unsupported  testimony  of  an  interested 
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ACKNOWLEDGMENTS  OF  DEEDS. 

Evidence  to  overcome  certificate.    Continued. 

party,  in  the  absence  of  proof  of  fraud  or  collusion.    Calumet  and 
Chicago  Canal  and  Dock  Co.  v.  Russell,  426. 

2.  Where  the  records  showed  that  a  husband,  on  May  30, 1837,  con- 
veyed, by  deed  of  that  date,  a  tract  of  land,  his  wife  joining  in  the 
execution  thereof,  and  the  certificate  of  acknowledgment  thereof, 
made  by  a  justice  of  the  peace  of  the  county  where  the  grantors  re- 
sided, showed  that  the  grantors,  who  were  personally  known  to  him, 
appeared  and  acknowledged  the  same,  and  the  relinquishment  of 
dower  by  the  wife,  which  deed  was  duly  recorded  in  the  grantors' 
county,  and  on  bill  by  the  wife,  in  December,  1871,  for  dower  in  the 
premises,  she  testified  that  she  had  no  recollection  of  executing  and 
acknowledging  the  deed,  and  was  very  positive  she  never  did,  and 
gave  as  a  reason  that,  for  some  time  before  and  after  the  time  the  deed 
purported  to  be  executed  and  acknowledged,  she  was  absent  in  the 
State  of  Virginia:  Held, that  such  testimony,  wholly  uncorroborated, 
could  not  prevail  over  the  evidence  afforded  by  the  officer's  certificate, 
and  that  the  testimony,  to  overcome  such  certificate,  must,  after  such  a 
lapse  of  time,  be  of  the  clearest  and  strongest  description,  and  so  con- 
vincing  as  to  leave  no  doubt  of  its  truth.    Ibid.  426. 

Sufficiency  of  the  certificate. 

3.  The  doctrine  of  this  court  is,  that  a  certificate  of  the  acknowl- 
edgment of  a  deed  need  not  be  in  literal  compliance  with  the  statute, 
but  that  it  is  sufficient  if  there  be  a  substantial  compliance.  Ibid. 
426. 

4.  Prior  to  the  act  of  1872,  relating  to  conveyances,  it  was  the  de- 
sign of  the  law  that  a  married  woman  should  be  informed  of  her  true 
position  and  the  real  nature  of  her  interest  in  the  land  to  be  conveyed, 
and  this  will  be  presumed  to  have  been  done  by  the  officer,  from  his 
certificate  that  he  fully  explained  to  her  the  contents  of  the  deed. 
Slight  departures  from  the  words  of  the  statute  will  not  prejudice,  so 
long  as  the  substance  is  preserved.    Ibid.  426. 

5.  The  certificate  of  the  acknowledgment  of  a  deed  by  husband 
and  wife  was  full  and  formal  in  every  respect,  except  that  it  stated  that 
"the  contents  and  meaning  of  said  husband  were  fully  explained  and 
made  known  to  her,"  instead  of  using  the  word  "deed"  in  place  of 
the  word  "husband:"  Held,  that  the  certificate  was  a  substantial  com- 
pliance with  the  statute  of  1833,  then  in  force,  and  was  sufficient  to 
bar  the  wife's  dower  in  the  lands,  it  appearing  from  the  whole  certifi- 
cate what  was  meant,  and  that  the  insertion  of  the  word  "husband" 
in  the  blank  was  a  mere  clerical  error.    Ibid.  426. 
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ACTIONS. 

TO  RECOVER  BACK  OVER-PAYMENT. 

1.  Where  a  plaintiff  had  assumed  the  payment  of  a  note  of  a  third  per- 
son, upon  which  there  had  been  various  previous  payments,  and  paid  the 
holder  more  than  was  due,  the  note  not  being  present,  upon  his  agree- 
ing to  refund  in  case  the  payment  exceeded  the  sum  due:  Held,  that 
the  plaintiff  was  entitled  to  recover,  under  the  common  counts  in 
assumpsit,  the  excess  paid  above  the  amount  due.  Stipp  v.  Johnston, 
176. 

TO  RECOVER  MONEY  PAID  FOR  ANOTHER. 

2.  Where  a  party,  after  the  sale  of  a  note  by  him,  pays  money  in 
costs  in  a  suit  to  collect  the  same,  without  the  request  of  the  pur- 
chaser, and  with  a  view  of  appropriating  the  money  due  on  the  note, 
when  collected,  to  his  own  use,  he  will  have  no  claim  on  the  owner 
of  the  note  for  the  money  so  paid  by  him.     Owen  et  al.  v.  Apel,  391. 

For  false  representations. 

3.  Whether  an  action  will  lie.  To  warrant  an  action  for  a  false  and 
deceitful  representation,  it  must  assert  a  fact  or  facts  as  existing  in 
the  present  tense,  or  as  having  taken  place.  A  promise  to  perform 
an  act,  though  accompanied  at  the  time  with  an  intention  not  to  per- 
form, is  not  such  a  representation  as  can  be  made  the  ground  of  an 
action  at  law.  The  party  should  sue  upon  the  promise,  and  if  this 
be  void,  he  has  no  remedy.    Gage  v.  Lewis,  604. 

Recovery  of  money  paid  by  purchaser. 

4.  As  against  the  vendor  of  land.  See  VENDOR  AND  PUR- 
CHASER, 5  to  9. 

Compensation  to  railroad  officers. 

5.  Whether  action  will  lie  therefor.    See  RAILROADS,  13  to  16. 

Creating  a  nuisance  in  a  sidewalk. 

6.  Liability  of  the  owner  or  occupant  to  reimburse  the  city  forllam- 
ages  paid.    See  HIGHWAYS,  2. 

TO  RECOVER  BACK  MONEY  PAID  FOR  LIQUOR. 

7.  Action  will  not  lie.    See  SPIRITUOUS  LIQUORS,  1. 

ADJACENT  OWNERS. 

Of  the  use  of  one's  own  property. 

Rights  and  duties  of  adjacent  owners.    See  NUISANCE,  1,  2. 

ADMINISTRATION  OF  ESTATES. 

Presentation  of  claim. 

1.  So  as  to  authorize  a  judgment.  A  proceeding  at  the  suit  of  the 
wards  against  the  estate  of  their  deceased  guardian,  in  the  county 
court,  to  ascertain  the  amount  due  to  the  wards,  may  be  regarded  as 
the  presentation  of  a  claim  against  the  estate  of  the  guardian  for 
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ADMINISTRATION  OF  ESTATES. 
Presentation  of  claim.     Continued. 

allowance,  so  as  to  authorize  a  judgment  for  the  amount  found  due. 
Scheel  et  al.  Exrs.  v.  Eidman,  193. 

Recovery  op  interest  of  another. 

2.  As  recovery  by  three  wards  of  the  interest  of  four.  In  a  claim 
against  the  estate  of  a  deceased  guardian  by  three  of  his  four  wards 
for  moneys  belonging  to  all  jointly,  the  court  rendered  judgment  in 
favor  of  the  three  for  the  whole  sum,  upon  proof  of  the  report  of  the 
death  of  the  fourth  one,  who  was  a  married  woman,  it  not  appearing 
when  or  where  she  died,  or  whether  she  left  children  or  not:  Held, 
that  the  judgment,  so  far  as  it  included  such  fourth  ward's  share,  was 
erroneous.     Ibid.  193. 

Compounding  interest  against  guardian's  estate. 

3.  In  a  claim  against  the  estate  of  a  deceased  guardian,  who  died 
before  the  eldest  ward  became  of  age,  the  court  allowed  compound 
interest  on  the  sum  which  came  to  the  guardian's  hands,  up  to  the 
time  of  his  death,  and  simple  interest  from  that  time  to  the  recovery. 
The  representatives  of  the  estate  objected  that  the  interest  should 
have  been  compounded  to  the  time  of  the  wards  coming  of  age:  Held, 
that  there  was  no  error  in  this  respect  that  the  representatives  of  the 
estate  should  be  allowed  to  complain  of.    Ibid.  193. 

Op  the  form  op  the  judgment. 

4.  It  was  objected  that  a  claim  and  judgment  thereon  was  against 
the  estate  of  a  deceased  person  instead  of  against  the  executors  of  his 
last  will.  The  executors  appeared  and  contested  the  claim :  Held,  no 
error  in  this  respect,  as  such  a  proceeding  is  not  governed  by  the 
technical  rules  applicable  to  formal  suits  at  law.    Ibid.  193. 

ADMISSIONS. 

By  motion  to  dismiss  certiorari. 

1.  A  motion  to  dismiss  a  certiorari  under  the  statute,  for  insuffi- 
ciency of  the  petition,  admits  all  the  allegations  of  the  petition  to  be 
true.    Otten  v.  Lehr,  64. 

AGENCY. 

Recovery  for  services  by  agent. 

1.  For  sale  of  land.  Where  the  owner  of  land  employed  an  agent 
to  sell  the  same,  agreeing  that  if  the  latter  would  find  a  purchaser  at 
a  fixed  price,  to  pay  him  $500>  which  the  latter  did,  it  was  held,  that 
as  soon  as  the  agent  procured  the  purchaser  his  agency  ceased,  and 
his  taking  a  retainer  from  the  purchaser  to  see  that  the  papers  were 
properly  prepared  and  executed,  presented  no  ground  for  defeating 
a  recovery  of  the  price  agreed  to  be  paid  him.    Short  v.  Millard,  292. 
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AGENCY.     Continued. 

Transfer  op  property  without  authority. 

2.  Agent' 8  liability  to  principal  does  not  make  sale  good.  Where  an 
agent  exchanges  the  property  of  his  principal  without  authority,  the 
fact  of  his  liability  to  the  principal  will  afford  no  ground  for  defeat- 
ing an  action  of  trover  brought  by  the  principal  against  the  party 
receiving  the  same  from  the  agent,  or  release  his  liability  to  the  owner 
after  his  refusal  to  deliver  the  same  on  demand.  Bertholf  v.  Quinlan 
Bros.  &  Co.  297. 

Ratification  by  principal. 

3.  Effect  of  previous  ratification  of  similar  acts.  The  fact  that  the 
principal  of  an  agent  to  collect  claims  had,  on  two  prior  occasions, 
sanctioned  payments  to  the  latter,  in  a  pipe  and  in  a  watch  and  chain, 
by  charging  the  same  to  the  agent's  account,  will  not  bind  the  princi- 
pal to  a  sale  of  his  property  for  a  piano,  made  without  authority, 
especialty  where  the  principal  repudiated  it  on  the  next  day,  and  as 
soon  as  advised  of  it.     Ibid.  297. 

4.  Effect  of  repudiation  without  a  knowledge  of  the  facts.  In  this 
case,  the  plaintiff's  agent  to  collect  debts  for  liquor  sold,  found  the 
debtor  unable  to  pay,  and  that  he  had  mortgaged  the  liquor  to  a  third 
party,  who  refused  to  give  it  up  unless  paid  his  demand.  The  agent, 
for  the  purpose  of  securing  his  principal's  interest,  agreed  to  take 
back  the  liquor,  and  drew  a  draft  on  the  principal  for  the  amount 
due  the  mortgagee,  and  procured  the  defendant  to  indorse  the  same, 
and  afterwards  sold  the  liquor  to  the  defendant  for  a  piano,  subject  to 
the  ratification  of  the  principal,  and  telegraphed  his  principal  of  the 
fact,  who  immediately  after  repudiated  the  sale,  and  refused  payment 
of  the  draft.  Upon  learning  the  facts  as  to  the  draft,  the  principal 
tendered  the  amount  of  the  same  to  the  defendant,  and  demanded  the 
liquor  then  in  his  possession.  He  refused  to  deliver  the  same,  claim- 
ing it  under  the  contract  with  the  agent.  The  principal  then  brought 
trover  for  the  same.  It  was  insisted  that  by  dishonoring  the  draft  he 
repudiated  the  act  of  his  agent  in  taking  the  liquor  for  his  debt,  and 
therefore  had  no  right  to  maintain  the  action:  Held,  that  as  the 
principal  was  not  informed  of  the  facts  upon  which  the  draft  was 
drawn,  he  was  not  concluded  by  his  dishonoring  the  same  from 
claiming  the  liquor.     Ibid.  297. 

Insurance  agents. 

5.  To  what  extent  their  acts  binding  on  the  company,  and  herein,  of 
the  poicers  of  clerks  of  such  agents.    See  INSURANCE,  4  to  7. 

Husband  may  act  as  wife's  agent. 

6.  In  respect  to  her  separate  property.    See  MARRIED  WOMEN,  4. 

ALIMONY.    See  DIVORCE  AND  ALIMONY,  1. 
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ALLEGATIONS  AND  PROOFS.    See  PLEADING  AND  EVIDENCE, 

1  to  11. 

AMENDMENTS. 
Amendment  of  summons. 

1.  la  an  action  of  debt  upon  an  official  bond,  the  court  below 
allowed  a  cross  motion  to  amend  the  summons  by  inserting  therein 
the  debt  claimed,  and  thereupon  overruled  a  motion  to  quash  the 
writ,  which  was  assigned  as  error:  Held,  that  the  allowance  of  the 
amendment  was  a  matter  of  discretion,  and  was  not  improperly  exer- 
cised.   Kagay  et  at.  v.  Trustees  of  Schools,  75. 

Amendment  op  bill  op  exceptions. 

2.  After  the  term.  While  it  is  true  that  a  bill  of  exceptions,  after 
the  term  at  which  it  is  filed,  can  only  be  amended  upon  the  order  of 
the  court  in  term  time,  on  proper  notice  to  the  opposite  party,  yet, 
where  such  an  amendment  is  made  and  certified,  and  it  does  not 
appear  that  it  was  made  in  vacation  or  without  notice,  and  no  motion 
is  made  to  strike  it  from  the  files,  this  court  will  regard  it  as  right- 
fully made,  and  consider  the  same.    Myers  v.  Phillips,  269. 

Continuance. 

3.  Amendment  of  summons  as  ground  for  continuance.  See  CON- 
TINUANCE, 1. 

ANCIENT  LIGHTS. 
Common  law  not  in  force. 

1.  The  English  doctrine  of  prescriptive  right,  permitting  limita- 
tions to  window  lights  and  views  and  prospects,  not  being  adapted  to 
the  condition  of  affairs  in  this  country,  is  not  in  force  in  this  State. 
Quest  et  al.  v.  Reynolds,  478. 

APPEALS  AND  WKITS  OF  ERROR. 
Who  may  appeal. 

1.  In  a  suit  by  a  city  for  violating  ordinance.  Where  a  city  charter 
provided  that  appeals,  etc.,  should  be  allowed  and  might  be  "taken 
from  police  justices  in  all  cases,  in  the  same  manner  as  before  other 
justices  of  the  peace:"  Held,  inasmuch  as  a  suit  for  the  violation  of 
an  ordinance  was  a  civil  proceeding  in  form,  and  only  quasi  criminal 
in  its  character,  the  city,  as  well  as  the  defendant,  had  the  right  of  ap- 
peal.   Baldwin  v.  City  of  Chicago,  418. 

Appeal  will  stay  proceedings. 

2.  Without  a  bill  of  exceptions.  Where  an  appeal  is  allowed  to  this 
court,  and  an  appeal  bond  filed,  the  court  below  has  no  authority  to 
require  the  appellant  to  prepare  and  file  a  bill  of  exceptions  by  a 
given  time,  and,  in  default  in  so  doing,  to  award  an  execution.  The 
party  has  a  right  to  bring  his  cause  to  this  court  without  a  bill  of 
exceptions.  But  the  judgment  will  not  be  reversed  for  such  an  error. 
Haynes  et  al.'v.  Hayes,  203. 
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APPEALS  AND  WRITS  OF  ERROR.     Continued. 

Appeals  from  justices. 

3.  Defects  and  irregularities  cured.  On  appeal  from  the  judgment 
of  a  justice  of  the  peace  to  the  circuit  court,  no  advantage  can  be  taken 
of  any  irregularity  in  the  process  issued  by  the  justice  or  in  its  ser- 
vice. The  only  requisite  is,  jurisdiction  of  the  subject  matter  in  the 
justice.  If  that  exists,  the  trial  is  to  be  had  de  novo.  City  of  Alton 
v.  Kirsch  et  al.  261. 

4.  On  appeal  in  a  prosecution  for  the  violation  of  a  city  ordinance, 
the  suit  was  dismissed  because  neither  the  complaint  nor  warrant 
showed  that  the  act  complained  of  was  committed  in  the  city:  Held, 
in  the  absence  of  proof  to  the  contrary,  that  it  could  not  be  presumed 
that  the  ordinances,  required  a  written  complaint  under  oath,  and  in 
that  event  a  substantial  defect  in  the  complaint  could  not  deprive  the 
circuit  court  of  jurisdiction  to  hear  and  determine  the  case  upon  its 
merits.    Ibid.  261. 

APPEAL  BONDS. 

Good  as  a  voluntary  obligation. 

1.  Though  not  in  statutory  form.  Where  an  appeal  bond  is  not  in 
the  exact  form  prescribed  by  statute,  it  will  nevertheless  be  obligatory 
on  those  executing  it,  as  a  voluntary  bond.  In  such  a  case  the  delay 
of  the  proceedings,  and  having  the  same  reviewed,  will  furnish  a  suf- 
ficient consideration  for  the  undertaking.  George  v.  Bischoff  et  al. 
236. 

Estoppel  by  recitals  in  appeal  bond.     See  ESTOPPEL,  3. 

APPEARANCE. 

Cures  defects  before  justice. 

1.  Where  a  suit  for  the  violation  of  an  ordinance,  brought  before 
one  justice  of  the  peace,  is  tried  before  another,  and  the  defendant 
appears  and  goes  to  trial,  it  will  not  matter  how  the  case  came  before 
the  latter  justice,  as  appearance  gave  jurisdiction  of  the  defendant's 
person.     Wiggins  v.  City  of  Chicago,  372. 

ASSESSMENTS. 
For  purposes  of  taxation.    See  TAXATION,  1  to  7. 

ASSIGNMENT. 

What  is  assignable. 

1.  Under  the  statute.  It  is  indispensable  that  all  bills  of  exchange 
or  promissory  notes,  to  be  assignable  under  our  statute  or  at  common 
law,  must  be  certainly  payable,  and  not  dependent  on  any  contingency 
either  as  to  the  event,  or  the  fund  out  of  which  payment  is  to  be 
made,  or  the  parties  by  or  to  whom  payment  is  to  be  made.  Kings- 
bury v.  Wall,  311. 
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ASSIGNMENT.    What  is  assignable.     Continued. 

2.  An  order  drawn  on  another  and  accepted  by  him,  for  the  pay- 
ment  of  a  certain  sum  in  goods,  payable  on  condition  the  payee  shall 
have  in  his  hands,  ready  to  be  delivered  to  the  drawer,  a  deed  from 
the  payee  and  wife  for  certain  property  described,  and  making  the 
delivery  of  the  goods  and  the  deed  simultaneous  acts,  is  not  assignable 
either  at  common  law  or  under  the  statute,  as  the  contingency  upon 
which  payment  was  to  be  made  might  never  happen.  Kingsbury  v. 
Wall,  311. 

3.  School  orders.  School  orders  drawn  by  school  directors  on  the 
township  treasurer,  being  payable  to  an  individual  or  bearer,  may 
pass  by  indorsement  so  as  to  vest  title  in  the  assignee,  and  authorize 
him  to  institute  suit  in  his  own  name.    Newell  v.  School  Directors,  514. 

Of  the  mode  of  assignment. 

4.  Delivery  necessary.  Promissory  notes  are  capable  of  legal  trans, 
fer  only  in  the  mode  prescribed  by  statute,  by  indorsement  on  the 
back  by  the  payee  and  delivery.  It  can  not  be  done  by  a  separate 
instrument  in  writing.  An  indorsement  of  a  note  to  another  by  the 
payee,  without  delivery,  will  not  pass  the  title,  and,  until  delivery, 
the  transfer  is  incomplete.    Badgley  et  al.  v.  Votrain,  25. 

Whether  as  passing  an  interest. 

5.  Or  for  collection.  Where  a  father,  in  consideration  of  his  son's 
absolute  undertaking  to  pa}r  him  $2000  per  annum,  during  his  life,  for 
his  support,  assigned  and  transferred  to  the  son  a  large  sum  in  prom- 
issory  notes,  with  the  agreement  on  the  part  of  the  son,  after  first 
deducting  the  amount  furnished  the  father,  with  interest  thereon,  to 
pay  over  two-thirds  of  the  remainder  collected  on  such  notes  to  a 
brother  and  a  sister,  according  to  the  last  will  of  the  father:  Held, 
that,  by  such  arrangement,  one-third  of  the  notes  so  transferred  was 
vested  absolutely  in  the  son,  upon  a  sufficient  consideration.  Padfield 
v.  Padfield,  210. 

Assignee  before  maturity. 

6.  In  equity — takes  subject  to  maker's  defenses.  Where  the  assignee 
of  a  promissory  note,  acquired  by  him  before  maturity,  proceeds  to 
enforce  pajanent,  in  a  court  of  equity,  by  foreclosure  of  mortgage  or 
other  lien,  he  will  occupy  the  same  position  that  the  payee  would, 
and  the  maker  may  interpose  any  defense  that  would  defeat  a  recovery 
in  the  hands  of  the  payee.     Thompson  v.  Shoemaker,  256. 

Assignee  of  school  orders. 

7.  Takes  subject  to  defenses.  There  is  a  marked  difference  between 
the  rights  of  an  assignee  of  a  school  order  and  an  assignee  of  a  prom- 
issory note  or  bill  of  exchange.  The  directors  having  no  power  to 
issue  orders  payable  at  a  future  day,  and  the  law  requiring  it  to  be 
stated  in  the  order  the  purpose  for  which,  and  on  what  account,  it  is 
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drawn,  it  carries  notice  to  every  person  becoming  its  holder  of  its 
validity,  and  he  must  at  his  peril  ascertain  what  defenses  can  be 
interposed  against  its  collection.  The  assignee  stands  in  no  better 
position  than  the  payee.    Newell  v.  School  Directors^  514. 

ATTACHMENTS. 
Interpleader. 

1.  Under  the  statute  relating  to  attachments,  the  right  of  a  third 
party  to  interplead  extends  to  real  estate  which  may  be  attached. 
City  Insurance  Co.  of  Providence  v.  Commercial  Bank  of  Bristol,  348. 

ATTORNEY  AT  LAW. 
Striking  name  from  the  roll. 

1.  Only  for  official  misconduct.  Upon  an  information  to  have  the 
name  of  an  attorney  at  law  stricken  from  the  roll,  charges  affecting 
his  character  as  a  man,  or  integrity  as  a  private  citizen,  will  not  be 
considered.  For  misconduct  not  in  his  official  capacity  as  an  attor- 
ney, redress  must  be  sought  by  suit  in  the  ordinary  mode.  The  People 
ex  rel.  Noyes  v.  Allison,  151. 

2.  Charges  in  information  alone  considered.  On  an  information 
against  an  attorney  at  law,  he  can  only  be  tried  on  the  charges  con- 
tained in  the  information.  Other  charges  in  the  affidavits  filed  with 
it  will  not  be  considered.     Ibid.  151. 

3.  Sufficiency  of  information.  A  specification  in  an  information 
against  an  attorne}',  that  he  took  "  legal  papers  belonging  to  the  files 
of  the  circuit  court  of  Coles  county,"  is  entirely  too  indefinite.  A 
charge  so  grave  ought  to  be  stated  with  sufficient  particularity  to 
enable  the  accused  to  make  his  defense.     Ibid.  151. 

4.  Who  may  prefer  a  charge  for  refusing  to  pay  over  money  collected. 
On  a  charge  against  an  attorney  for  refusing  to  pay  over  money  col- 
lected by  him,  it  appeared  that  the  money  had  long  before  been  paid 
to  the  party  entitled,  who  had  made  no  complaint,  and  that  there  was 
a  dispute  as  to  the  attorney's  fee:  Held,  that,  if  the  party  to  whom 
the  money  belonged  was  satisfied,  it  was  no  concern  of  the  relator, 
who  was  a  stranger.     Ibid.  151. 

5.  Laches  in  filing  information.  The  law  does  not  favor  informa- 
tions against  attorneys  at  law  after  the  lapse  of  a  great  length  of  time 
from  the  commission  of  the  acts  complained  of.  In  analogy  to  the 
limitation  of  prosecutions  for  misdemeanors,  there  ought  to  be  a  limit 
to  the  time  for  filing  such  informations.     Ibid.  151. 

BANKERS  AND  BANK  CHECKS. 
Check. 

1.  Rights  of  the  holder  as  against  the  hank.  The  holder  of  a  check 
on  a  bank,  .who  has  paid  value  for  it,  is  entitled  to  so  much  of  the 
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funds  of  the  drawer  on  deposit  as  the  check  calls  for ;  and  when  pre- 
sented for  payment,  the  bank  on  whom  it  is  drawn  will  become  the 
holder  of  the  drawer's  money,  to  the  use  of  the  holder,  and  will  be 
bound  to  account  to  him  for  the  amount,  unless  other  equities  have 
intervened.  Fourth  National  Bank  of  Chicago  v.  City  National  Bank 
of  Grand  Rapids,  398. 

2.  A  bank-check  operates  as  an  equitable,  if  not  a  legal,  assign- 
ment, or  transfer,  to  the  holder  of  the  check,  of  so  much  of  the  money 
of  the  drawer  as  he  has  on  deposit  in  the  bank  at  the  time  of  its  pre- 
sentation for  payment,  subject  to  his  draft,  as  may  be  necessary  to 
pay  it.    Ibid.  398. 

3.  The  rights  of  the  holder  of  the  check,  and  the  bank,  will  be 
fixed  from  the  time  the  check  is  presented  for  payment,  and  the  bank 
will  have  no  right  subsequently  to  pay  other  checks,  or  other  de- 
mands, either  to  itself  or  to  others,  which  may  afterwards  be  pre- 
sented, or  shall  afterwards  accrue;  and  if  the  bank  can  not  retain  the 
drawer's  money  to  pay  a  debt  accruing  in  its  favor  after  presentation 
of  such  check,  it  can  not  retain  it,  as  against  the  check-holder,  under 
the  claim  of  a  lien  for  a  debt  not  due.    Ibid.  398. 

Banker's  lien. 

4.  Nature  and  extent  of.  In  the  very  nature  of  such  transactions, 
a  banker's  lien  can  not  extend  to  the  money  left  on  deposit  with  him, 
according  to  the  custom  and  usages  of  banks.  Such  lien  is  confined 
to  securities  and  valuables  which  may  be  in  the  banker's  custody  as 
collaterals.  The  credit  must  be  given  on  the  faith  of  the  securities, 
or  valuables,  either  in  possession  or  expectancy.    Ibid.  398. 

Equitable  set-off  against  deposit. 

5.  As  against  depositor  and  holder  of  check.  Where  a  party  procured 
his  own  note  to  be  discounted  at  a  bank,  and  the  money  received  was 
placed  in  the  bank  as  a  deposit  to  his  credit,  and  he  afterwards  be. 
came  insolvent  before  the  maturity  of  his  note,  it  was  held,  that  the 
bank  might  be  entitled  to  an  equitable  set-off  of  its  debt  against  the 
deposit  as  against  the  depositor,  but  not  as  against  the  rights  of  third 
parties,  holders  of  the  depositor's  checks  presented  for  payment. 
Ibid.  398. 

6.  Contract  springing  by  usage  from  deposit.  By  universal  custom 
and  usage,  a  banker,  when  he  receives  a  deposit,  agrees  with  the 
depositor  to  pay  it  out,  on  the  presentation  of  his  checks,  in  such 
sums  as  those  checks  may  specify,  and  to  the  persons  presenting 
them,  and  with  the  whole  world  the  banker  agrees  that  whoever  shall 
become  the  owner  of  such  check,  shall,  upon  presentation  thereof, 
become  thereby  the  owner,  and  entitled  to  receive  the  sum  specified 
in  the  check,  provided  the  drawer  shall  at  that  time  have  that  amount 
on  deposit.    Ibid.  398. 
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Bankruptcy  of  depositor. 

7.    Rights  of  those  holding  his  checks.    See  BANKRUPTCY,  1. 

BANKRUPTCY. 

Assignee  of  bankrupt  depositor. 

1.  Bights  of  holder  of  checks  of  the  bankrupt.  After  the  presenta- 
tion, by  a  bona  fide  holder,  of  a  check  drawn  by  a  depositor  on  funds 
of  his  in  bank,  the  latter  was  adjudged  a  bankrupt,  and  it  was  held, 
that,  as  the  holder's  right  to  payment  had  become  fixed  before  the 
filing  of  the  petition  in  bankruptcy,  the  assignee  could  not  compel 
the  bank  to  pay  the  amount  of  such  check,  in  case  of  payment  to  the 
holder,  as  his  title  to  the  bankrupt's  property  was  subject  to  all  the 
rights  and  equities  affecting  the  same  in  the  hands  of  the  bankrupt 
himself.  Fourth  National  Bank  of  Chicago  v.  City  National  Bank  of 
Grand  Rapids,  398. 

BILLS  OF  EXCEPTIONS.    See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS,  1  to  4. 

BILL  OF  REVIEW.    See  CHANCERY,  1. 

BOUNDARIES.     See  DESCRIPTION,  1. 

BURDEN  OF  PROOF.    See  EVIDENCE,  16,  17. 

BURGLARY.     See  CRIMINAL  LAW,  4,  5. 

CARRIERS. 

Limitation  of  liability  by  contract. 

1.  Conditions  in  receipt.  If  a  shipper  takes  a  receipt  for  his  goods 
from  a  common  carrier,  which  contains  conditions  limiting  the  lia- 
bility of  the  carrier,  with  a  full  understanding  of  such  conditions,  and 
intending  to  assent  to  them,  it  becomes  his  contract  as  fully  as  if  he 
had  signed  it,  and  he  will  be  bound  by  the  conditions.  Anchor  Line 
et  al.  v.  Dater  et  al.  369. 

2.  It  does  not  necessarily  follow,  because  the  carrier  delivers  to 
the  shipper  a  receipt  for  goods  to  be  carried,  containing  limitations 
of  his  liability,  that  the  shipper  assents  to  such  limitations,  as  he  has 
no  alternative  but  to  accept  such  a  receipt  as  the  carrier  may  give. 
Whether  the  shipper  has  assented  to  such  conditions,  is  a  question  of 
fact  for  the  jury.     Ibid.  369. 

Where  goods  pass  over  several  lines. 

3.  When  the  first  company  is  alone  liable.  Where  goods  are  shipped 
with  a  certain  company  for  transportation,  and  the  goods  pass  through 
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other  companies  merely  as  agents  of  the  first,  and  are  lost,  suit  should 
be  brought  against  the  first  company  alone,  and  it  is  error  to  take 
judgment  against  all  the  companies.  Anchor  Line  et  al.  v.  Dater  et  al. 
369. 

Intermediate  carriers. 

4.  Of  the  character  of  liability — when  the  liability  of  warehouseman 
attaches.  Where  a  carrier  receives  goods  for  transportation  over  his 
line,  and  then  to  be  delivered  to  another  for  like  transportation,  he 
can  not  relieve  himself  of  the  common  law  liability  of  insurer,  until 
he  has  actually  delivered  them  to  the  next  carrier  in  the  line.  If  the 
next  carrier  is  not  ready  to  receive  them,  and  he  stores  them  in  a 
warehouse,  the  goods  will  still  be  considered  in  transit,  and  his  lia- 
bility will  not  be  changed  to  that  of  warehouseman.  That  is  the  case 
only  when  the  goods  have  reached  their  final  destination.  Illinois 
Central  Railroad  Co.  v.  Mitchell,  471. 

5.  Thus,  where  a  lot  of  flour  was  shipped  in  Wisconsin,  by  the 
Mineral  Point  Railroad  Company,  to  Warren,  Illinois,  thence  by  de- 
fendant's railroad  to  Chicago,  and  from  Chicago  by  the  Union  Steam- 
boat Company  to  Buffalo,  and  from  the  last  place  to  New  York  by 
the  Erie  Railroad,  marked  to  "Foster,  Gwyn  &  Co.,  New  York,  care 
of  Union  Steamboat  Company,  Chicago,  Illinois,"  and  the  flour  was 
received  by  the  defendant  at  Warren,  and  transported  to  Chicago,  and 
put  in  defendant's  warehouse  late  on  the  6th  of  October,  1871,  where 
it  was  destroyed  by  fire  Oct.  8,  1871,  the  boat  company  having  no 
regular  time  for  departure :  Held,  that  the  defendant  was  liable  to  the 
owner  for  the  loss;  but  that  if  Chicago  had  been  the  final  destination 
of  the  flour,  the  defendant's  liability  as  carrier  would  have  ceased,  and 
that  of  warehouseman  have  attached.     Ibid.  471. 

CERTIORARI. 

Under  the  statute. 

1.  Excuse  for  not  appealing.  Where  a  party  to  a  suit  before  a  jus- 
tice of  the  peace,  upon  the  rendition  of  judgment  against  him,  gave 
notice  of  an  appeal,  and  upon  his  return  home,  a  distance  of  thirteen 
miles,  was  taken  severely  sick,  so  that  he.  could  not  leave  without 
danger  to  his  life,  until  a  few  days  before  the  expiration  of  the  time 
allowed  in  which  to  take  an  appeal,  and  the  justice  in  the  meantime 
had  refused  to  send  him  a  transcript  and  bond,  and  it  appeared  that 
as  soon  as  he  was  able  he  went  to  the  justice,  taking  two  sureties  with 
him,  either  of  whom  was  abundantly  good,  and  offered  to  perfect  the 
appeal,  but  that  the  justice  refused  to  approve  the  security;  that  he 
then  sent  for  another  person  to  sign  with  him,  but  such  person  was 
absent,  and  on  account  of  his  feeble  health  he  was  unable  to  procure 
other  sureties  or  perfect  his  appeal  in  the  circuit  court,  the  county 
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seat  being  twenty  miles  distant:  Held,  that  the  party  was  clearly  en- 
titled to  take  the  case  up  on  certiorari,  having  used  all  the  diligence 
that  the  law  requires  to  perfect  his  appeal.     Otten  v.  Lelir,  64. 

CHANCERY. 

Bill  of  review. 

1.  When  it  lies,  and  for  what.  A  bill  of  review  lies  to  reverse  and 
set  aside  a  former  decree  for  error  of  law  apparent  on  the  face  of  the 
decree,  or  for  fraud.  Where  the  error  is  not  in  the  decree  but  in  its 
execution,  and  the  errors  do  not  appear  upon  the  record,  but  must 
be  shown  by  extrinsic  evidence,  it  can  not  be  reached  by  bill  of  review. 
Conover  v.  Musgrave  et  al.  58. 

Cross-bill. 

2.  Its  nature  and  object.  The  object  of  a  cross-bill  Is  to  enable  a 
defendant  to  obtain  affirmative  relief.  It  must  be  confined  to  the 
subject  matter  of  the  original  bill,  and  may  be  filed  against  the  com- 
plainant, or  against  him  and  co-defendant.  In  most  other  respects  it 
is  governed  by  the  same  rules  of  practice  as  an  original  bill.  Thomp- 
son v.  Shoenviker,  256. 

3.  May  present  facts  not  in  original  bill.  While  it  is  true  that  a 
cross-bill  must  relate  to  the  subject  matter  of  the  original  bill,  it  is 
not  essential  nor  is  it  usual  that  all  the  facts  showing  the  defendant's 
right  to  the  relief  sought,  should  appear  in  the  original  bill.  Bobins 
v.  Swain,  197. 

4.  I)i  suit  by  bill  of  interpleader.  On  bill  of  interpleader  against  A 
and  B,  to  have  it  determined  to  whom  money  in  the  hands  of  plaintiff 
belonged,  each  of  the  defendants  claimed  the  same,  and  one  of  them 
filed  a  cross-bill,  setting  up  that  there  was  a  much  larger  sum  in  the 
plaintiff's  hands  collected  by  him  as  an  attorney,  and  praying  for  a 
discovery  and  an  account.  It  was  urged  that  the  court  had  no  juris- 
diction of  the  cross-bill,  and  could  not  give  relief  under  it:  Held,  that 
the  court  had  jurisdiction,  and  that  the  cross-bill  was  properly  filed, 
as  it  related  to  the  subject  matter  of  the  bill  of  interpleader,  and  was 
necessary  to  bring  all  the  equities  of  the  parties  before  the  court. 
Owen  et  al.  v.  Apel,  391. 

Specific  performance. 

5.  To  enforce  a  parol  contract  for  sale  of  land.  Where  the  weight 
of  the  evidence  showed  a  verbal  contract  for  the  sale  of  forty  acres 
of  land  some  nine  years  before  the  filing  of  the  bill,  and  the  payment 
in  full  of  the  price  in  a  horse,  and  the  taking  of  possession  by  the 
purchaser,  the  making  of  improvements  on  the  land,  and  the  contin- 
uance of  such  possession  for  several  years,  when  the  vendor,  finding 
the  premises  unoccupied,  resumed  possession  and  refused  to  convey, 
it  was  held,Ah-at  the  purchaser  was  entitled  to  a  specific  performance 
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of  the  contract,  the  Statute  of  Frauds  not  being  pleaded.    Adkinson 
v.  Tanner,  247. 

6.  Default  of  vendee  in  collateral  undertaking.  The  default  of  a  pur- 
chaser of  land  in  the  performance  of  a  separate  contract,  though  col- 
lateral to  the  contract  sought  to  be  enforced,  and  entered  into  at  the 
same  time,  and  having  relation  to  the  same  subject  matter,  will  be  no 
bar  to  a  bill  to  specifically  enforce  the  contract  of  sale.  Stewart  etal. 
v.  Metcalf  109. 

7.  So,  where  a  party  sold  a  tract  for  $600,  $300  of  which  was 
acknowledged  to  have  been  paid  in  the  vendor's  written  agreement 
to  convey,"  upon  payment  by  the  vendee  of  two  notes  of  the  ven- 
dor to  a  third  party,  amounting  to  $300,  and  it  appeared  that  $200 
of  the  sum  recited  as  paid,  was  the  price  of  a  town  lot,  to  be  conveyed 
by  the  vendee  to  the  vendor,  which  was  refused  by  the  former  on  the 
ground  of  there  being  other  indebtedness  of  the  vendor  which  was  a 
lien  upon  the  land  sold,  and  thereupon  a  new  arrangement  was  entered 
into  by  which  the  vendor  gave  the  vendee  his  notes  for  the  amount 
of  such  indebtedness,  and  received  from  him  a  separate  obligation  to 
convey  the  town  lot  upon  payment  of  these  last  notes,  it  was  held,  on 
bill  for  specific  performance  as  to  the  land,  by  parties  succeeding  to 
the  vendee's  equities,  that  it  was  not  proper  to  require  them  to  pay 
the  price  of  the  town  lot  which  the  vendee  had  failed  to  convey,  with 
interest  on  the  same.    Ibid.  109. 

To  COMPEL  THE  ISSUING  OF  INSURANCE  POLICY. 

8.  On  a  bill  in  chancery  to  compel  an  insurance  company  to  issue 
a  policy  of  insurance,  the  complainant  must  show  a  contract  to  that 
effect,  made  with  a  duly  authorized  agent  of  the  company,  or  one 
held  out  to  the  public  as  having  authority,  and  this  hy  a  preponder- 
ance of  evidence.  If  the  whole  proof  shows  that  the  transactions 
were  but  the  preliminaries  to  making  a  contract  of  insurance,  and 
no  premium  paid  or  credit  given,  the  bill  will  be  properly  dismissed. 
Dinning  et  al.  v.  Phoenix  Ins.  Co.  of  Brooklyn,  414. 

Removing  cloud  upon  title. 

9.  By  ordering  satisfaction  of  judgment.  It  was  objected  to  a  bill 
in  chancery  to  have  a  judgment  satisfied  which  had  been  paid,  and  a 
sale  of  land  thereunder  enjoined,  that  there  was  an  adequate  remedy 
at  law:  Held,  that  the  court  had  jurisdiction  to  entertain  the  bill  in 
order  to  grant  complete  relief,  by  the  removing  of  a  cloud  upon  title. 
Smith,  Admr.  v.  Hickman,  314. 

Relief  against  a  judgment  at  law. 

10.  A  court  of  equity  will  grant  relief  against  a  judgment  which 
is  against  conscience,  or  the  justice  of  which  can  be  impeached  by 
facts,  or  on  grounds  of  which  the  part}'  could  not  avail  himself  at  law, 
or  of  which  he  was  prevented  from  availing  himself  by  fraud,  acci- 
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dent,  mistake,  or  the  act  of  the  opposite  party,  without  any  negligence 
or  fraud  on  his  own  part.    McOehee  v.  Gold,  215. 

11.  Where  the  hill  showed  that  a  judgment  had  been  recovered 
against  the  complainant  on  a  note  which  had  heen  paid  some  twelve 
years  before  by  the  principal,  the  complainant  being  surety;  that  the 
defendant,  plaintiff  at  law,  falsely  swore,  on  the  trial,  that  it  had  not 
been  paid,  and  stated  facts  which  showed  a  reasonable  diligence  on 
the  part  of  the  complainant  to  find  evidence  to  prove  the  payment, 
which  was  without  success,  and  showed  the  discovery  of  the  proof 
since  the  rendition  of  the  judgment:  Held,  that  the  bill  was  good  on 
demurrer,  and  showed  a  case  entitling  the  party  to  a  decree  enjoining 
the  collection  of  the  judgment.     Ibid.  215. 

Compelling  creditor  to  resort  to  particular  fund. 

12.  In  favor  of  another  creditor  who  can  not  reach  the  entire  fund — 
to  whom  the  rule  applies.  The  rule  in  equity,  that  where  a  creditor  has 
a  lien  on  two  funds,  and  another  creditor  has  a  lien  on  one  of  them 
only,  the  former  will  be  required  to  satisfy  his  claim  out  of  the  fund 
upon  which  the  other  has  no  lien,  has  no  application  as  between  the 
debtor  and  creditor.  It  applies  only  as  between  different  creditors. 
Rogers  v.  Meyers  et  al.  92 

13.  Qualifications  of  the  rule.  The  principle  of  equity,  that  where 
one  part}'  has  a  lien  on  or  interest  in  two  funds  for  a  debt,  and  another 
party  has  a  lien  on  or  interest  in  one  only  of  the  funds  for  another  debt, 
the  latter  has  a  right  in  equity  to  compel  the  former  to  resort  to  the 
other  fund,  in  the  first  instance,  for  satisfaction,  is  subject  to  two 
qualifications:  that  it  shall  not  operate  to  the  prejudice  of  the  cred- 
itor entitled  to  the  two  funds,  and  that  it  works  no  injustice  to  the 
common  debtor.     Brown  v.  Cozard  et  al.  178. 

14.  To  subject  homestead  to  sale.  Where  a  debtor  gave  a  mortgage 
on  a  quarter  section  of  land,  in  one  forty  acres  of  which  was  his 
homestead,  the  mortgage  releasing  the  exemption,  a  judgment  cred- 
itor of  the  mortgagor,  having  no  release  as  to  his  judgment,  sought, 
by  bill  in  equity,  to  compel  the  mortgagee  to  resort  first  to  the  forty 
acres  containing  the  homestead,  for  the  satisfaction  of  the  mortgage, 
so  that  the  judgment,  with  the  residue  of  the  mortgage  debt,  might 
be  satisfied  out  of  the  balance  of  the  quarter  section:  Held,  that  the 
relief  could  not  be  granted,  as  the  effect  of  it  would  be  to  give  the 
judgment  creditor  the  benefit  of  the  release  made,  not  in  his  favor,  by 
an  order  of  the  court,  and  would  be  in  violation  of  the  intent  of  the 
statute,  that  the  homestead  right  should  not  be  injuriously  affected 
for  debt,  without  the  written  assent  of  the  debtor.     Ibid.  178. 

Mistake  in  decree  of  foreclosure. 

15.  Sale  of  land  not  included  in  mortgage.  Where,  upon  the  fore- 
closure of  a  mortgage,  a  decree  was  entered  for  the  sale  of  land  not 
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included  in  the  mortgage  under  which  the  same  was  sold,  and  pos- 
session acquired  by  the  purchaser,  who  was  the  mortgagee,  after  lie 
had  received4the  master's  deed :  Held,  that,  while  the  mistake,  if  such 
it  was,  might  have  been  corrected  on  motion,  after  notice,  yet,  as  it 
operated  as  a  fraud  upon  the  mortgagor,  it  was  equally  within  the 
province  of  a  court  of  equity  to  correct  it  and  relieve  the  mortgagor 
entirely  from  all  evil  consequences  proceeding  from  it,  upon  a  bill 
filed  for  that  purpose.  The  master's  deed,  although  a  nullity,  was  a 
cloud  upon  the  owner's  title.    Robins  v.  Swain,  197. 

16.  In  such  a  case,  a  court  of  equity  will  set  aside  the  decree  and 
sale  as  to  the  land  not  embraced  in  the  mortgage,  restore  the  posses, 
sion  to  the  owner  and  require  the  purchaser  to  account  for  the  reason- 
able rents  and  profits  during  the  time  the  land  was  in  his  possession. 
Ibid.  197. 

Relief  conforming  to  theory  of  bill. 

17.  Redemption  from  judicial  sale.  Although  a  bill  may  not  be 
framed  strictly  as  a  bill  to  redeem  from  a  judicial  sale,  but  to  set 
aside  the  sale,  yet,  if  the  averments  show  the  complainant  entitled  to 
a  decree  for  redemption,  and  the  prayer  of  the  bill  will  authorize  that 
character  of  relief,  it  may  be  granted.     Thomas  v.  Hebenstveit,  115. 

18.  Where  a  bill  prayed  to  have  a  sheriff's  sale  set  aside,  and  was 
not  strictly  a  bill  to  redeem,  and  it  appeared  that  the  sale  could  not 
be  sustained,  and  that  a  deed  had  been  made,  the  court  decreed  the 
payment  of  the  money  necessary  to  a  redemption,  and  upon  such 
payment,  that  the  purchaser  convey  the  land  to  complainant:  Held, 
that,  as  the  bill  showed  the  necessary  facts,  the  decree  was  proper  as 
doing  complete  justice  between  the  parties.    Ibid.  115. 

Decree  as  to  all  the  defendants. 

19.  Whether  necessary.  Where  a  final  decree  was  rendered  on  a 
bill  in  chancery,  without  taking  the  default  of,  or  taking  any  decree 
against  certain  parties  defendant,  who  seemed  to  have  been  unneces- 
sary parties,  there  being  no  evidence  against  them,  it  was  held,  that 
the  bill  should  have  been  dismissed  as  to  them,  but  that  a  failure 
to  do  so,  which  worked  no  prejudice  to  the  real  and  proper  defendants, 
was  no  sufficient  ground  for  reversing  the  decree  against  them.  Dra- 
per v.  Draper,  17. 

Confirmation  of  master's  sale. 

20.  When  the  record  should  shoio  application  of  the  proceeds  before 
confirmation.  Where  partnership  property  was  sold  under  a  decree 
of  court,  for  the  payment  of  the  joint  debts,  and  one  of  the  partners 
became  the  purchaser,  it  was  held,  erroneous  to  confirm  the  master's 
report  of  sale  when  it  failed  to  show  that  the  purchaser  paid  to  the 
master  the  amount  of  his  bid,  or  the  payment  of  debts  out  of  the  sum 
bid,  as  the  other  partner  was  jointly  interested  in  the  payment  of  the 
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firm  debts,  and  had  the  right  to  have  the  record  show  the  payment  of 
such  debts,  what  debts,  and  to  what  extent.  Renfrew  et  al.  v.  Pearce, 
125. 

Preserving  the  evidence. 

21.  On  assessment  of  damages  after  dissolution  of  injunction.  The 
rule  in  chancery  requiring-  the  evidence  upon  which  a  decree  is 
rendered  to  be  preserved  in  the  record,  applies  to  an  order  of  the 
court  assessing  damages  on  the  dissolution  of  an  injunction;  and 
unless  the  evidence  is  preserved,  the  decree  will  be  reversed  as  to  the 
assessment.    Albright  et  al.  v.  Smith  et  al.  181. 

22.  And  of  the  manner  thereof.  Since  the  passage  of  the  act  allow- 
ing  oral  testimony  in  chancery  cases,  it  has  been  held  that  the  evi- 
dence or  facts  proved  by  it  ought,  as  before,  to  appear  in  the  record ; 
and  that  the  same  maybe  stated  in  the  decree,  in  a  bill  of  exceptions, 
in  a  certificate  of  the  judge,  or  in  a  master's  report.  Mcintosh  v.  Saun- 
ders, 128. 

23.  It  has  often  been  decided  that  evidence  can  not  be  incorporated 
in  the  record  by  the  clerk  copying  it  into  the  transcript  and  certify- 
ing it  to  be  a  complete  copy  of  the  evidence  in  the  case.  And 
where,  several  years  after  the  hearing,  the  judge  who  tried  the  cause, 
in  vacation,  without  notice  to  the  'opposite  party,  certified  that  the 
transcript  made  by  the  clerk  was  a  complete  copy  of  the  evidence, 
it  was,  on  motion,  stricken  from  the  files  and  not  considered.  Ibid. 
128. 

Finding  of  facts  in  decree. 

24.  Presumption.  Where  a  decree  states  that  proofs  were  heard, 
and  then  finds  the  facts,  it  will  be  presumed  that  the  evidence  justified 
the  finding,  unless  the  evidence  is  preserved  in  the  record,  and  it 
fails  to  prove  the  facts  found.     Ibid.  128. 

Voluntary  declaration  of  trust. 

25.  Whether  enforcible  in  equity.    See  TRUSTS,  1  to  3. 

Perversion  of  trust  fund. 

26.  Equity  will  follow  the  proceeds.    See  TRUSTS,  6. 

CHATTEL  MORTGAGES.     See  MORTGAGES,  9. 
CHECKS.    See  BANKERS  AND  BANK  CHECKS,  1,  2,  3. 
COLOR  OF  TITLE.    See  LIMITATIONS,  4,  5. 
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COMITY  BETWEEN  THE  STATES. 
Appointment  of  a  receiver  in  another  State. 

1,  Effect  thereof  on  the  rights  of  creditors  in  this  State.  Where  real 
estate  belonging  to  a  bank  of  another  State  was  attached  in  our  courts 
by  a  creditor,  it  was  held,  that  a  decree  of  a  court  of  the  State  where 
the  bank  had  its  place  of  business,  finding  the  bank  insolvent,  appoint- 
ing a  receiver,  and  restraining  it  from  further  transacting  business, 
afforded  no  ground  for  quashing  the  writ  of  attachment,  as  the  bank 
was  liable  to  be  sued  in  this  State  to  reach  property  held  by  it.  City 
Insurance  Company  of  Providence  v.  Commercial  Bank  of  Bristol,  348. 

2.  Even  if  the  lank  had  forfeited  its  charter,  under  the  laws  of  its 
State,  the  obligation  of  its  contracts  survived,  and  its  property  not  in 
the  hands  of  a  bona  fide  purchaser  may  be  subjected  to  the  pa}',ment 
of  its  debts,  by  suit  commenced  by  attachment,  there  being  nothing 
in  the  comity  existing  between  States  rendering  it  improper  on  the 
ground  that  by  the  local  laws  its  effects  are  in  the  hands  of  a  receiver. 
Ibid.  348. 

COMMON  LAW. 

In  other  States. 

1.  Presumption.  The  courts  of  this  State  will  not  take  judicial 
notice  of  the  statutes  of  other  States  changing  the  common  law,  and, 
in  the  absence  of  proof  to  the  contrary,  will  presume  that  the  com- 
mon law  is  in  force  in  such  States.    Tinkler  v.  Cox,  119. 

CONFLICT  OF  LAWS. 

Title  to  real  estate. 

1.  Determined  by  the  laws  of  the  State  in  which  the  land  is  situate. 
See  REAL  ESTATE,  1,  2. 

Receivers  appointed  in  another  State. 

2.  Effect  thereof  on  the  rights  of  creditors  in  this  State.  See  COMI- 
TY, 1,  2. 

Injunctions  in  another  State. 

3.  Whether  operative  in  this  State.    Same  title,  1. 

CONSIDERATION. 

Of  notes  given  for  purchase  money  of  land. 

1.  What  constitutes  the  consideration.  Where  a  purchase  of  land  is 
made  under  a  bond  or  contract  which  provides  for  a  conveyance  of 
the  title  to  the  land  upon  payment  of  the  notes  given  for  the  unpaid 
price,  the  true  consideration  of  such  notes,  is  not  the  warranty  deed 
to  be  made,  but  the  title  to  the  land  with  which  the  purchaser  is  to 
be  invested.  If  the  title  fails  or  can  not  be  given,  the  consideration 
fails.    Thompson  v.  Shoemaker,  256. 
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Failure  of  consideration. 

2.  What  constitutes — of  neglect  to  perform  contract  in  future.  Where 
the  consideration  of  an  undertaking  is  the  promise  of  the  obligee  to 
perform  some  other  act  in  the  future,  the  neglect  of  the  latter  to  per- 
form will  not  defeat  the  consideration  or  show  its  failure,  as  the  obli- 
gor may  still  enforce  the  contract  of  the  obligee.     Gage  v.  Lewis,  604. 

Parol  evidence  to  yary  written  agreement. 

3.  In  respect  to  the  consideration.     See  EVIDENCE,  1. 

Plea  op  want  or  failure  of  consideration. 

4.  Of  its  requisites.     See  PLEADING,  10. 

Of  a  voluntary  declaration  of  trust. 

5.  Whether  enforcible  in  equity.     See  TRUSTS,  1  to  4. 

CONSTITUTIONAL  LAW. 

Eminent  domain. 

1.  Effect  of  constitution  of  1870  upon  the  then  existing  laws  in  re- 
spect to  condemnation  of  land  for  right  of  way.  See  EMINENT  DO- 
MAIN, 8. 

2.  Whether  the  fee  passes — effect  of  constitution  of  1870  on  proceed- 
ings completed  before  its  adoption.     See  EMINENT  DOMAIN,  1. 

Taxing  peddlers,  auctioneers,  brokers,  etc. 

3.  By  whom  the  power  may  be  exercised,  under  sec.  1,  art.  9,  of  the  con- 
stitution.   See  TAXATION,  12. 

Imprisonment  for  debt. 

4.  Constitutional  provision  applies  to  writs  of  ne  exeat.  See  NE 
EXEAT,  1. 

Compensation  of  county  superintendent. 

5.  Under  acts  of  1867  and  1872 — effect  of  new  constitution.  See 
FEES  AND  SALARIES,  1,  2. 

County  boards — fixing  compensation. 

6.  As  to  officers  elected  prior  to  adoption  of  new  constitution.  Same 
title,  3. 

Of  the  mode  of  passing  statutes.    See  STATUTES,  1. 

CONTINUANCE. 
Amendment  of  summons. 

1.  As  ground  for  continuance.  Where  the  court  allowed  the  sum- 
mons in  debt  upon  an  official  bond  to  be  amended  by  inserting  the 
debt  claimed,  it  was  held,  that  the  amendment  was  not  of  such  a  char- 
acter as  to  surprise  the  defendants,  and,  therefore,  no  cause  for  a  con- 
tinuance.   Kagay  et  al.  v.  Trustees  of  Schools,  75. 
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Absence  of  attorney. 

2.  As  a  member  of  the  General  Assembly.  In  support  of  a  motion 
for  a  continuance,  the  plaintiff  filed  an  affidavit  that  the  principal 
attorney  in  the  case  was  employed  as  such  before  he  was  elected  to 
the  Senate  of  the  State,  of  which  he  was  then  a  member;  that  he  was 
absent  at  Springfield  in  the  discharge  of  his  duty  as  such  Senator, 
and  that  the  presence  of  such  attorney  was  necessary  to  a  full,  fair 
and  proper  trial  of  the  case:  Held,  that  the  affidavit  brought  the  case 
clearly  within  the  statute,  and  that  it  was  error  to  refuse  the  continu- 
ance.   St.  Louis  and  Southeastern  Railway  Co.  v.  Teters,  144. 

3.  Statute  construed.  The  46th  section  of  the  act  of  February  22, 
1872,  relating  to  continuances  where  the  attorney  is  engaged  as  a 
member  of  the  General  Assembly,  does  not  repeal  the  prior  law  allow- 
ing exceptions  to  be  taken  to  the  decisions  of  the  court  in  overruling 
motions  for  continuance.  The  word  "may,"  in  the  latter  clause  of  the 
statute  of  1872,  is  construed  to  mean  "must."     Ibid.  144. 

Agreement  to  try  a  cause. 

4.  Does  not  estop  party  from  asking  a  continuance.  Where  it  was 
agreed,  on  the  changing  of  the  venue  of  a  cause,  that  it  should  be 
tried  at  the  next  term  of  the  court,  it  was  held,  that  this  did  not  estop 
the  party  from  claiming  a  continuance  for  good  cause.    Ibid.  144. 


CONTRACTS. 

Agreement  by  one  partner  to  pay  firm  debts. 

1.  Construction  thereof — whether  a  contract  of  indemnity  merely. 
Where  one  member  of  a  firm  purchases  the  assets  of  the  firm,  and 
gives  a  bond  of  indemnity  to  his  co-partner,  conditioned  that  he  shall 
pay  all  debts  of  the  firm  due  or  to  become  due  to  any  and  all  persons 
whomsoever,  the  reasonable  construction  will  be,  that  the  debts  shall 
be  paid  when  they  become  due,  and  as  to  those  then  overdue,  that  he 
shall  pay  them  immediately.     Gage  v.  Lewis,  604. 

2.  Where  a  bond  is  given,  intended  as  a  bond  of  indemnity,  but 
containing  a  covenant  that  the  obligor  will  pay  certain  debts  for  which 
the  obligee  is  liable,  and  the  obligor  fails  to  perform,  an  action  lies 
for  the  breach,  and  the  obligee  is  entitled  to  recover  the  sums  agreed 
to  be  paid,  although  it  is  not  shown  that  he  has  been  damnified,  un- 
less, from  the  whole  instrument,  it  manifestly  appears  that  its  sole 
object  was  a  covenant  of  indemnity.    Ibid.  604. 

Employment  for  a  specified  time. 

3.  And  wrongfully  discharged,  for  unexpired  time.  Where  a  plain- 
tiff was  employed  as  book-keeper  for  the  term  of  one  year,  to  be  paid 
$150  per  month  until  the  defendant's  mill  went  into  operation,  and 
$200  per  month  after  that  time,  and  he  was  discharged,  without  any 
sufficient  cause,  before  the  end  of  the  year,  and  paid  his  wages  up  to 
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the  time  of  his  discharge:  Held,  in  a  suit  by  him  to  recover  wages  for 
the  unexpired  term,  that  a  verdict  in  favor  of  the  defendant  was  against 
the  law  and  the  evidence.     Chiles  v.  Belleville  Nail  Mill  Co.  123. 

Construction  of  contracts. 

4.  General  rules.  In  the  construction  of  written  contracts,  the  in- 
tention of  the  parties  to  the  contract  is  to  be  determined  from  the 
whole  instrument,  and,  when  the  intention  can  be  so  ascertained,  it 
is  the  duty  of  courts  to  carry  it  into  effect.    Massie  v.  Belford,  290. 

5.  If  a  contract  contains  ambiguous  words,  or  words  of  doubtful 
construction,  the}r  will  be  construed  most  strongly  against  the  party 
who  executed  the  same,  as  the  other  party  is  not  presumed  to  have 
chosen  the  expression  of  doubtful  meaning.     Ibid.  290. 

Contracts  construed. 

6.  Guaranty  depending  on  prosecution  of  suit.  Where  the  plaintiffs 
in  an  action  of  assumpsit,  claiming  property,  had  brought  an  action 
of  trespass  against  A  in  respect  to  the  same,  which  the  defendants  had 
purchased  of  A,  and  the  plaintiffs  and  defendants  entered  into  a  writ- 
ten agreement  that  the  former  would  prosecute  no  suit  against  the 
latter  on  account  of  the  property  so  purchased,  but  should  prosecute 
the  suit  then  pending  against  A,  and  if  successfully  prosecuted,  the 
defendants  guaranteed  to  plaintiffs  $700,  and  the  pending  suit  against 
A  was  dismissed  for  want  of  a  declaration,  but  a  recovery  was  had 
upon  a  second  suit  for  the  same  cause  of  action:  Held,  that  the  de- 
fendants were  liable  upon  their  guaranty,  as  the  true  intent  of  the 
parties  was,  that  defendants  should  pay,  if  the  plaintiffs  made  their 
title  good,  without  reference  to  the  identical  suit  then  pending.  Reed 
&  Mann  v.  Ellis  &  Bro.  206. 

7.  Contractor — manner  of  payment  for  erecting  a  building.  Where 
the  plaintiff  agreed  to  complete  a  building  for  a  certain  sum,  one- 
half  of  which  was  to  be  paid  him  in  money,  and  he  was  to  take  41 
shares  out  of  142,  which  represented  the  whole  interest  in  the  build- 
ing and  grounds,  in  payment  for  the  balance  due  him,  it  was  held, 
that  when  the  value  of  the  building  was  enhanced  by  certain  changes 
in  the  plans,  for  which  the  plaintiff  paid  nothing,  he  had  no  right  to 
any  extra  shares  representing  the  enhanced  value,  but  was  .entitled  to 
receive  only  those  he  had  contracted  for.  Fox  River  Manuf.  Co.  v. 
Reeves,  403. 

8.  Promissory  note  construed,  as  to  time  of  payment.  See  PROM- 
ISSORY NOTES. 

Limitation  of  liability  of  carriers. 

9.  By  contract.     See  CARRIERS. 
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CONTRACTORS. 

Liability  upon  orders  drawn  upon  them. 

By  sub-contractor.    See  DRAFTS— ORDERS,  3. 

CONTRIBUTION. 

AS  BETWEEN  TENANTS   IN  COMMON. 

1.  Where  one  tenant  in  common  removes  an  incumbrance  from 
the  common  estate,  the  other  tenants  must  contribute  to  the  extent  of 
their  respective  interests,  and  to  secure  such  contribution,  a  court  of 
equitjr  will  enforce  upon  such  interests  an  equitable  lien  of  the  same 
character  with  that  which  has  been  removed  by  the  redeeming  ten. 
ant.     Fisher  v.  Eslaman  et  al.  78. 

2.  Where  the  land  of  A  and  B,  owned  by  them  as  tenants  in  com- 
mon, is  sold  upon  foreclosure  of  a  mortgage  given  by  them,  and  after 
the  expiration  of  twelve  months,  is  redeemed  by  a  judgment  creditor 
of  A,  and  a  deed  made  to  the  creditor,  the  latter  will  acquire  no  title 
to  the  interest  of  B,  but  it  seems  that  as  such  creditor  succeeds  to  the 
position  of  A,  and  was  compelled  to  advance  money  to  remove  the 
prior  incumbrance  as  to  both  A  and  B,  he  will  be  entitled  in  equity 
to  compel  B  and  those  succeeding  to  his  title,  to  contribute  towards 
the  cost  of  redemption.     Ibid.  78. 

CONVEYANCES. 
What  will  pass  on  conveyance  of  land. 

1.  Of  growing  crops.  As  between  vendor  and  vendee,  growing  crops 
are  real  estate,  and,  unless  reserved,  pass  to  the  purchaser  by  a  deed 
of  the  land  as  being  annexed  to  and  forming  a  part  of  the  freehold. 
Talbot  v.  Hill,  et  al.  106. 

What  is  subject  to  be  conveyed. 

2.  Life  estate  in  married  woman  may  be  mortgaged  by  husband  and 
wife.    See  MORTGAGES,  3. 

Whose  duty  to  prepare  deed. 

3.  As  between  vendor  and  purchaser.  See  VENDOR  AND  PUR- 
CHASER, 10. 

Acknowledgments  of  deeds.    See  that  title. 

CORPORATIONS. 

Municipal  corporations. 

1.  Powers  of  officers  limited  by  charter.  Members  of  a  village  coun- 
cil, who  are  also  made  a  board  of  education,  can  only  exercise  the 
powers  conferred  expressly  or  by  implication.  They  may  do  such 
things  as  may  be  necessary  to  effectuate  the  purposes  of  the  creation 
of  the  body  of  which  they  are  officers.    But  they  have  not  an  unlimited 
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discretion,  "but  must  look  to  the  law  creating  the  office  for  their  war- 
rant in  all  they  do  officially.  Sherlock  et  al.  v.  The  Village  of  Win- 
netka,  530. 

2.  Erecting  school  buildings — perverting  the  buildings  to  purposes  not 
intended — construction  of  a  village  charter.     See  SCHOOLS,  1. 

3.  Liability  for  injury  from  want  of  repair  to  gutters  on  streets.  See 
HIGHWAYS,  3,  4. 

4.  Liability  of  individual  who  creates  a  nuisance  to  reimburse  the  city 
for  damages  paid  by  reason  thereof    Same  title,  2. 

Remedies  by  and  against  corporations. 

5.  After  they  have  ceased  to  exist.  It  is,  no  doubt,  true,  when  a  cor- 
poration surrenders  its  charter,  or  ceases  to  exist  by  efflux  of  time,  or 
its  charter  is  declared  forfeited  by  a  judicial  tribunal  of  competent 
jurisdiction,  that  it  can  neither  sue  nor  be  sued,  although  the  obligation 
of  its  contracts  survive  and  may  be  enforced  against  any  property 
that  belonged  to  the  corporation,  which  has  not  passed  into  the  hands 
of  bona  fide  purchasers.  City  Ins.  Go.  of  Providence  v.  Commenxial 
Bank  of  Bristol,  348. 

Foreign  corporations. 

6.  Forfeiture  of  charter  under  the  law  of  the  State  of  their  creation 
-effect  on  the  rights  of  creditors  in  this  State.    See  COMITY,  2. 

COSTS. 
On  petition  for  survey  under  act  op  1869. 

1.  By  whom  to  be  paid.  In  a  proceeding  under  the  act  of  March 
25,  1869,  for  the  permanent  survey  of  lands,  the  costs  and  expenses 
of  the  suit  and  surveys  must  be  apportioned  among  all  the  parties, 
according  to  their  several  interests,  and  it  is  error  to  require  one  of 
them  to  pay  all  the  costs  of  a  particular  survey.  Stevens  v.  Allman 
et  al.  245. 

On  appeal  prom  county  court  to  circuit  court. 

2.  Costs  on  reversal.  Where  the  circuit  court  reverses  the  judg- 
ment of  the  county  court,  and  remands  the  cause,  it  is  proper  to  ren- 
der judgment  against  the  appellee  for  the  costs  on  the  appeal  in 
the  circuit  court.    Otten  v.  Lehr,  64. 

Payment  of  costs. 

3.  By  giving  note  therefor.    See  PAYMENT,  2. 

COUNTY  BOARDS. 

Fixing  compensation  of  county  officers.    See  FEES  AND  SALA- 
RIES, 3. 

41— 68th  III. 
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COVENANT. 

When  the  proper,  remedy. 

To  recover  the  value  of  shares  in  a  building.    See  DEBT,  1. 

CREDITORS. 

Compelling  creditor  to  resort  to  particular  fund. 

In  favor  of  another  creditor  who  cannot  reach  the  entire  fund — rule 
does  not  apply  as  between  debtor  and  creditor.  See  CHANCERY,  12, 
13,  14. 

CRIMINAL  COURT  OF  COOK  COUNTY. 
Op  its  jurisdiction.    See  JURISDICTION,  1. 

CRIMINAL  LAW. 

Indictment. 

1.  Of  its  general  requisites — construction  of  the  statute.  Sec.  162  of 
the  Criminal  Code  of  1845,  which  provides  that  an  indictment  shall 
be  sufficient  which  charges  the  offense  in  the  terms  and  language  of 
the  statute,  or  so  plainly  that  the  nature  of  the  offense  may  be  easily 
understood  by  the  jury,  is  not  limited  to  the  criminal  code  as  it  then 
existed,  but  it  is  a  general  rule  of  criminal  pleading,  applicable  to 
all  cases  within  its  terms,  without  regard  to  the  date  of  the  enactment 
of  the  statute  under  which  the  cases  may  arise.  Lyons  et  al.  v.  The 
People,  271. 

2.  Indictment  for  burglary—for  breaking  into  car.  An  indictment 
for  burglary,  which  charged  that  the  defendants,  on,  etc.,  at,  etc.,  "in 
the  night  time  of  the  same  clay,  a  freight  car  of  the  Illinois  Central 
Railroad  Company,  incorporated  as  such  railroad  company  under  the 
laws  of  the  State  of  Illinois,  by  virtue  of  an  act  of  the  General  As- 
sembly thereof,  feloniously,  wilfully,  maliciously  and  forcibly  did 
then  and  there  break  and  enter,  with  intent  the  goods  and  chattels  of 
the  said  Illinois  Central  Railroad  Company,  in  the  said  freight  rail- 
road car  then  and  there  being,  feloniously  to  steal,  take  and  carry 
away,"  etc.  It  was  objected  that  it  was  bad  because  the  word  "bur- 
glariously" was  omitted:  Held,  that  as  the  offense  was  stated  in  the 
terms  and  language  of  the  statute,  and  so  plainly  that  the  nature  of 
the  offense  could  be  easily  understood,  it  was  sufficient.     Ibid.  271. 

Joinder  of  counts  in  indictment. 

3.  Although  it  is  not  proper  to  include  separate  and  distinct  felo- 
nies in  different  counts,  of  the 'same  indictment,  it  is  proper  to  state 
the  same  offense  in  different  ways  in  as  many  different  counts  as  the 
pleader  may  think  necessary,  even  though  the  judgment  on  the  sev- 
eral counts  be  different,  provided  all  the  counts  are  for  felonies,  or  all 
for  misdemeanors.  So,  a  count  for  larceny  may  be  joined  in  an  in- 
dictment  for  burglary.    Ibid.  271. 
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Burglary. 

4.  What  constitutes.  In  order  to  constitute  burglary  in  breaking 
into  a  railroad  car  with  intent  to  steal,  it  is  not  necessary  that  the 
doors  of  the  car  should  be  locked  or  fastened  in  some  secure  way,  so 
as  not  to  tempt  persons  to  enter.  The  carelessness  of  the  owner  in 
securing  and  guarding  his  property,  affords  no  excuse  to  the  commis- 
sion of  a  burglary  or  larceny.    Lyons  et  al.  v.  The  People,  271. 

5.  When  a  door  is  closed,  it  is  burglary  for  any  one,  with  a  felo- 
nious intent,  to  open  it  and  enter  the  house  in  the  night  time,  without 
the  owner's  consent,  and  it  makes  no  difference  how  many  bolts  and 
bars  might  have  been  used,  but  which  were  neglected.  But  if  the 
owner  is  consenting  to  the  entry,  there  can  be  no  burglary.    Ibid.  271 

General  verdict  on  several  counts. 

6.  Where  an  iudictment  contained  two  counts,  one  for  burglary  and 
the  other  for  the  larceny  of  goods  of  the  value  of  $5,  and  the  jury 
returned  a  general  verdict  of  guilty,  and  fixed  the  term  of  confine- 
ment in  the  penitentiary,  it  was  urged  that  no  judgment  could  be  ren- 
dered thereon,  as  the  second  count  showed  petit  larceny  only :  Held, 
it  being  evident  that  both  counts  related  to  the  same  transaction,  that 
the  objection  was  not  well  taken.    Ibid.  271. 

Punishment  under  general  verdict. 

7.  Where  an  indictment  in  one  count  charges  a  burglary  and  in 
another  a  larceny,  at  the  same  time,  in  the  car  or  building  which  was 
broken  and  entered,  and  the  defendant  is  found  guilty  generally,  and 
a  punishment  imposed  which  is  by  law  authorized  to  be  inflicted  for 
the  offense  charged  in  either  count,  the  verdict  must  be  sustained. 
Ibid.  271. 

Degree  op  evidence  required  to  convict. 

8.  On  the  trial  of  an  indictment,  the  defendants  asked  the  follow- 
ing instruction:  "The  policy  of  the  law  is,  that  it  were  better  that 
ninety  and  nine,  or  any  indefinite  number  of  guilty  persons  should 
escape,  than  that  one  innocent  man  should  be  convicted,  and  that  mere 
probabilities  are  not  sufficient  to  warrant  a  conviction ;  nor  is  it  suffi- 
cient to  authorize  a  conviction  that  the  greater  weight  or  preponder- 
ance of  evidence  supports  the  allegation  of  the  indictment;  nor  that, 
upon  the  doctrine  of  chances,  it  is  more  probable  that  the  defendants 
are  guilty  than  that  they  are  innocent,  not  even  if  the  probabilities  are 
as  one  million,  or  any  indefinite  number,  in  favor  of  their  guilt,  to  one 
in  favor  of  their  innocence.  Unless  the  jury  are  able  to  say,  from 
all  the  evidence,  that  every  material  allegation  of  the  indictment  is 
proven  beyond  a  reasonable  doubt,  they  must  find  the  defendant  not 
guilty."    The  court  struck  out  the  words  italicised :    Held,  that  they 
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were  properly  stricken  out,  as  they  declared  no  rule  of  law  and  eluci- 
dated none  already  given,  and  only  tended  to  perplex  and  confuse  the 
minds  of  the  jurors.    Lyons  et  al.  v.  The  People,  271. 

9.  In  the  same  case  the  defendants  asked  the  following  instruction : 
"Before  the  jury  can  convict,  it  must  be  made  to  appear  beyond  a 
reasonable  doubt  that  the  defendant,  and  not  somebody  else,  commit- 
ted the  offense  charged  in  the  indictment.  It  is  not  sufficient  that  the 
evidence  shows  that  the  defendant  or  some  other  persons  committed 
such  offense,  nor  that  the  probabilities  are  that  the  defendants  and  not 
some  one  else  committed  such  offense."  The  court  modified  it  by 
adding:  "unless  those  probabilities  are  so  strong  as  to  remove  all  rea- 
sonable doubt  of  the  innocence  of  the  defendants,  or  either  of  them, 
arid  to  leave  in  the  minds  of  the  jury  no  reasonable  doubt  of  the  de- 
fendant's guilt:"  Held,  that  the  modification  did  not  authorize  a  con- 
viction upon  mere  probabilities,  but  from  the  probabilities  arising 
from  the  evidence,  and  could  not  prejudice  the  defendants.    Ibid.  271. 

CROSS-BILLS.    See  CHANCERY,  2,  3,  4. 

DAMAGES. 
Exemplary  damages.    See  MEASURE  OF  DAMAGES,  11. 
Excessive  damages.    See  NEW  TRIALS,  3  to  6. 

DEBT. 

Whether  the  proper  remedy. 

1.  Debt  can  only  be  maintained  for  a  sum  certain,  or  which  may 
be  rendered  certain  by  computation.  For  a  refusal  to  convey  shares 
in  a  building  according  to  the  terms  of  a  contract  under  seal,  when 
the  contract  fixes  no  value  to  the  shares-,  debt  will  not  lie.  Covenant 
is  the  appropriate  action  in  such  a  case.  Fox  River  Manf.  Co.  v. 
Beeves,  403. 

2.  Where  the  obligor  binds  himself  to  pay  a  fixed  sum  of  money, 
or  to  perform  some  other  act,  and  fails  to  perform  it  in  the  time  lim- 
ited, debt  properly  lies  to  recover  the  sum  agreed  to  be  paid.  Ibid. 
403. 

DECREE. 

For  sale  op  life  estate  in  land. 

Should  fix  the  value  of  the  life  estate — and  of  the  rule  oy  which  ascer- 
tained.   See  LIFE  ESTATE,  1. 

DELIVERY 
As  to  delivery  op  goods  sold.    See  SALES,  7  to  11 
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DEPOSITIONS. 

Notice  of  the  taking. 

1.  Where  a  party  taking  a  deposition  sent  a  notice  by  mail  to  the 
attorney  of  the  other  party,  at  the  place  where  he  kept  his  office,  and 
it  was  returned  with  an  admission  of  service,  and  acted  upon  under 
the  belief  that  it  was  signed  by  authority  of  the  attorney,  who  was,  in 
fact,  absent,  and  it  appeared  that  the  admission  was  signed  by  the 
attorney's  son  and  law  partner:  Held,  that  this  fact,  coupled  with  the 
late  period  of  making  the  motion  to  suppress  the  deposition,  was  a 
sufficient  reason  for  overruling  the  motion.    Brown  v.  Clement,  192. 

DESCENTS. 

When  the  statute  applies. 

1.  Under  the  terms  of  a  deed.  When  real  estate  is  conveyed  to  a 
trustee,  to  be  held  by  him  in  trust,  solely  for  the  benefit  of  A,  during 
her  natural  life,  and  the  remainder  to  her  heirs  forever,  and  there  are 
born  to  her  four  children,  two  of  whom  die  in  infancy,  without  issue, 
the  equitable  interest  of  the  two  so  dying  will  descend  according  to 
our  statute  of  descents,  the  mother  taking,  as  the  sole  surviving  parent, 
two  shares  of  the  portion  each  held  in  the  remainder.  Voris  v.  Sloan 
et  al.  588. 

DESCRIPTION. 

Op  land  in  a  deed. 

1.  Monuments  control  as  to  "boundary.  Where  monuments  and  ad- 
measurements are  both  mentioned  in  the  description  of  land  conveyed, 
the  purchaser  must  hold  b}'  the  boundaries  given  by  the  monuments. 
Lull  et  al.  v.  City  of  Chicago,  518. 

DISTRESS  FOR  RENT.    See  LANDLORD  AND  TENANT,  1. 

DIVORCE  AND  ALIMONY. 

Alimony. 

1.  Whether  reasonable.  Where,  on  decreeing  a  divorce  in  favor  of 
a  wife,  the  court  fixed  her  alimony,  for  the  support  of  herself  and 
children,  at  $3000,  payable  in  installments  of  $500  each  and  every 
six  months,  which  sum  did  not  amount  to  over  one-fourth  of  what 
the  husband  owned,  according  to  his  own  version  of  losses  and  of  a 
sham  sale,  and  to  only  one-eighth  of  his  estate,  if  the  sale  was  a  mere 
sham,  it  was  held,  that  the  allowance  was  reasonable,  and  that  the 
times  of  payment  were  favorable  to  the  defendant.  Draper  v.  Dra- 
per, 17. 

Custody  of  children. 

2.  In  case  of  divorce.    See  PARENT  AND  CHILD,  1. 


646  INDEX. 

DOWER. 
Of  what  interest  in  land  widow  is  dowable. 

1.  Where  the  husband  purchases  land,  and,  before  completing  his 
payments  or  receiving  a  deed,*,executes  a  mortgage  upon  the  same, 
and  afterwards  completes  his  payments,  and  the  title  to  the  land 
passes,  under  a  strict  foreclosure,  to  the  mortgagee,  his  widow  will 
not  be  entitled  to  dower  in  such  land.     Taylor  v.  Kearn,  339. 

2.  The  widow  is  not  entitled  to  dower  in  lands  purchased  by  her 
husband  until  he  acquires  an  equitable  title  therein — or,  in  other 
words,  is  in  a  position  to  enforce  a  specific  performance  of  the  con- 
tract; and  if  he  sells  or  incumbers  his  interest  before  that,  the  assignee 
will  take  free  from  any  claim  of  dower,  and  having  so  taken,  no  sub- 
sequent act  of  the  husband  can  operate  to  create  a  dower  right  in  the 
premises  to  the  prejudice  of  such  assignee.     Ibid.  339. 

When  two  are  entitled  in  same  premises. 

3.  In  what  manner  dower  assigned.  Where  A  acquired  title  to  land 
subject  to  the  dower  right  of  the  complainant,  and  after  A's  death 
dower  was  assigned  to  his  widow  in  the  same,  and  the  court  subse- 
quently assigned  the  same  land  to  the  elder  dowress  that  had  been 
assigned  to  A's  widow  :  Held,  that  this  was  a  fatal  error,  and  that  the 
subsequent  assignment  of  dower  should  have  been  such  that  a  pro- 
portionate part  only  would  have  been  taken  from  the  dower  first 
assigned,  and  the  residue  from  the  owners  of  the  other  parts  of  the 
premises.    Steele  v.  La  Frambois1  Admr.  456 

What  will  bar  dower. 

4.  Taking  under  the  husband's  will.  The  taking  of  a  life  estate,  or 
any  estate  that  can  be  enjoyed,  under  the  husband's  will,  will  bar  the 
wife's  right  to  dower  in  all  the  lands  of  which  the  husband  was  seized 
at  any  time  during  coverture,  whether  the  same  has  been  aliened 
during  his  life  or  not.    Haynie  v.  Dickens,  267. 

DOWRESS  IN  POSSESSION. 
Right  to  emblements. 

After  sale  of  land  with  her  consent.    See  EMBLEMENTS,  2. 

DRAFTS— ORDERS. 

Evidence  op  their  acceptance. 

1.  It  may  be,  in  strict  commercial  transactions,  that  a  draft,  being 
retained  by  the  drawee  and  not  returned  to  the  payee  in  a  reasonable 
time,  may  be  considered  as  accepted  by  the  drawee,  and  his  liability 
to  pay  fixed.    Hall  v.  Steel,  231. ". 

2.  But  where  the  course  of  dealing  between  a  contractor  and  a  sub- 
contractor was  for  the  latter  to  give  orders  on  the  former,  which  he 
entered  on  his  stoppage-book,  and  when  the  monthly  estimates  came 
in  their  amounts  would  be  withheld  from  the  sub-contractor,  and  paid 
on  the  orders,  it  was  held,  that  the  retention  of  such  an  order  was  not 
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an  acceptance  thereof,  so  as  to  make  the  drawee  liable  for  its  amount. 
Hall  v.  Steel,  231. 

Extent  of  drawee's  liability. 

3.  Upon  orders  drawn  upon  a  contractor  by  his  sub-contractor. 
Where  such  had  been  the  previous  course  of  dealing,  that  a  contractor 
paid  orders  drawn  on  him  by  a  sub-contractor  to  the  extent  of  the 
money  due  the  drawee  in  his  hands,  as  shown  by  the  monthly  esti- 
mates of  work  done,  and  it  appeared  that  at  the  time  an  order  was 
drawn  on  the  contractor  by  the  sub-contractor,  the  former  had  in  his 
hands  money  due  the  latter,  sufficient  to  pay  forty-five  per  cent  of  the 
orders  then  in  his  hands :  Held,,  in  a  suit  by  the  payee  of  an  order 
so  drawn,  against  the  contractor,  who  retained  the  order  without  any 
formal  acceptance,  that  the  payee  was  entitled  to  recover  forty-five 
per  cent  of  the  amount  of  the  order.    Ibid.  231. 

DROVERS. 

Liability  for  driving  off  cattle  of  another. 

1.  Where  the  defendant  merely  assisted  a  neighbor  in  driving 
home  some  cattle  he  had  bought,  and  while  on  the  way  the  plaintiff's 
heifer  got  with  the  other  cattle,  the  parties  driving  using  every  rea- 
sonable exertion  to  keep  it  out  of  the  herd,  and  the  neighbor,  being 
unable  to  separate  it  from  his  other  cattle,  drove  it  home,  and  the 
defendant  promises  the  neighbor  to  see  the  plaintiff  and  buy  it  for 
him:  Held,  the  defendant  incurred  no  liability  under  the  "act  con- 
cerning drovers."    Brown  v.  Boyce,  294. 

EJECTMENT. 
Equities  not  involved. 

1.  In  ejectment,  the  court  can  not  deal  with  the  equities  of  the 
parties.  An  equitable  title  forms  no  bar  to  a  recovery,  and,  by  neces- 
sary consequence,  it  will  not  authorize  a  recovery.  The  plaintiff 
must  recover  upon  the  strength  of  his  own  legal  title,  and  not  upon 
the  weakness  of  the  defendant's.    Fischer  v.  Eslaman  et  al.  78. 

2.  Where  the  plaintiff  in  ejectment  had  attempted  to  redeem  from 
a  master's  sale,  after  the  expiration  of  twelve  months  and  within  the 
time  allowed  judgment  creditors,  the  land  of  one  against  whom  he 
held  no  judgment,  it  was  insisted  that  as  one  of  the  defendants  in 
ejectment  had  received  the  redemption  money  as  the  grantee  of  the 
original  owner,  she  was  estopped  from  disputing  the  validity  of  the 
redemption,  but  it  was  held  that  this  could  not  change  the  legal  title. 
At  best  it  only  created  an  equity  in  favor  of  the  party  redeeming 
against  the  party  receiving  the  money.    Ibid.  78. 

Assessment  for  improvements. 

3.  In  favor  of  defendant.  The  legislature  intended,  by  the  enact- 
ment of  the  55th  section  of  the  chapter  entitled  "Ejectment,"  to  afford 
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a  speedy  method  of  adjusting  the  value  of  permanent  improvements 
made  prior  to  notice  of  the  adverse  title,  and  the  section  embraces 
minor  as  well  as  adult  plaintiffs.    Potts  v.  Cullum  et  al.  217. 

New  trials  in  ejectment. 

4.     Under  the  statute.    See  NEW  TRIALS,  1. 

ELECTIONS. 

Municipal  subscription. 

Of  elections  in  respect  thereto.  See  MUNICIPAL  SUBSCRIP- 
TION, 1  to  7. 

EMBLEMENTS. 

Rights  op  tenant. 

1.  Where  a  tenancy  for  an  uncertain  period  is  terminated  by  the 
act  of  the  law,  the  tenant  is  entitled  to  emblements;  but  where  it  is 
terminated  by  act  of  the  tenant,  he  has  no  emblements.  Talbot  v.  Hill 
et  al.  106. 

Right  op  dowress  in  possession. 

2.  After  sale  of  land  by  her  consent.  Where  a  dowress,  in  possession 
of  land  on  which  she  had  sown  a  crop  of  wheat,  in  a  suit  for  parti- 
tion, consented  that  her  dower  in  the  premises  might  be  sold,  which 
was  accordingly  done,  and  she  received  one-seventh  of  the  proceeds 
of  the  sale  in  lieu  of  her  dower,  it  was  held,  that  the  growing  crop 
passed  by  the  sale  to  the  purchaser,  and  that  she  could  not  claim  the 
same  as  emblements,  as  her  estate  was  terminated  by  her  own  act  in 
consenting  to  the  sale  and  taking  a  share  of  the  proceeds.    Ibid.  106. 

EMINENT  DOMAIN. 

Whether  the  pee  passes. 

1.  Effect  of  new  constitution.  The  constitutional  provision  provid- 
ing that  the  fee  to  lands  taken  for  right  of  way  shall  not  pass,  but 
remain  in  the  land-owner,  has  no  application  to  proceedings  com- 
pleted before  the  adoption  of  the  constitution,  and  the  duty  of  railway 
companies  to  fence  their  track  is  not  affected  by  the  fact  whether  they 
own  the  fee  or  have  only  an  easement  in  their  right  of  way.  Toledo, 
Peoria  and  Warsaw  Railway  Co.  v.  Pence,  524. 

What  are  proper  elements  of  damages. 

2.  As  the  design  of  the  law  is  to  fully  compensate  a  party  for  all 
injury  he  may  sustain  by  reason  of  the  appropriation  of  his  land 
for  railroad  purposes,  and  which  shall  grow  out  of  or  be  occasioned 
by  the  location  and  use  of  the  road,  evidence  as  to  the  danger  of 
killing  stock,  and  the  danger  of  the  escape  of  fire  by  reason  of  the 
construction  of  the  road,  is  proper  to  be  considered  by  the  jury.  Such 
damages  are  as  much  proximate  as  those  growing  out  of  the  danger 
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and  inconvenience  of  crossing  the  road  from  one  part  of  the  farm  to 
another.  St.  Louis  and  Southeastern  Railway  Co.  v.  Teters,  144. 

Proof  of  title  by  owner. 

3.  Not  necessary.  On  the  assessment  of  damages  for  right  of  way, 
under  the  act  of  1852,  the  land  owner  is  not  bound  to  prove  title  to 
entitle  him  to  compensation  and  damages.  By  instituting  the  pro- 
ceeding against  the  defendant,  the  petitioner  admits  his  ownership. 
Ibid.  144. 

Payment  confers  the  right. 

4.  Not  the  order  of  court.  Under  the  statute,  it  is  the  payment  of 
the  money  found  by  the  jury,  and  not  the  order  of  the  court,  that  con- 
fers the  right  of  way.  Such  order,  with  evidence  of  payment,  will 
constitute  a  justification  for  taking  the  property  condemned.  Ibid. 
144. 

Award  of  execution. 

5.  Whether  proper.  Where  a  corporation,  seeking  to  condemn 
lands  for  a  right  of  way,  has  not  taken  possession  and  used  the  land 
when  the  trial  and  assessment  of  compensation  and  damages  are  had, 
it  is  erroneous  to  render  a  judgment  awarding  an  execution  for  its 
collection;  but  if  the  company  has  taken  possession  and  is  in  the 
occupancy  of  the  land,  then  such  a  judgment  is  proper.     Ibid.  144. 

6.  It  is  error  for  the  circuit  court,  on  the  trial  of  an  appeal,  to 
award  execution  on  the  judgment  for  the  amount  of  the  compensa- 
tion and  damages  assessed  in  a  proceeding  to  condemn  land  for  a 
right  of  way.  Springfield  and  III.  Southeastern  Railway  Co.r.  Turner ', 
187. 

Right  of  possession  pending  appeal. 

7.  And  how  to  obtain  it  properly.  Under  the  act  of  1852  relating 
to  the  right  of  way,  where  an  appeal  was  taken  from  the  decision  of 
the  commissioners,  if  the  party  seeking  the  condemnation  desired  to 
enter  upon  and  occupy  the  property  pending  the  appeal,  it  was  neces- 
sary that  a  bond  should  be  given  to  the  person  whose  property  was 
sought  to  be  taken,  to  secure  the  payment  of  the  judgment  that  might 
finally  be  rendered.  Possession  taken  forcibly  pending  an  appeal, 
without  giving  such  bond,  is  illegal,  and  may  be  recovered  back  in 
an  action  of  forcible  entry  and  detainer.  Mitchell  v.  III.  and  St.  Louis 
Railroad  and  Coal  Co.  286. 

8.  Effect  of  new  constitution  on  proceedings  under  act  of  1852.  The 
provisions  of  the  constitution  of  1870  giving  the  right  of  trial  by  jury, 
in  all  cases  for  the  condemnation  of  land  by  incorporated  companies, 
were  in  force  from  and  after  the  adoption  of  the  constitution,  without 
the  aid  of  specific  legislation  to  enforce  them,  and  repealed  so  much 
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of  the  act  of  1852  as  authorized  the  land  to  be  entered  upon  before  a 
trial  by  jury.    Mitchell  v.  III.  and  St.  Louis  Railroad  and  Goal  Co.  286. 

Construction  op  statutes. 

9.  In  respect  to  this  subject.  Where  special  proceedings  are  author- 
ized by  statute,  by  which  the  estate  of  one  person-  may  be  divested 
and  transferred  to  another,  every  material  provision  of  the  statute, 
especially  those  designed  for  the  owner's  benefit  and  security,  must 
be  strictly  complied  with.  A  statute  providing  how  the  property  of 
an  individual  shall  be  condemned  for  public  use,  is  not  merely 
directory  but  is*mandatory.     Ibid.  286. 

Damages  on  condemnation.    See  MEASURE  OF  DAMAGES,  1  to  6. 

ENTAILMENT  OF  ESTATES. 
To  what  extent  forbidden.    See  SHELLY'S  CASE,  2,  3. 

ERROR. 

Error  will  not  always  reverse.    See  PRACTICE  IN  THE  SU- 
PREME COURT,  4,  5,  6. 

ESTOPPEL. 

By  recitals  in  contract. 

1.  In  the  absence  of  fraud,  a  party  to  a  written  contract  will  be 
estopped  from  averring  anything  against  the  deliberate  recitals  and 
admissions  contained  in  the  same,  especially  when  it  will  prejudice 
and  work  injury  to  others  who  have  acted  in  good  faith  upon  the 
belief  of  the  facts  as  stated  in  such  contract.  Stewart  et  al.  v.  Met- 
calf,  109. 

2.  Thus,  where  a  vendor  of  land  gave  the  vendee  a  written  con- 
tract reciting  the  sale,  the  payment  in  hand  of  $300,  and  agreeing  to 
convey  the  land  upon  the  vendee's  payment  of  the  further  sum  of 
$300,  in  two  notes  of  the  vendor,  then  in  the  hands  of  third  parties, 
and  the  vendee  transferred  his  rights  under  the  contract  to  an  inno- 
cent purchaser,  whom  he  put  in  possession,  and  who  paid  the  notes 
of  the  vendor  according  to  the  original  contract,  it  was  held,  on  bill 
for  specific  performance  of  the  contract  by  the  heirs  at  law  of  the  last 
purchaser,  and  assignee  of  a  part  of  such  heirs,  that  the  vendor  was 
estopped  from  denying  the  payment  to  him  of  the  $300  recited  as 
paid  in  his  contract,  as  other  rights  had  been  acquired  on  the  faith 
of  such  recital.    Ibid.  109. 

By  recitals  in  appeal  bond; 

3.  Where  a  decree  was  appealed  from  by  one  of  the  several  defend- 
ants, and  the  appeal  bond  recited  that  the  decree  was  rendered  against 
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the  appellant,  and  was  conditioned  that  he  would  pay  such  decree  if 
affirmed:  Held,  that  the  obligors  in  the  appeal  bond  were  estopped 
from  denying  the  recitals  in  the  same,  or  showing  that  the  decree 
was  in  rem,  and  that,  in  case  of  an  affirmance,  the  obligors  were  bound 
to  pay  the  decree  or  be  liable  to  the  penalty  of  the  bond.  George  v. 
Bischoff  et  at.  236. 

EVIDENCE. 
Parol  evidence. 

1.  To  vary  a  written  agreement  in  respect  to  the  consideration.  For 
the  purpose  of  showing  a  failure  of  consideration,  it  may  be  shown 
b}'  parol  evidence  tha*t  the  consideration  expressed  in  the  instrument 
sued  on  is  not  the  real  consideration  which  induced  its  execution, 
but  that  it  was  entirely  different.  The  cases  in  this  court  holding 
that  parol  evidence  is  not  admissible  to  vary  a  written  contract,  has 
no  application  where  a  want  of  consideration,  or  a  partial  or  total 
failure  of  consideration,  is  pleaded  in  an  action  on  the  same.  Gage 
v.  Lewis,  604. 

2.  To  identify  subject  matter  of  written  contract.  Parol  testimony  is 
admissible  to  apply  a  written  agreement  to  the  subject  matter  to 
which  it  relates,  as,  to  show  that  the  property  mentioned  in  a  con- 
tract was  the  same  as  that  for  which  a  suit  was  prosecuted,  when  that 
is  a  material  question.    Reed  &  Mann  v.  Ellis  &  Bro.  206. 

3.  To  prove  levy  of  taxes.  The  admission  of  parol  testimony  to 
prove  the  levy  of  taxes  by  a  town,  is  clearly  erroneous.  The  record 
of  the  levy  is  the  best  evidence  of  the  fact.    Fagan  et  al.  v.  Rosier,  84. 

Secondary  evidence. 

4.  To  prove  contents  of  notice.  In  an  action  to  recover  assessments 
upon  notes  given  for  insurance,  the  court  admitted  in  evidence  the 
duplicate  notice  of  the  assessment,  without  notice  to  produce  the 
original  being  shown,  and  oral  proof  of  the  address  upon  the  envelop 
containing  the  notice  sent  by  mail,  against  objection:  Held,  that 
there  was  no  error  in  admitting  the  evidence,  as  notice  to  produce  a 
notice  is  not  necessary  in  order  to  admit  secondary  evidence  of  its 
contents,  and  the  address  on  the  envelop  might  be  regarded  as  a  por- 
tion of  the  notice.  Williams  v.  German  Fire  Insurance  Go.  of  North 
Chicago,  387. 

Proof  of  prior  similar  transactions. 

5.  Where  it  was  claimed  money  was  loaned  without  taking  a  note.  In 
an  action  to  recover  money  loaned,  when  the  plaintiff  claimed  that 
he  had  loaned  the  defendant  $500  for  six  months  without  taking  any 
note,  the  court  allowed  the  plaintiff  to  testify  that  he  had  frequently 
before,  and  in  the  case  of  various  other  persons,  made  loans  of  money 
without  taking  any  note:     Held,  that  the  testimony  was  properly 
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admitted  to  rebut  any  inference  that  might  arise  from  the  uncoru- 
monness  of  making  such  a  loan  without  taking  a  note.  Stolp  v.  Blair, 
541. 

Rebutting  evidence. 

6.  In  action  to  recover  money  loaned — as  to  use  of  money  by  defendant. 
In  a  suit  to  recover  $500  loaned,  the  defendant,  as  a  witness,  denied 
the  loan,  and,  to  show  that  he  had  no  occasion  to  borrow,  testified 
that  he  had  received  from  his  brother-in-law  money  to  be  used  by 
him,  and,  on  cross-examination,  denied  having  sent  $800  by  express 
to  his  brother-in-law.  In  rebuttal,  the  court  allowed  the  plaintiff  to 
prove  that,  about  the  time  of  the  loan,  the  defendant  sent  $300  by 
express  to  his  brother-in-law,  which  was  objected  to:  Held,  that  the 
rebutting  evidence  was  pertinent  and  proper,  and  not  collateral,  and 
that  it  was  proper,  whether  it  had  been  denied  by  the  defendant  or 
not.    Ibid.  541. 

Admissions. 

7.  What  weight  they  are  entitled  to.  Where  an  admission  is  delib- 
erately and  understanding^  made,  and  precisely  identified,  it  often 
affords  evidence  of  the  most  satisfactory  nature;  but  when  it  appears 
that  the  party  making  verbal  statements  or  admissions  was  misin- 
formed, or  did  not  clearly  express  his  own  meaning,  or  that  the  wit- 
nesses misunderstood  him,  or  can  not  give  the  words  used,  so  that, 
by  altering  the  expressions  used,  a  different  effect  may  be  given  to 
what  the  party  did  say,  it  is  of  but  little  weight,  and  ought  to  be 
received  and  considered  with  caution.  Chi.  and  Northwestern  Mail- 
way  Co.  v.  Button  et  ux.  409. 

Former  declarations  of  witness. 

8.  In  corroboration  of  his  testimony.  Proof  of  the  declarations  of 
a  witness  made  out  of  court  in  corroboration  of  testimony  given  by 
him  on  the  trial  of  a  cause,  is,  as  a  general  rule,  inadmissible,  even 
after  the  witness  has  been  impeached  or  discredited.  Stolp  v.  Blair, 
541. 

9.  Where  the  witness  is  charged  with  testifying  under  the  influ- 
ence of  some  motive  prompting  him  to  make  a  false  statement,  it  may 
be  shown  that  he  made  similar  statements  at  a  time  when  the  imputed 
motive  did  not  exist,  or  when  motives  of  interest  would  have  induced 
him  to  make  a  different  statement  of  facts.    Ibid.  541. 

10.  So,  in  contradiction  of  evidence  tending  to  show  that  the  wit- 
ness' account  of  the  transaction  was  a  fabrication  of  a  recent  date,  it 
may  be  shown  that  he  gave  a  similar  account  before  its  effect  and 
operation  could  be  foreseen.     Ibid.  541. 

11.  In  this  case  the  plaintiff  testified  that,  on  the  18th  day  of  Sep- 
tember, 1871,  he  loaned  the  defendant  $500  for  six  months,  without 
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taking  any  note.  This  the  defendant  denied,  but  offered  no  contra- 
dictoiy  statements  of  the  plaintiff,  and  there  was  nothing  in  the  way 
of  impeachment,  except  it  was  sought  to  impeach  him  on  cross-exam- 
ination, and  there  was  contradictory  testimony  to  his  in  the  case. 
The  court  then  permitted  the  plaintiff  to  prove  by  a  witness  that 
about  the  date  of  the  alleged  loan  the  plaintiff  told  the  witness  he  had 
loaned  the  defendant  $500  and  took  no  note :  Held,  that  the  court 
erred  in  admitting  the  statement,  as  it  did  not  come  within  any  of  the 
exceptions  to  the  general  rule.    Stolp  v.  Blair,  541. 

Opinions  of  experts. 

12.  Where  a  railway  company  was  sought  to  be  charged  with  the 
death  of  a  person,  resulting  from  a  defective  bridge  on  its  road,  the 
court  refused  to  permit  the  company's  bridge  builder  to  give  his 
opinion,  as  an  expert,  whether  the  accident  was  caused  by  defects  in 
the  bridge  or  not.  The  condition  of  the  bridge  was  shown  by  other 
witnesses,  they  testifying  to  facts:  Held,  that  the  court  did  not  err  in 
refusing  the  testimony,  as  the  condition  of  the  bridge,  at  the  time  of 
the  accident,  was  not  a  scientific  question.  Toledo,  Peoria  and  War- 
saw Railway  Go.  v.  Conroy,  560. 

Pecuniary  circumstances  of  parties. 

13.  In  an  action  for  breach  of  promise  to  marry.  Evidence  of  the 
pecuniary  circumstances  of  the  defendant  is  properly  admissible  in 
evidence  on  the  trial  of  an  action  for  a  breach  of  a  contract  to  marry. 
The  married  women's  acts  have  not  changed  the  rule  in  this  respect. 
Douglas  v.  Gausman,  170. 

14.  And  in  such  a  suit  it  is  not  error  to  admit  evidence  of  the 
pecuniaiy  circumstances  of  defendant  at  the  time  of  the  engagement, 
as  it  tends  to  show  what  he  is  worth  at  the  time  of  the  trial.  He  may 
show  that  he  has  sustained  loss,  if  such  be  the  fact,  and  thus  show 
himself  to  be  worth  less.    Ibid.  170. 

Impeaching  judicial  proceedings  collaterally. 

15.  As  a  general  rule,  where  a  court  has  jurisdiction  of  the 
subject  matter  and  of  the  parties,  and  proceeds  to  adjudicate,  and 
renders  a  judgment  or  decree,  it  can  not  be  impeached  in  a  collateral 
proceeding.    Gonover  v.  Musgrave  et  al.  58. 

Burden  of  proof. 

16.  As  to  exceptions  not  in  enacting  clause  of  the  statute.  In  a  suit  to 
fix  the  liability  of  a  railroad  company  for  killing  stock,  on  the  ground 
of  a  neglect  to  fence  its  track,  if  the  land-owner  has  received  a  specific 
sum  for  fencing  along  the  line,  or  had  agreed  to  build  and  maintain 
a  lawful  fence,  or  had  received  compensation  for  so  doing  by  way  of 
damages  in  the  condemnation  of  the  land,  the  burden  rests  upon  the 
company  to  show  such  fact  in  defense,  and  not  upon  the  plaintiff  to 
negative  it.    Toledo,  Peoria  and  Warsaw  Railway  Go.  v.  Pence,  524. 


654  INDEX. 

EVIDENCE.    Burden  of  proof.    Continued. 

1 7.  When  partnership  is  put  in  issue.  When  one  of  several  defend- 
ants, who  are  sued  as  partners,  puts  the  partnership  or  joint  liability 
in  issue  by  the  general  issue  properly  verified,  the  burden  of  proof 
to  show  the  partnership  or  joint  liability  is  upon  the  plaintiff,  and  not 
upon  such  defendant  to  show  that  he  was  not  a  partner  or  liable  as  a 
joint  maker  of  the  note  sued  on.    Kennedy  v.  Hall,  165. 

Of  the  weight  of  evidence. 

18.  In  a  particular  case.  Where  the  plaintiff  sought  to  recover  on 
the  ground  that  a  written  contract  was  changed  by  a  subsequent  ver- 
bal agreement,  whereby,  instead  of  his  taking  a  given  number  of 
shares  in  a  building  erected  by  him  for  the  defendant,  and  his  share 
of  the  rents,  he  was  to  be  paid  in  cash,  and  he  so  testified,  but  in  this 
was  flatly  contradicted  by  the  president  of  the  company,  and  the  proof 
showed  that  after  the  alleged  change  he  claimed  additional  shares  in 
consequence  of  the  increased  value  of  the  building,  and  received  his 
share  of  the  rents,  it  was  held,  that  a  verdict  in  his  favor  was  against 
the  weight  of  evidence,  his  testimony  being  contradicted  by  his  own 
conduct.    Fox  River  Manuf.  Co.  v.  Reeves,  403. 

Sufficiency  of  evidence. 

19.  In  action  on  life  insurance  policy — evidence  of  fraudulent  repre- 
sentations as  to  health  of  party  insured.     See  INSURANCE,  8. 

Whether  negative  or  affirmative. 

20.  Where  a  witness  testifies  positively  to  having  heard  the  bell  on 
a  locomotive  engine  when  it  was  first  rung,  and  how  far  the  engine 
was  then  from  a  publie  crossing,  it  is  not  evidence  of  a  negative  char- 
acter.   Illinois  Central.  Railroad  Co.  v.  Gillis,  317. 

Judicial  notice. 

21.  The  courts  of  this  State  will  not  take  judicial  notice  of  the 
statutes  of  other  States  changing  the  common  law.  Tinkler  v.  Cox, 
119. 

In  respect  to  the  passage  of  statutes. 

22.  Certificate  of  Secretary  of  State.     See  STATUTES,  2. 

Acknowledgments  of  deeds. 

23.  Of  evidence  to  overcome  the  certificate.  See  ACKNOWLEDG- 
MENTS OF  DEEDS,  1,  2. 

Preserving  evidence  in  chancery.    See  CHANCERY,  21  to  24. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 

Bills  of  exceptions. 

1.  Should  purport  to  contain  all  the  evidence.  The  decision  of  the 
circuit  court  in  overruling  a  motion  for  a  new  trial,  and  in  giving 
instructions,  will  not  be  considered  in  this  court  where  the  bill  of 
exceptions  does  not  purport  to  contain  all  the  evidence.  Brown  v. 
Clement,  192. 
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EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Bills  of  exceptions.     Continued. 

2.  Whether  necessary.  Where  a  motion  for  a  new  trial  is  overruled, 
the  party  making  such  motion  should  preserve  the  same,  together 
with  the  ruling  of  the  court  thereon,  and  his  exceptions  thereto,  in  a 
bill  of  exceptions,  or  this  court  will  not  review  the  decision  of  the 
court  below.  St.  Louis,  Alton  and  Terre  Haute  Railroad  Go.  v.  Horsey, 
326. 

3.  Bill  of  exceptions  not  essential  to  the  right  of  appeal.  See  APPEALS 
AND  WRITS  OF  ERROR,  2. 

4.  Amendment  thereof  after  the  term.    See  AMENDMENTS,  2. 

EXECUTION. 

In  proceeding  for  right  of  way. 

Whether  execution  may  be  awarded.    See  EMINENT  DOMAIN,  5,  6. 

FEES  AND  SALARIES. 

County  superintendent  of  schools. 

1.  Under  act  of  1867 — whether  affected  by  the  new  constitution.  The 
act  of  1867,  fixing  the  per  diem  of  county  superintendents  of  schools 
at  $5,  was  not  repealed  by  sec.  11,  art.  10,  of  the  new  constitution,  as 
such  per  diem  may  be  regarded  as  compensation,  and  not  "fees,"  in  the 
sense  in  which  that  term  is  used  in  the  constitution.  Board  of  Super- 
visors of  Knox  Co.  v.  Christianer,  453. 

2.  Act  of  1872 — its  effect  in  respect  to  officers  elected  prior  to  adoption 
of  new  constitution.  By  the  statute  of  1867,  county  superintendents  of 
schools  were  allowed  $5  per  day  as  compensation.  The  27th  section 
of  the  act  relating  to  fees  and  salaries,  in  force  July  1,  1872,  after  fix- 
ing the  commissions  of  such  superintendents,  provided  that,  for  all 
other  services,  they  should  receive  $4  per  da}%  for  such  number  of 
days  as  the  county  boards  might  designate:  Held,  in  view  of  the  con- 
stitutional provisions  bearing  on  the  question,  that  the  act  of  1872 
applied  only  to  such  officers  as  were  elected  subsequent  to  the  adop- 
tion of  the  constitution,  and  that  as  to  county  superintendents  elected 
before  that  time,  the  provisions  of  that  act,  as  well  as  any  resolutions 
of  county  boards  on  the  subject,  were  inoperative.    Ibid.  453. 

Fixing  compensation  by  county  boards. 

3.  What  officers  affected  thereby.  The  11th  section  of  article  10  of 
the  constitution,  which  provides  that  "the  compensation  herein  pro- 
vided for  shall  apply  to  officers  hereafter  elected,"  is  a  limitation  on 
the  power  of  county  boards  to  fix  or  change  the  compensation  of 
officers  previously  elected.  Such  officers  were  entitled  to  enjoy  and 
receive  the  emoluments  attached  to  their  offices  by  general  laws,  all 
special  laws  relating  to  fees  having  been  repealed  by  the  constitution. 
Ibid.  453. 


656  INDEX. 

FORMER  RECOVERY. 
When  a  bar  to  subsequent  action. 

1.  Where  a  plaintiff  sued  to  recover  for  boarding  a  third  party, 
alleged  to  have  been  done  at  defendant's  request,  and  it  appeared  that 
in  a  prior  suit  of  the  plaintiff"  against  the  party  boarded  to  recover 
for  the  same  boarding,  such  party,  on  a  claim  for  work  done,  recov- 
ered a  judgment  against  the  plaintiff:  Held,  that  such  judgment 
satisfied  his  claim  for  boarding,  and  that  it  was  a  bar  to  the  second 
suit  for  the  same  matter.     Crow  v.  Bowlby,  23. 

2.  In  a  suit  upon  a  promissory  note,  the  defendant  pleaded  a 
former  recovery  upon  the  same  cause  of  action  in  a  justice's  court, 
held  by  a  police  magistrate  of  the  city  of  Centralia,  after  the  new 
constitution  went  into  effect,  for  the  sum  of  $269.65:  Held,  that  the 
plea  was  clearly  bad,  as  the  police  magistrate  had  no  jurisdiction  of 
the  subject  matter  to  that  amount,  under  the  new  constitution.  John- 
son v.  Logan,  313. 

FRAUD. 
What  constitutes  fraud. 

1.  Of  representations  as  to  future  intentions.  In  an  action  upon  a 
bond  one  of  the  securities  pleaded  that  the  plaintiff  promised  and 
agreed  with  him  that,  if  he  would  sign  the  bond,  he,  the  plaintiff, 
would  retire  from  and  forever  quit  carrying  on  a  certain  business  in 
a  certain  place,  and  would  in  no  manner  compete  with  the  new  firm, 
of  which  the  defendant  was  to  become  a  member  in  such  business, 
and  that  defendant,  wholly  relying  upon  such  representations  and 
promises,  and  for  no  other  consideration  whatever,  executed  the  bond 
as  security,  and  that  such  representations  and  promises  proved  to  be 
untrue,  and  were  made  solely  for  the  purpose,  fraudulently  and  deceit- 
fully and  without  any  consideration,  to  obtain  the  defendant's  signa- 
ture to  the  bond,  and  showing  a  violation  of  the  promise  by  entering 
into  the  business  by  the  plaintiff'  immediately  afterwards:  Held,  on 
general  demurrer,  that  the  plea  was  not  good,  for  the  reason  that  the 
representations  and  promises  which  formed  the  consideration  for  the 
security's  undertaking  could  not  be  said  to  be  false  when  made,  and 
if  not  intended  to  be  complied  withwhen  made,  it  was  but  an  unexe- 
cuted intention,  which  has  never  been  held  of  itself  to  constitute  a 
fraud.     Gage  v.  Lewis,  604. 

2.  As  distinguished  from  the  false  representation  of  a  fact,  the  false 
representation  as  to  a  matter  of  intention,  not  amounting  to  a  matter 
of  fact,  though  it  may  have  influenced  a  transaction,  is  not  a  fraud  at. 
law.    Ibid.  604. 

False  and  fraudulent  representations. 

3.  Whether  an  action  will  lie  therefor.    See  ACTIONS,  3. 
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FRAUD.    Continued. 

AS  A  DEFENSE  AT  COMMON  LAW. 

4.  In  action  on  specialty.  At  common  law,  fraud  could  not  be 
pleaded  or  given  in  evidence  in  an  action  on  a  specialty,  unless  it 
vitiated  the  execution  of  the  instrument,  and  the  defendant  in  such 
action  was  not  allowed  to  show  that  he  was  induced  to  execute  it  by 
fraudulent  representations  as  to  the  nature  or  value  of  the  considera- 
tion.   Gage  v.  Lewis,  604. 

Under  the  statute. 

5.  To  show  a  failure  of  consideration.  Under  the  statute  relating 
to  negotiable  instruments,  in  an  action  on  a  sealed  instrument,  it  is 
competent  to  show  that  the  defendant  was  induced  to  execute  the 
same  by  false  and  fraudulent  representations,  as  that  is  one  mode  of 
showing  a  failure  of  consideration.    Ibid.  604. 

FRAUDULENT  CONVEYANCES. 

AS  TO  WHOM  THEY  ARE  VALID  OR  VOID. 

1.  Valid  as  between  the  parties  and  primes  in  estate  with  notice.  It 
is  a  well  settled  and  familiar  doctrine,  that,  although  voluntary  con- 
veyances are  or  may  be  void  as  to  existing  creditors,  yet  they  are 
valid  and  effectual  as  between  the  parties,  and  also  as  to  the  heirs  of 
the  grantor  and  those  claiming  under  him  in  privity  of  estate,  with 
notice  of  the  fraud.  As  to  existing  creditors,  they  are  void  only  to 
the  extent  in  which  it  may  be  necessary  to  deal  with  the  conveyed 
estate  for  their  satisfaction.    Campbell  et  al.  v.  Whitson  etal.  240. 

2.  Effect  of,  as  to  a  subsequent  grantee.  A  conveyance  made  to 
defraud  creditors  is  valid  as  against  a  subsequent  grantee  who  takes 
from  the  original  grantor  as  a  volunteer,  or  without  consideration. 
A  subsequent  purchaser,  to  avoid  such  a  conveyance,  must  show 
affirmatively  that  he  purchased  bona  fide,  and  for  a  valuable  consider- 
ation.   Ibid.  240. 

3.  As  to  creditors.  A  conveyance  of  a  debtor's  property  is  void 
only  as  to  prior  creditors,  when  made  to  defraud  them,  and  not  as  to 
subsequent  creditors.     Wooldridge  et  al.  v.  Cage  et  al.  157. 

4.  Where  the  proof  showed  the  employment  of  attorneys,  in  the 
winter  of  1854-5,  to  defend  a  suit  to  be  commenced  in  the  next  spring, 
and  the  party  so  employing,  on  Feb.  3,  1855,  gave  his  deed  of  trust  to 
other  parties,  which  was  claimed  to  be  fraudulent  as  to  creditors,  it 
was  held,  on  bill  in  chancery  to  set  aside  the  fraudulent  conveyance, 
and  a  purchase  thereunder,  by  a  purchaser  under  a  judgment  in  favor 
of  the  attorneys,  that  the  proof  did  not  satisfactorily  show  the  exist- 
ence of  the  attorneys'  claim  at  the  date  of  the  trust  deed.    Ibid.  157. 

Facts  showing  fraudulent  sale. 

5.  Where  a  husband,  after  suit  for  divorce  by  his  wi'fe,  threatened 
to  dispose  of  his  property  so  that  she  could  get  nothing,  and  such 

42— 68th  III. 


658  INDEX, 

FRAUDULENT  CONVEYANCES. 

Facts  showing  fraudulent  sale.    Continued. 

threat  was  followed  by  a  sale  to  his  brother  without  any  previous 
oli'er  to  sell,  and  the  sale  was  attempted  to  be  justified  on  the  ground 
that  it  was  made  in  payment  of  a  debt  which  was  shown  by  his  oath 
only,  and  the  property  conveyed,  according  to  his  own  showing,  over- 
paid the  debt  some  $6000,  and  he  gave  his  brother,  at  the  same  time, 
a  chattel  mortgage  for  $1500,  and  transferred  to  him  a  large  amount 
in  notes,  a  decree,  finding  the  sale  to  have  been  made  in  fraud  of  the 
rights  of  the  wife,  was  held  to  be  supported  by  the  evidence.  The 
brother  purchasing  pendente  lite,  and  receiving  property  greatly  in 
excess  of  his  claim,  was  held  bound  to  explain  the  transaction,  and 
not  having  done  so,  or  shown  payment  of  the  excess,  he  was  consid- 
ered a  party  to  the  fraud.    Draper  v.  Draper,  17. 

Of  the  proper  decree  in  respect  thereto. 

6.  Injunction  restraining  sale  of  lands.  On  the  hearing  of  a  bill 
for  divorce,  the  court  granted  the  same,  decreed  alimony,  and  set 
aside  a  fraudulent  conveyance  of  the  defendant  to  his  brother,  and 
perpetually  enjoined  the  brother  from  selling  or  disposing  of  the  land 
conveyed  to  him:  Held,  that  the  court  erred  in  making  the  injunc- 
tion perpetual  as  to  the  brother,  and  in  setting  aside  the  fraudulent 
conveyance,  as  it  was  binding  between  the  parties.  A  lien  should 
have  been  decreed  on  the  property  for  the  payment  of  the  alimon}^, 
and  on  its  payment,  the  land  should  have  been  free  from  the  enect  of 
the  decree.    Ibid.  17. 

GROWING  CROPS. 
Whether  they  pass  with  the  land.    See  CONVEYANCES,  1. 

GUARANTOR. 
Whether  entitled  to  notice  of  default.    See  NOTICE,  1. 

GUARDIAN  AND  WARD. 

Exchange  of  land  by  the  guardian. 

1.  Of  his  liability  in  respect  thereto.  Where  a  guardian  traded  land 
of  his  ward  for  other  lands,  taking  the  deed  in  the  ward's  name,  it  was 
held,  that  the  guardian,  in  stating  his  account,  was  not  chargeable 
with  the  value  of  the  land  so  traded,  even  though  the  ward  tendered 
him  a  deed  for  the  land  taken  in  exchange,  as  the  ward  was  not  bound 
by  the  trade,  and  might,  on  arriving  at  age,  have  repudiated  it  and 
recovered  her  property.    Morgan  v.  Johnson,  190, 

Compounding  interest. 

2.  Upon  claim  of  the  ward  against  guardian's  estate.  See  ADMIN- 
ISTRATION OF  ESTATES,  3. 
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HIGHWAYS. 

Streets  and  sidewalks. 

1.  Authority  to  construct  vault  under  sidewalk  presumed  from  acqui- 
escence. Where  the  corporate  authorities  of  a  city  have  knowledge  of 
the  fact  that  a  lot  owner  is  constructing  a  vault  under  the  sidewalk 
for  his  own  convenience,  and  make  no  objection,  authority  to  con- 
struct the  same  may  be  inferred;  and  when  the  same  is  continued  for 
many  years  without  objection,  the  asquiescence  on  the  part  of  the  city 
will  be  regarded  as  sufficient  authority  to  construct  and  maintain  it 
in  a  careful  and  prudent  manner.     Gridley  v.  City  of  Bloomington,  47. 

2.  Nuisance — liability  for  injury  caused  by,  in  sidewalk.  Where  the 
owner  or  occupant  of  premises  creates  a  nuisance  in  the  sidewalk 
adjoining  the  same,  without  the  authority  of  the  municipal  authori- 
ties, either  express  or  implied,  and  the  city  is  compelled  to  pay  dam- 
ages to  a  person  for  a  personal  injury  caused  by  the  same,  the  author 
of  such  nuisance  will  be  responsible  to  the  city  for  the  damages  so 
paid  by  it.    Ibid.  47. 

3.  Liability  of  municipal  corporation  for  injury  from  want  of  repair 
to  gutters  on  streets.  The  legal  liability  of  a  city  to  lay  out  a  street, 
build  sidewalks,  construct  gutters,  and  grade  and  pave  streets,  are  vol- 
untarily assumed;  but  when  the  city  constructs  these  improvements 
for  the  benefit  of  the  public,  it  then  becomes  its  duty  to  see  that  they 
are  kept  in  repair.    City  of  Alton  v.  Hope,  167. 

4.  Where  a  city  suffered  a  gutter  in  a  street,  which  it  had  con- 
structed, to  get  out  of  repair,  so  that  the  water,  which  it  should  have 
carried  off,  was  thrown  upon  the  lots  of  an  individual  near  by,  and 
such  person's  buildings  damaged  in  consequence  of  the  flooding  of 
the  lots,  it  was  held,  that  the  city  was  liable  for  the  damages  so  caused. 
Ibid.  167. 

Use  of  streets  for  railway  purposes. 

5.  Liability  of  the  company  for  damage  to  adjacent  property  owners. 
While  it  may  be  conceded  that  an  incorporated  town  or  city  owns  the 
fee  to  the  public  streets,  and  has  the  exclusive  power  to  control  and 
regulate  the  same,  and  in  the  exercise  of  that  power  may  rightfully 
permit  a  railroad  company  to  occupy  and  use  a  public  street,  yet, 
under  the  organic  law  of  the  State,  the  railroad  company  must  be  held 
responsible  to  property  owners  upon  the  street  for  such  direct  and 
physical  damage  as  shall  result  from  the  construction  of  the  road  or 
the  operation  of  the  same  after  its  completion.  Stone  v.  Fairbury, 
Pontine  and  Northwestern  Railroad  Company,  394. 

6.  As  to  sufficiency  of  declaration.  In  a  suit  against  a  railroad  com- 
panjr  for  damages  caused  to  plaintiff's  lots  and  property,  the  declara- 
tion averred,  in  substance,  that  the  plaintiff  owned  and  occupied  as 
a  residence  certain  property  fronting  on  a  certain  public  street;  that 
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HIGHWAYS.  Use  of  streets  for  railway  purposes.  Continued. 
the  defendant  constructed  along,  upon  and  over  said  street  its  railroad, 
and  run  daily  its  locomotives  and  trains  thereon,  and  that  smoke  and 
cinders  were  cast  and  thrown  from  the  engines  and  locomotives  in 
and  upon  the  property  of  the  plaintiff,  thereby  greatly  damaging  the 
same :  Held,  on  demurrer,  that  the  declaration  showed  a  good  cause 
of  action.  Stone  v.  Fairbury,  Pontiac  and  Northwestern  Railroad  Co. 
394. 

7.  Damages  for  which  no  recovery  can  be  had.  The  difficulty  of 
crossing  a  railroad  track  in  a  public  street,  the  detention  by  trains, 
the  frightening  of  horses,  the  danger  to  persons  crossing  the  track, 
and  the  like,  are  inconveniences  which  property  owners  on  the  street 
have  to  suffer,  and  for  which  they  can  not  recover  in  a  suit  for  dam- 
ages.   Ibid.  394. 

Location  of  streets. 

8.  Whether  determined  by  monuments,  or  measurement  as  shown  in 
plat.  The  statute  having  required  persons  laying  out  additions,  etc., 
to  towns  or  cities,  to  mark  the  location  of  streets  and  public  grounds 
by  stones  set  in  the  ground,  from  which  to  make  future  surveys,  when 
there  is  a  discrepancy  between  such  monuments  and  the  measurements 
appearing  in  the  plat,  the  former  will  govern  and  control  the  latter  in 
determining  the  location  of  the  streets.  Such  stones  will  be  regained 
with  the  same  force  and  binding  effect  as  original  monuments  erected 
by  government  surveyors.    Lull  et  al.  v.  City  of  Chicago,  518. 

Changing  location  of  streets. 

9.  Power  of  corporate  authorities.  A  party  laying  out  land  into 
lots  and  streets  has  the  right  to  locate  the  streets  where  he  chooses, 
and  when  he  has  erected  stones  to  show  where  a  street  is  located,  and 
staked  lots  abutting  on  each  side  of  the  same,  and  sold  lots  with  re- 
ference to  it,  which  have  been  improved,  and  the  location  of  the  street 
has  been  acquiesced  in  for  twenty  years  by  the  public,  the  purchasers 
of  the  lots,  and  the  city,  taking  the  street  in  trust  for  the  public,  will 
be  bound  by  the  monuments  in  determining  the  location  of  the  street, 
and  the  city  will  be  enjoined  if  it  attempts  to  change  its  actual  loca- 
tion.   Ibid.  518. 

Railroads. 

10.  In  what  sense  they  are  public  highways.    See  RAILROADS,  11. 

HUSBAND  AND  WIFE. 

Husband  mat  act  as  wife's  agent. 

In  respect  to  her  separate  property.    See  MARRIED  WOMEN,  4. 

IMPRISONMENT  FOR  DEBT. 

Constitutional  provision. 

Applies  to  writs  of  ne  exeat.    See  NE  EXEAT,  1. 


INDEX.  661 

INDEMNITY. 

Agreement  by  one  partner  to  pay  firm  debts. 

Whether  regarded  as  a  contract  of  indemnity  merely.  See  CON- 
TRACTS, 1,  2. 

INJUNCTIONS. 

AS  TO  THE  EFFECT  OF  AN  INJUNCTION. 

1.  In  respect  to  an  action  of  replevin  concerning  the  same  subject  mat- 
ter. A  and  B  were  partners  dealing  in  stock.  A  filed  his  bill  against 
B  to  close  the  partnership,  and  for  an  account,  and  enjoined  B  from 
disposing  of  any  of  the  partnership  property,  and  during  the  pendency 
of  this  suit  made  a  sale  of  the  partnership  hogs  to  the  plaintiff,  who 
knew  of  the  pendency  of  this  suit  at  the  time  of  his  purchase,  but 
before  delivery  B  filed  his  bill  in  chancery  and  obtained  an  injunc- 
tion against  A  and  the  purchaser,  enjoining  the  first  from  selling  the 
property  and  the  latter  from  taking  possession.  After  the  service  of 
the  injunction  on  him,  the  purchaser  replevied  the  hogs,  and  thus 
obtained  possession :  Held,  that  the  effect  of  the  second  injunction  was 
to  annul  the  proceedings  in  replevin,  and  the  replevin  suit  should 
have  been  dismissed.    Shelton  v.  Franklin,  333. 

TO  PREVENT  A  THREATENED  TRESPASS. 

2.  In  case  of  danger  of  irreparable  injury.  Where  a  bill  for  an  in- 
junction alleged  that  the  defendant,  a  railway  corporation,  had  sur- 
veyed a  line  for  a  track  on  plaintiffs  land,  and  had  built  their  road 
near  to  his  line,  and  were  threatening  to  break  down  his  fences,  and 
to  enter  his  land  for  the  purpose  of  obtaining  sand  and  soil  for  sale 
without  his  permission,  or  having  condemned  the  right  of  way,  or 
having  even  offered  any  compensation,  and  that  the  digging  and  re- 
moval of  the  soil  which  was  intended  would  endanger  his  property, 
from  the  probability  of  producing  a  deflection  in  the  channel  of  the 
river  near  the  same,  and  thus  produce  irreparable  injury:  Held,  on 
demurrer  to  the  bill,  that  it  showed  ample  ground  for  an  injunction, 
as  it  showed  facts  from  which  irreparable  injury  would  ensue,  in  the 
true  sense  of  the  rule.  Cobb  v.  Illinois  and  St.  Louis  Railroad  and 
Goal  Co.  233. 

To  PREVENT  A  NUISANCE. 

3.  The  laying  of  a  railroad  track  on  a  party's  land  and  maintaining 
it  there,  is  a  permanent  injury,  and  if  used  for  the  purpose  of  contin- 
uously removing  the  owner's  sand  and  soil,  would  become  a  nuisance 
and  productive  of  irreparable  injury,  and  when  attempted  to  be  done 
without  pretense  of  lawful  authority,  may  be  enjoined.    Ibid.  233. 

TO  PREVENT  RAILWAY  FROM  EXCEEDING  ITS  POWERS. 

4.  It  is  a  rule  of  equity  jurisprudence  that  an  injunction  will  be 
granted  to  prevent  a  railway  company  from  exceeding  the  powers 
granted  in  its  charter,  where  the  contemplated  act  would  work  injury 
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to  another,  and  this  without  regard  to  there  being  a  remedy  at  law  for 
the  wrongful  act.  Cobb  v.  Illinois  and  St.  Louis  Railroad  and  Goal 
Co.  233. 

TO  PREVENT  THE  ISSUING  OF  MUNICIPAL  BONDS. 

5.  The  right  of  a  citizen  and  tax-payer  of  a  county  to  maintain  a 
bill  in  equity  to  restrain  those  who  represent  the  corporate  authority 
of  the  county  from  issuing  its  bonds  without  the  sanction  of  law,  can 
not  at  this  day  be  seriously  questioned.  Chestnutwood  et  al.  v.  Rood 
et  al.  132.    See  MUNICIPAL  BONDS,  7. 

Only  preventive  relief  granted. 

6.  In  our  pactice,  the  writ  of  injunction  is  only  called  into  use  to 
afford  preventive  relief.  It  is  never  employed  to  give  affirmative 
relief,  or  to  correct  wrongs  and  injuries  already  perpetrated,  or  to 
restore  parties  to  rights  of  which  they  have  been  deprived.  Menard 
et  al.  v.  Hood  et  al.  121. 

7.  Thus,  where  a  bill  was  filed  for  an  injunction  to  restrain  county 
officers  from  issuing  and  delivering  the  bonds  of  a  county  to  a  rail- 
way corporation,  and  the  proof  clearly  showed  that  they  had  been 
issued  and  delivered  before  the  commencement  of  the  suit,  the  bill 
was  properly  dismissed,  as  the  court  was  powerless  to  grant  the 
relief  sought.    Ibid.  121. 

Disobedience  to  writ. 

8.  Remedy.  If  the  defendants,  after  proper  notice  of  the  issuing 
of  a  writ  of  injunction,  or  after  service,  proceed  to  perform  the  for- 
bidden act,  the  proper  course  to  pursue  is,  to  proceed  against  them 
for  a  contempt,  and,  upon  conviction,  fine  them  for  disobeying  the 
process  of  the  court ;  and  if  the  circumstances  require  it,  the  punish- 
ment may  be  extended  to  imprisonment.     Ibid.  121. 

TO  RESTRAIN  COLLECTION  OF  TAX. 

9.  For  payment  of  interest  on  municipal  bonds  purchased  by  a  cor- 
porate officer.    See  PURCHASERS,  1. 

In  case  of  fraudulent  conveyance. 

10.  Whether  the  purchaser  should  be  enjoined  from  disposing  of  the 
property.    See  FRAUDULENT  CONVEYANCES,  6. 

Damages  on  dissolution. 

11.  At  what  term  suggestions  must  be  filed.  Where  an  injunction 
is  dissolved,  that  being  the  only  relief  sought  by  the  bill,  the  suit 
may  be  treated  as  ended,  and  a  suggestion  of  damages  at  a  succeeding 
term  comes  too  late,  and  the  court  has  no  authority  to  assess  the  same 
on  such  suggestion.    Albright  et  al.  v.  Smith  et  al.  181. 

12.  Damages  can  not  be  assessed  in  favor  of  a  party  not  named  in 
suggestions.    On  the  dissolution  of  an  injunction,  upon  suggestion  of 
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damages  as  to  certain  persons,  it  is  erroneous  for  the  court,  in  its 
assessment,  to  include  a  sum  to  a  defendant  in  whose  favor  no  written 
suggestion  has  been  made.    Albright  et  al.  v.  Smith  et  al.  181. 

13.    Evidence  must  be  preserved.    See  CHANCERY,  21. 

INSTRUCTIONS. 

Of  their  qualities. 

1.  Must  not  place  right  of  recovery  upon  different  grounds  than  shown 
in  pleadings.  Where  the  declaration  alleges  the  personal  negligence 
of  the  defendant  as  the  ground  of  liability,  it  is  a  fatal  objection  to 
instructions  that  they  direct  the  attention  of  the  jury  to  other  and 
different  elements  of  liability.  Columbus,  Chicago  and  Indiana  Cen- 
tral Railway  Co.  v.  Troesch,  545. 

2.  Should  be  based  upon  the  evidence.  Where  there  is  no  evidence 
upon  which  to  base  an  instruction,  there  is  no  error  in  refusing  to 
give  it.  Greenwood  v.  Jenkle,  319;  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Lee,  Admx.  576. 

3.  Need  not  be  repeated.  It  is  not  error  to  refuse  an  instruction 
where  others  are  given  substantially  the  same  as  the  one  refused. 
Field  et  al.  v.  Chicago,  Danville  and  Vincennes  Railroad  Co.  367 ;  Chi, 
and  Northwestern  Railway  Co.  v.  Button  et  ux.  409. 

4.  Argumentative.  An  instruction  is  faulty  which  is  argumenta- 
tive. It  is  not  proper  to  inject  an  argument  into  an  instruction. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Griffin,  499. 

5.  Assuming  facts.  An  instruction  is  fatally  defective  which 
assumes  the  existence  of  facts  which  are  controverted  by  the  evidence. 
Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Griffin,  499 ;  Cusick  v. 
Campbell,  508. 

6.  Giving  a  partial  view  of  facts.  An  instruction  which  purports 
to  give  a  summary  of  all  the  principal  facts  proven,  and  yet  leaves  out 
all  that  extenuate  the  conduct  of  the  other  party,  when  such  may  have 
an  important  bearing  upon  the  question  of  damages,  is  highly  objec- 
tionable and  calculated  to  mislead.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Griffin,  499. 

INSURANCE. 

Op  an  assessment  by  the  company. 

1.  Validity  of  assessment — one  director  absent.  It  was  urged  that 
an  assessment  made  upon  notes  given  an  insurance  company  was 
invalid,  because  made  at  an  extra  meeting  of  the  board  of  directors, 
when  one  of  the  directors  was  absent,  and  had  not  been  personally 
notified  of  the  meeting.  It  appeared  that  the  secretary  left  either  a 
written  or,  a  verbal  notice  of  the  meeting  for  this  director,  at  his  place 
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of  business,  with  his  brother.  The  by-laws  required  such  notice  to 
be  given  "  by  mail  or  other  ways:"  Held,  that  the  notice  to  the  director 
was  sufficient.  Williams  v.  German  Mutual  Fire  Ins.  Co.  of  North 
Chicago,  387. 

2.  Evidence  of  assessment  on  note  given  for  insurance.  Where  the 
charter  of  an  insurance  company  made  the  certificate  of  the  secretary 
prima  facie  evidence  in  case  an  action  was  brought  for  the  recovery 
of  any  assessment,  it  was  held,  in  an  action  upon  a  note  payable  in 
assessments  given  for  insurance,  that  the  secretary's  certificate  was 
prima  facie  evidence  of  a  valid  assessment  and  the  amount  thereof, 
and  that  such  certificate  was  intended  to  relieve  the  company  from 
preliminary  proof  as  to  risks,  losses  and  assets,  in  order  to  show  the 
right  to  levy  the  assessment.    Ibid.  387. 

3.  By  whom  assessment  to  be  made.  Where  the  notice  of  an  assess 
ment  upon  an  insurance  note  showed  that  the  assessment  was  made 
by  the  company,  when  the  directors  alone  were  authorized  to  make 
the  same,  it  was  held  no  objection  to  the  assessment,  as  in  legal  effect 
it  was  the  same  thing.    Ibid.  387. 

Agents  of  insurance  companies. 

4.  Their  powers — how  determined.  An  insurance  company  will  be 
bound  by  the  acts  of  their  agents,  if  within  the  powers  he  is  held  out 
to  the  public  as  possessing.    Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  463. 

5.  Payment  of  premium  to  an  agent.  If  a  premium  on  a  policy  of 
life  insurance  be  paid  and  accepted  by  an  agent  who  is  apparently 
authorized  by  the  company  to  receive  it,  the  payment  will  be  suffi- 
cient, whether  it  be  in  conformity  with  the  terms  of  the  policy  or  not. 
Ibid.  463. 

6.  Where  an  agent  employed  by  an  insurance  company  to  take 
applications  for  insurance  took  the  same,  and  afterwards  delivered 
the  policy  and  collected  the  first  half-yearly  premium,  his  authority 
so  far  not  being  disputed,  and  he  afterwards  represented  himself  as 
having  authority  to  receive  the  premium  for  the  second  half  year 
before  the  same  was  due,  and  received  the  same,  giving  a  receipt  for 
both  payments,  and  the  assured,  through  her  agent,  on  inquiry  at  the 
office  of  the  company,  was  informed  by  a  clerk  then  in  charge  that 
the  payment  was  all  right,  and  could  not  be  refunded,  and  the  com- 
pany, after  notice,  never  repudiated  such  payment  and  notified  the 
assured  thereof  until  after  the  death  of  the  party  whose  life  was 
insured :  Held,  that  the  company  could  not  avoid  payment  of  the 
policy  on  the  ground  that  the  agent  had  no  authority  to  receive  the 
second  premium.    Ibid.  463. 

Clerk  of  insurance  agent. 

7.  Of  his  power  to  bind  company.  A  clerk  of  an  insurance  agent  at 
a  general  office,  whose  duties,  when  the  agent  was  present,  was  col- 
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lecting,  doing  office  work,  sending  notices,  copying  applications  and 
letters,  etc.,  under  the  agent's  direction,  in  the  absence  of  the  princi- 
pal agent  will  be  regarded  as  agent  for  the  company,  so  as  to  bind  it 
by  a  notice  received  or  information  communicated  in  regard  to  the 
payment  of  premiums.    Eclectic  Life  Ins.  Co.  v.  Fahrenkrug,  463. 

Life  insurance. 

8.  Evidence  of  fraudulent  representations  as  to  health  of  party 
insured.  The  fact  that  the  person  whose  life  was  insured  was,  shortly 
afterwards,  stricken  with  disease,  which  ultimately  caused  his  death, 
may  or  may  not,  according  to  the  other  proofs,  afford  evidence  of 
fraud  in  representing  him  to  have  been  in  good  health.  Taken  in 
connection  with  other  evidence  tending  to  show  that  the  disease 
existed  when  the  policy  was  applied  for,  it  would  be  material,  but 
standing  alone,  or  in  connection  with  evidence  of  previous  good 
health,  it  is  insufficient  to  raise  even  a  presumption  of  fraud.  Ibid. 
463. 

Compelling  the  issue  op  a  policy. 

9.  In  chancery.    See  CHANCERY,  8. 

INTEREST. 

Judgment  on  condemnation  op  land. 

1.  The  judgment  of  the  circuit  court,  upon  appeal  from  commis- 
sioners' assessment  of  damages  on  condemnation  of  land  for  right 
of  way  under  the  act  of  1852,  will  draw  six  per  cent  per  annum 
interest,  where  possession  of  the  property  is  taken  and  retained  by 
the  applicant  for  condemnation.  Illinois  and  St.  Louis  Railroad 
and  Coal  Co.  v.  McClintock,  296. 

INTERPLEADER. 
In  suits  by  attachment.    See  ATTACHMENTS,  1. 
In  chancery. 

Crossbill  allowable.    See  CHANCERY,  4. 

INURING  OF  TITLE. 

Subsequently  acquired  title. 

Will  inure  to  a  prior  mortgagee.  See  VENDOR  AND  PURCHA- 
SER, 11. 

JUDGMENTS. 
In  suit  for  violation  op  ordinance. 

1.  On  the  trial  of  a  prosecution  for  breach  of  an  ordinance,  on 
appeal,  the  courts  after  finding  the  defendant  guilt}?-,  in  rendering 
judgment  ordered  that  "the  defendant  be  fined  the  sum  of  $50,  and 
pay  the  costs,"  and  awarded  execution:  Held,  that  while  the  judgment 
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was  informal  and  unskillfully  drawn,  it  was  sufficient,  and  could  be 
collected.     Wiggins  v.  City  of  Chicago,  372. 

Against  one  not  a  party. 

2.  It  is  erroneous  to  render  judgment  against  a  person  not  a  party 
to  the  suit,  for  the  costs  of  the  suit,  and  award  an  execution  thereon. 
Wallace  et  al.  v.  Espy,  143. 

In  proceeding  for  mandamus. 

3.  Personal  judgment  not  allowable.    See  MANDAMUS,  1. 

On  allowance  of  claim  against  an  estate. 

4.  Of  the  form  of  the  judgment.  See  ADMINISTRATION  OF 
ESTATES,  4. 

JUDICIAL  SALES.    See  SALES,  1  to  6. 

JURISDICTION. 

Criminal  court  of  Cook  county. 

1.  What  embraced  in  term  '■'quasi  criminal  nature."  The  criminal 
court  of  Cook  county,  under  the  present  constitution,  has  jurisdiction 
in  cases  of  a  quasi  criminal  nature.  These  terms,  as  used,  are  in- 
tended to  embrace  all  offenses  not  crimes  or  misdemeanors,  but  in  the 
nature  of  crimes,  and  which  are  punished,  not  by  indictment,  but  by 
forfeitures  and  penalties.  It  includes  all  qui  tarn  actions,  prosecu- 
tions for  bastardy,  informations  in  the  nature  of  a  quo  warranto,  and 
suits  for  the  violation  of  ordinances.     Wiggins  v.  City  of  Chicago,  372. 

JURY. 

Impeaching  verdict. 

By  affidavit  of  jurors.    See  VERDICTS,  4. 

JUSTICES  OF  THE  PEACE. 

Form  of  action  not  important. 

1.  As  there  are  no  written  pleadings  in  justices'  courts,  if  the  plain- 
tiff proves  any  ground  for  a  recovery,  he  will  be  entitled  to  a  judg- 
ment, if  the  justice  had  jurisdiction  of  the  subject  matter,  and  this 
without  regard  to  the  form  of  action  named  by  the  justice.  And  the 
same  rule  applies  on  the  trial  of  the  cause  by  the  circuit  court  on  ap- 
peal.   Allen  v.  Nichols,  250. 

2.  Thus,  where  it  appeared  that  a  deceased  party  in  his  lifetime 
had  bought  a  wagon  of  the  defendant,  and  had  paid  only  $10  on  the 
price,  and  the  defendant,  after  his  death,  took  possession  of  the  same, 
and  refused  to  give  it  up  on  demand,  on  suit  by  the  administrator, 
originally  commenced  before  a  justice  of  the  peace,  who  named  the 
action  trover,  the  plaintiff  obtained  a  verdict  and  judgment  for  $10, 
the  proof  showing  the  wagon  to  be  worth  at  least  $35 :  Held,  that  the 
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verdict  could  be  sustained,  as  the  justice  had  jurisdiction  of  an  action 
of  debt  or  assumpsit.    Allen  v.  Nichols,  250. 

LACHES.    See  LIMITATIONS,  2;  ATTORNEY  AT  LAW,  5. 

LANDLORD  AND  TENANT. 
Distress  for  rent. 

1.  Of  the  finding  of  the  court — no  judgment  entered.  In  a  distress  for 
rent,  it  is  error  to  render  judgment  on  the  finding,  and  award  a  special 
execution.  The  court  Should  ascertain  if  the  relation  of  landlord  and 
tenant  existed,  and  if  so,  find  the  amount  of  rent  due,  and  have  it  cer- 
tified to  the  bailiff  making  the  levy,  which  certificate  constitutes  his 
warrant  for  selling  the  property  and  applying  the  proceeds  to  the 
payment  of  the  rent  found  due.     Kruse  v.  Kruse,  188. 

Injuries  from  premises  being  out  of  repair. 

2.  Whether  tenant  or  landlord  is  liable.  The  general  rule  is,  that 
the  occupant,  and  not  the  owner,  as  such,  is  responsible  for  injuries 
received  by  a  third  person  in  consequence  of  a  failure  to  keep  the 
premises  occupied  in  repair.  The  landlord,  however,  is  liable  where 
he  has  expressly  agreed  to  keep  the  premises  in  repair,  and  where  the 
premises  are  let  with  a  nuisance  upon  them.  Oridley  v.  City  of  Bloom- 
ington,  47. 

Whether  tenant  entitled  to  emblements. 

3.  On  termination  of  his  tenancy.    See  EMBLEMENTS,  1. 

LAW  AND  FACT. 
Question  of  negligence. 

1.  In  a  suit  against  a  railroad  company  to  recover  damages  for  the 
killing  of  the  plaintiff's  cow,  whether  there  was  contributory  negli- 
gence on  the  part  of  the  plaintiff,  and  if  so,  to  what  extent,  and 
whether  the  negligence  of  the  company  probably  caused  or  con- 
tributed to  the  injury,  are  questions  of  fact,  to  be  determined  by  the 
evidence.    Illinois  Central  Railroad  Co.  v.  Gillis,  317. 

Color  of  title. 

2.  What  constitutes  color  of  title,  is  a  question  of  law — the  question 
of  good  faith  is  one  of  fact.    See  LIMITATIONS,  5. 

LICENSES. 
Ordinance  must  be  reasonable. 

1.  All  ordinances  of  a  city  must  be  reasonable,  and,  under  the 
power  to  tax,  license  and  regulate  a  business,  the  city  may  not 
directly  prohibit  the  business  or  adopt  such  unreasonable  regulations 
as  will  produce  such  a  result,  or  even  be  oppressive  and  highly  injuri- 
ous to  the  business.     Wiggins  v.  City  of  Chicago,  372. 
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2.  The  power  to  tax,  license  and  regulate  auctioneers,  etc.,  author- 
izes the  city  authorities  to  adopt  any  reasonable  ordinance  for  the 
purpose ;  and  the  city  may  tax,  may  license  and  may  regulate  the 
business,  and  the  ordinance  may  properly  empower  the  mayor  to 
revoke  the  license  for  cause.     Wiggins  v.  City  of  Chicago,  372. 

3.  Revocation  not  judicial  act.  When  a  party  accepts  a  license 
from  the  mayor  of  a  city,  under  an  ordinanoe  empowering  the  mayor 
to  revoke  for  cause,  and  the  license  recites  that  it  may  be  revoked  by 
the  mayor  at  any  time,  in  his  discretion,^  will  have  no  ground  to 
say  that  the  mayor  has  no  power,  and  that  it  can  only  be  revoked  by 
a  judicial  sentence.    Ibid.  372. 

License  to  auctioneer. 

4.  Whether  the  ordinance  in  respect  thereto  is  reasonable.  An  ordi- 
nance of  the  city  of  Chicago  requiring  auctioneers  to  pay  a  license  of 
$200  per  annum,  and  requiring  bond,  with  two  sureties,  in  the  penal 
sum  of  $1000,  to  be  approved  by  the  mayor,  and  conditioned  for  the 
due  observance  of  the  ordinance  relating  to  the  business,  and  requir- 
ing licenses  to  expire  on  the  last  day  of  April  next  after  their  date, 
and  providing  for  a  forfeiture  for  violation  of  the  ordinance,  and 
giving  the  mayor  power  to  revoke  the  same,  when  satisfied  of  the 
fact:  Held,  not  to  be  unreasonable  in  its  requirements,  and  valid. 
Ibid.  372. 

Spirituous  liquors. 

5.  Power  to  license,  regulate,  restrain  or  suppress — construed.  Where 
the  legislature  confers  the  power  to  suppress  groceries  where  liquor 
is  sold,  or  to  regulate,  license  and  restrain  the  same,  it  is  a  matter 
purely  discretionary  whether  or  not  the  city  will  wholly  prohibit  its 
sale,  or  license  and  regulate  the  traffic.  Schwuchow  v.  City  of  Chicago, 
444. 

Granting  license  upon  condition. 

6.  May  provide  for  its  forfeiture.  Where  power  is  conferred  on  a 
city  to  prohibit  entirely  the  sale  of  intoxicating  liquors,  or  to  regu- 
late and  license  the  same,  at  discretion,  the  city  may  grant  the  priv- 
ilege of  selling  such  liquors  on  such  terms  and  conditions  as  it  may 
see  fit  to  impose,  and  has  ample  power  to  impose,  as  a  condition,  that 
a  license  granted  shall  be  subject  to  revocation  on  the  violation  of 
any  of  the  ordinances  regulating  the  traffic.    Ibid.  444. 

7.  In  such  a  case,  where  absolute  control  over  the  whole  subject  of 
granting  licenses  is  conferred,  the  city  may  impose  any  other  condi- 
tions calculated  to  protect  the  community,  preserve  order  and  sup- 
press vice,  such  as  the  closing  of  the  grocery  on  election  days,  holi- 
days or  Sundays,  or  the  closing  of  the  same  at  a  particular  hour  each 
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evening,  etc.,  and  for  a  violation  of  any  of  these  conditions  provide 
for  a  forfeiture  of  the  license.  Such  power  grows  out  of  the  fact  that 
it  is  discretionary  to  prohibit  the  sale,  or  license  it  on  such  terms  as 
the  city  may  choose.    Schwuchow  v.  City  of  Chicago,  444. 

8.  The  control  of  the  liquor  traffic  being  a  police  regulation,  no 
one  can  acquire  such  a  vested  right  in  it  by  a  license  as  that  it  may 
not  be  resumed  when  the  interests  of  society  require  it.    Ibid.  444. 

Accepting  license  with  conditions. 

9.  Where  a  party  applies  for  and  accepts  a  license  under  an  ordi- 
nance imposing  conditions  and  restrictions,  and  the  license  itself  con- 
tains a  condition  that  it  may  be  revoked  at  the  discretion  of  the  mayor, 
he  thereby  assents  to  the  terms  and  conditions  imposed,  both  in  the 
license  and  the  ordinance  under  which  it  is  issued.    Ibid.  444. 

Kemedies  against  grocery  keepers.    See  REMEDIES,  2. 

LIENS. 

Banker's  lien. 

Its  nature  and  extent.    See  BANKERS  AND  BANK  CHECKS,  4. 

LIFE  ESTATE. 

♦ 

Decree  for  its  sale. 

1.  Should  fix  the  value  thereof— and  of  the  rule  for  ascertaining  such 
value.  When  land,  conveyed  to  a  trustee  in  trust,  for  the  use  and  bene- 
fit of  a  mother  during  her  life,  and  after  her  death  for  the  benefit  of 
her  children,  is  decreed  to  be  sold,  as  unproductive,  for  the  support 
of  the  mother  and  her  children,  the  decree  should  fix  the  value  of  the 
life  estate  of  the  mother,  instead  of  requiring  the  trustee  to  ascertain 
and  pay  her  its  value,  and  in  fixing  such  value,  the  statute,  adopting 
a  rule  to  ascertain  the  present  value  of  estates  of  dower,  may  be  taken 
as  furnishing  a  proper  and  equitable  rule.     Voris  v.  Sloan  et  al.  588. 

In  a  married  woman. 

2.  May  be  mortgaged.    See  MORTGAGES,  3. 

LIMITATIONS. 
When  the  statute  begins  to  run. 

1.  In  case  of  fraud  or  mistake.  In  case  of  fraud  or  mistake,  in 
equity,  the  Statute  of  Limitations  will  begin  to  run  from  the  time  of 
the  discovery  of  the  fraud  or  mistake,  and  not  before.  Mcintosh  V. 
Saunders,  128. 

Laches. 

2.  Delay  in  discovering  mistake  in  a  deed.  Where  the  party  in  pos- 
session of  land  in  1869,  filed  a  bill  to  correct  a  mistake  in  the  descrip- 
tion of  the  land  in  a  deed  in  his  chain  of  title,  which  was  executed 
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in  1823,  and  it  appeared  that  the  mistake  had  been  but  recently  dis- 
covered, it  was  held,  that  the  circumstances  failed  to  show  any  such  gross 
laches  or  delay  in  asserting  the  party's  rights  as  that  a  court  of  equity 
would  refuse  to  interfere.    Mcintosh  v.  Saunders,  128. 

3.  Laches  in  filing  information  against  an  attorney  at  law.  See 
ATTORNEY  AT  LAW,  5. 

Limitation  act  of  1839. 

4.  What  constitutes  color  of  title.  A  deed  which  purports  to  con- 
vey the  land  in  dispute,  although  the  grantor  had  no  authority  to 
convey  the  title,  as,  when  he  purported  to  convey,  as  administrator  of 
the  estate  of  a  deceased  person,  the  land  of  the  deceased,  under  a  spe- 
cial act  of  the  legislature,  which  was  unconstitutional  and  void,  is 
good  as  color  of  title.    Fagan  et  al.  v.  Rosier,  84. 

5.  Color  of  title  a  question  of  law — good  faith  one  of  fact.  What  is 
color  of  title,  is  purely  a  question  of  law,  to  be  determined  by  the 
court  from  an  inspection  of  the  papers  relied  on  as  constituting  color; 
but  the  good  faith  of  the  party  claiming  under  it,  is  a  question  of 
fact,  to  be  proven  and  determined  as  any  other  fact  in  issue  before  the 
jury.    Ibid.  84. 

6.  Payment  of  taxes  by  wrong  description.  On  the  trial  of  an  action 
of  ejectment,  the  defendant,  for  the  purpose  of  proving  payment  of 
taxes  on  the  land  for  seven  successive  years,  under  color  of  title,  of- 
fered tax  receipts  for  the  years  1856  to  1864  inclusive,  which  the  court 
rejected,  for  the  reason  that  the  land  was  misdescribed  as  lot  No.  29, 
N.  W.  end  of  survey  117-125.  It  appeared  that  the  land  in  dispute 
was  so  described  in  a  plat  of  a  survey  made  at  the  request  of  the  sur- 
veyor, and  so  assessed  from  1856  up  to  1864 :  Held,  that  the  court  erred 
in  excluding  the  tax  receipts,  as,  if  the  taxes  were  actually  paid,  the 
statute  was  complied  with,  whether  the  land  was  properly  described 
or  not.    Ibid.  84. 

Effect  of  the  late  civil  war. 

7.  Where  a  resident  of  this  State,  after  the  commencement  of  the 
late  civil  war,  voluntarily  went  to  reside  within  the  Confederate  States, 
and  afterwards  enlisted  as  a  soldier  in  the  confederate  army,  but  for 
which  he  might  have  returned  to  this  State  within  three  years  after 
the  rendition  of  a  decree  of  foreclosure  against  him,  under  which  his 
property  was  sold,  it  was  held,  that  the  time  allowed  for  appearing  and 
defending  in  such  case,  being  three  years,  could  not  be  extended  in 
his  favor.    Hall  v.  The  Connecticut  Mutual  Life  Ins.  Co.  357. 

LIMITATIONS  OVER. 

By  will  or  deed.    See  POWERS,  1,  2 ;  REMAINDER,  1 ;  SHELLY'S 
CASE,  1  to  5. 
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MALICIOUS  PROSECUTION. 

Of  the  essential  elements. 

1.  Malice  and  want  of  probable  cause.  In  order  to  maintain  a  suit 
for  malicious  prosecution  for  procuring  an  indictment  against  the 
plaintiff,  malice  and  the  want  of  probable  cause  must  be  shown. 
Malice  may  be  inferred  from  the  want  of  probable  cause,  bat  the  lat- 
ter can  not  be  inferred  from  the  former.  The  gist  of  the  action  is 
want  of  probable  cause.    Montross  v.  Bradsby,  185. 

2.  Where  the  defendant  procured  an  indictment  against  the  plain- 
tiff  for  perjury  in  making  an  affidavit  that  the  defendant  was  insol- 
vent, in  a  suit  wherein  the  latter  had  signed  a  bond  for  costs,  know- 
ing, or  having  good  reason  to  believe,  the  affidavit  to  be  true,  from 
his  embarrassed  circumstances  financially,  this  was  held  sufficient  to 
show  not  only  that  the  defendant  acted  without  probable  cause,  but 
also  with  malice.    Ibid.  185. 

MANDAMUS. 

Personal  judgment. 

1.  Not  allowable.  A  personal  judgment  against  a  public  officer  in 
a  proceeding  by  mandamus  to  compel  the  payment  of  money  is  erro- 
neous.   Rogers  v.  The  People  ex  rel.  Brewer,  154. 

MARRIED  WOMEN. 

Of  their  separate  property. 

1.  What  constitutes.  Where  a  married  woman  with  money  given 
her  by  her  mother,  and  earned  before  her  marriage,  which  was,  in 
1863,  paid  for  a  filly  which  her  husband  had  bought  but  was  unable 
to  pay  for,  and  it  was  delivered  to  her  in  good  faith  as  her  property, 
and  the  husband,  as  her  agent  and  by  her  consent,  traded  the  filly  for 
a  horse,  it  was  held,  that  the  horse  was  the  separate  property  of  the 
wife,  and  that  the  husband  could  not  mortgage  or  sell  the  same  with- 
out her  assent.     Greenwood  v.  Jerikle,  319. 

2.  Right  to  property  purchased  in  another  State  and  brought  here. 
Where  a  horse  was  purchased  by  a  married  woman  in  1867,  in  the 
State  of  Indiana,  where  she  and  her  husband  then  resided,  and  after 
their  removal  to  this  State  the  husband  sold  the  same:  Held,  in  an 
action  of  replevin  by  the  wife  against  the  purchaser,  that  in  the  ab- 
sence of  proof  to  the  contrary,  it  would  be  presumed  that  the  common 
law  was  in  force  in  Indiana  at  the  time  of  her  purchase,  and  that  the 
title  to  the  same  was  vested  absolutely  in  the  husband,  and,  being  so 
vested,  no  act  of  our  legislature  could  divest  his  title,  and  therefore 
the  wife  could  not  recover.    Tinkler  v.  Cox,  119. 

Of  their  earnings. 

3.  And  support  of  the  wife  by  her  husband.  Since  the  passage  of  the 
several  acts  known  as  the  "  Married  Woman's  law,"  the  husband  is 
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left  to  support  his  wife,  so  long  as  she  remains  with  him  and  dis- 
charges her  duties,  as  he  was  before ;  and  the  court  are  not  prepared 
to  hold,  under  the  later  enactment  on  the  subject,  that  a  wife  may- 
abandon  her  husband  without  his  consent,  for  the  purpose  of  acquiring 
earnings  for  her  separate  use,  or  that  she  may,  without  the  consent  of 
the  husband,  neglect  or  avoid  the  duties  that  the  relation  imposes  on 
her,  for  such  purpose.    Douglas  v.  Gausman,  170. 

Husband  may  act  as  wife's  agent. 

4.  An  instruction  in  a  suit  between  a  married  woman  and  a  third 
party,  in  respect  to  her  separate  property,  which  is  liable  to  a  con- 
struction that  she  could  not  trade  the  same  through  her  husband,  as 
her  agent,  is  objectionable,  and  may  be  properly  refused.  Greenwood 
v.  Jenkle,  319. 

MASTER  AND  SERVANT. 

Injury  of  one  servant  from  negligence  of  fellow  servant. 

1.  Liability  of  the  common  master.  No  doctrine  is  better  settled 
than  that  one  servant  can  not  recover  against  the  master  for  an  injury 
occasioned  by  the  negligence  of  another  engaged  in  the  same  general 
business,  if  there  has  been  ordinary  care  and  diligence  observed  in 
the  selection  of  servants.  Columbus,  Chicago  and  Indiana  Central 
Railway  Co.  v.  Troesch,  545. 

2.  Where  a  servant  of  a  railroad  company  seeks  to  recover  dam- 
ages of  the  company  on  the  grounds  that  the  company  was  guilty  of 
culpable  negligence  in  furnishing  for  use  an  engine  so  unmanageable 
and  so  ill-constructed  as  to  be  unfit  for  business,  and  in  employing 
and  retaining  in  its  service  an  engine-driver  who  was  unskillful,  im- 
prudent and  reckless,  alleging  that  these  facts  were  known  to  the 
company,  or  could  have  been  by  the  exercise  of  diligence,  but  of 
which  the  plaintiff  was  totally  ignorant,  and  by  reason  of  one  or  the 
other  of  the  negligent  acts  charged,  he  was  injured  while  in  the  exer- 
cise of  due  care,  it  was  held,  that  he  was  bound  to  show  the  negligent 
acts  charged  by  a  preponderance  of  evidence,  and  that  the  company 
knew  the  facts,  or  could  have  known  them  by  the  exercise  of  dili- 
gence.   Ibid.  545. 

3.  The  master  does  not  warrant  the  competency  of  any  of  his  ser. 
vants  to  the  others.  The  extent  of  his  undertaking  is,  that  he  will  exer- 
cise reasonable  care  in  the  selection  of  an  employee,  and  if  his  incom- 
petency is  discovered,  will  dismiss  him  from  service.  The  master 
will  be  liable  where  the  injury  is  imputable  directly  to  his  personal 
negligence  in  the  selection  of  the  servant,  or  in  retaining  him  after 
his  incompetency  is  known.    Ibid.  545. 
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Injury  to  servant  from  defective  machinery. 

4.  Liability  of  master.  As  between  master  and  servant,  there  is  no 
implied  warranty  as  to  the  fitness  and  soundness  of  the  machinery 
furnished  to  the  latter  for  use.  It  is  the  duty  of  a  railroad  company 
to  exercise  diligence,  or,  as  some  of  the  cases  express  it,  the  highest 
degree  of  diligence,  to  construct  a  safe  road-bed,  and  furnish  safe  and 
sound  machinery.  Beyond  that,  it  owes  no  duty  to  its  employees, 
whatever  may  be  its  duty  as  to  passengers.  Columbus,  Chicago  and 
Indiana  Central  Railway  Co.  v.  Troesch,  545. 

5.  If  an  injury  occurs  to  an  employee  of  a  railway  company 
through  a  defect  or  insufficiency  in  the  machinery  or  implements 
furnished  to  the  employees  by  the  company,  knowledge  of  the  defect 
or  insufficiency  must  be  brought  home  to  the  company,  or  it  must  be 
proved  it  was  ignorant  of  the  same  through  its  own  negligence  or 
want  of  care,  or,  in  other  words,  it  must  be  shown  that  the  company, 
as  master,  either  knew  or  ought  to  have  known  the  defects  which 
caused  the  injury,  before  the  company  can  be  made  liable.    Ibid.  545. 

6.  Liability  of  master.  While  it  is  true  that  a  railroad  company  is 
not  liable  for  an  injury  to  a  servant  occasioned  by  the  negligence  of 
a  fellow  servant  in  the  same  line  of  employment,  yet  this  rule  has  no 
application  to  an  injury  caused  by  defects  in  the  machinery  of  the 
company,  its  track  or  bridges,  which  it  might  have  known  and 
provided  against  by  the  exercise  of  the  highest  care  and  diligence,  it 
being  the  duty  of  such  companies  to  furnish  their  servants  safe  ma. 
terials  and  structures,  and  keep  them  in  proper  repair.  Toledo,  Peo- 
ria and  Warsaw  Railway  Co.  v.  Conroy,  560. 

7.  Degree  of  diligence  required.  Where  a  servant  of  a  railway  com- 
pany is  injured  or  killed  in  consequence  of  the  giving  way  of  a 
wooden  bridge,  which  is  defective  through  age  and  exposure  to  the 
weather,  the  company  can  not  escape  liability  from  the  fact  that  the 
bridge  was  constructed  properly  in  the  first  place,  and  it  employed 
skillful  and  competent  subordinates  to  inspect  and  repair  its  bridges. 
Ordinary  prudence  in  such  a  case  is  not  sufficient,  but  the  highest 
degree  of  vigilance  consistent  with  the  practical  operation  of  the  road 
is  required.    Ibid.  560. 

MEASURE  OF  DAMAGES. 

On  condemnation  of  right  of  way. 

1.  What  are  proper  elements  of  damages — and  of  evidence  in  re&pect 
thereto.  In  condemning  land  for  railroad  purposes,  it  is  hardly  prac- 
ticable to  state  any  inflexible  rule  for  estimating  damages  to  the  land 
owner.  The  amount  should  be  sufficient  to  cover  all  the  actual  dam- 
ages sustained  by  reason  of  the  construction  of  the  road,  the  land 
43-^68th  III. 
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On  condemnation  of  right  of  way.    Continued. 

taken,  for  all  physical  injuries  to  the  residue,  and  for  all  inconveni- 
ences of  every  character  actually  produced,  but  nothing  should  be 
allowed  for  imaginary  or  speculative  damages,  or  such  remote  and 
inappreciable  damages  as  may  be  imagined  but  may  never  occur. 
Jones  v.  Chicago  and  Iowa  Railroad  Co.  380. 

2.  Damages  confined  to  property  described  in  t?ie  pleadings.  On  the 
assessment  of  damages  for  a  right  of  way  for  a  railroad  company,  the 
inquiry  as  to  damages  should  be  confined  to  the  tract  of  land  de- 
scribed in  the  petition,  in  the  absence  of  a  cross-petition  by  the  de- 
fendant showing  that  he  owns  contiguous  lands  which  will  be  dam- 
aged.   Ibid.  380. 

3.  Evidence  as  to  value  of  land.  Where,  on  the  assessment  of  dam- 
ages for  right  of  way,  the  land-owner  introduced  in  evidence  the 
deeds  for  his  land,  it  was  held  no  ground  for  reversal  to  instruct  the 
jury,  on  the  part  of  the  petitioner,  that  they  could  take  into  account 
the  consideration  recited  in  the  deeds  in  determining  the  value  of  the 
land  taken.  If  the  lands  had  been  recently  purchased,  the  price  paid 
might  tend  to  enlighten  the  jury  upon  that  issue.    Ibid.  380. 

4.  Failure  to  maintain  fence  as  an  element  of  damages.  Where  a 
railroad  company  has  fenced  its  track  through  land  it  is  seeking  to 
condemn  for  right  of  way,  it  is  not  erroneous  to  instruct  the  jury 
assessing  the  damages  not  to  consider  the  failure  to  maintain  the 
fences  as  an  element  of  damage.    Ibid.  380. 

5.  Farm  crossings.  But  farm  crossings  being  easements  over  the 
right  of  way,  and  not  constituting  any  part  of  the  fence,  like  gates  or 
bars,  ought  not  to  be  included  in  such  an  instruction,  as  the  statute 
has  not  given  the  land-owner  any  remedy  to  compel  their  erection  and 
maintenance.    Ibid.  380. 

6.  Damages  from  danger  by  fire.  Damage  from  fire  resulting  from 
the  use  of  steam  as  a  motive  power,  in  most  cases,  may  be  reckoned 
among  the  imaginary  dangers  that  may  or  may  not  occur,  and  if  they 
do,  the  law  affords  a  speedy  and  effectual  remedy.  But  if  the  road  is 
constructed  so  near  the  owner's  buildings  as  that  the  danger  from  fire 
is  real,  it  may  constitute  an  element  of  increased  damages.  Ibid.  380. 
See  EMINENT  DOMAIN,  2. 

Upon  partial  performance  of  contract. 

7.  When  has  been  avoided  under  Statute  of  Frauds.  Where  the 
plaintiff  was  employed  verbally  to  enter  the  service  of  the  defendant 
for  the  period  of  three  years,  and  was  to  have  the  exclusive  agency  of 
selling  goods  manufactured  by  the  defendant,  in  certain  territory,  and 
on  all  sales  was  to  receive  a  commission  of  five  per  cent,  and  he  per- 
formed services  under  the  contract  for  ten  months,  when  he  was 
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discharged  without  cause,  and  the  defendant,  when  sued  for  a  breach  of 
the  contract,  pleaded  the  Statute  of  Frauds  in  avoidance  of  the  con- 
tract, it  was  held,  that  the  plaintiff  might,  under  the  quantum  meruit 
counts,  recover  what  the  services  performed  by  him  and  the  expenses 
incurred  by  him  were  reasonably  worth,  and  was  not  bound  by  the 
contract  as  to  his  compensation.  The  contract,  being  avoided  with- 
out his  fault,  no  longer  furnished  the  measure  of  his  recovery.  The 
William  Butcher  Steel  Works  v.  Atkinson,  421. 

In  action  on  school  treasurer's  bond. 

$.  For  failure  to  have  claim  allowed  against  estate.  Where  the  prin* 
cipal  in  a  note  to  the  trustees  of  schools  dies,  and  the  treasurer  neg- 
lects to  present  the  same  for  allowance  against  his  estate,  in  an  action 
on  the  treasurer's  bond,  where  it  does  not  appear  but  that  the  sureties 
are  solvent,  or  that  the  debt  is  lost,  no  more  than  nominal  damages 
can  be  recovered.    McHaney  et  al.  v.  Trustees  of  Schools,  140. 

In  action  on  appeal  bond. 

9.  Nominal  damages.  Although  the  appellant  may  have  paid  the 
judgment  or  decree  appealed  from,  and  all  the  damages  and  costs  in 
both  courts,  according  to  his  bond,  yet,  if  he  has  failed  to  prosecute 
the  appeal  with  effect,  he  will  be  liable  upon  the  appeal  bond  for 
nominal  damages.    George  v.  Bischoff  et  al.  236. 

Upon  orders  drawn  upon  contractor. 

10.  By  a  sub-contractor — extent  of  drawees  liability.  See  DRAFTS — 
ORDERS,  3. 

Exemplary  damages. 

11.  In  trespass.  In  actions  for  torts  to  person  or  property,  the  jury 
ma}%  when  the  evidence  shows  the  trespass  to  have  been  malicious, 
wilful  or  reckless,  give  punitive  damages.  Illinois  and  St.  Louis 
Railroad  and  Goal  Go.  v.  Gobb,  53. 

MINING  COMPANIES. 
Duty  under  act  of  1872. 

To  provide  for  safety  of  employees,  and  liability  for  neglect  thereof. 
See  NEGLIGENCE. 

MISTAKE. 
Of  the  proof  required. 

1.  Where  a  bill  in  equity  was  filed  against  the  heirs  of  the  grantor 
in  a  deed,  to  correct  a  mistake  therein  as  to  the  description  of  the  land, 
it  was  held,  that  the  complainant  was  not  bound  to  make  out  such 
a  case  as  would  be  required  of  a  subsequent  purchaser  for  a  valuable 
consideration,  without  notice  of  a  prior  conveyance,  to  overcome  the 


676  INDEX. 

MISTAKE.    Of  the  proof  required.    Continued. 

latter.    The  complainant's  equity  in  such  a  case  is  superior  to  that 
of  the  defendants.    Mcintosh  v.  Saunders.,  128. 

In  decree  of  foreclosure. 

2.  By  including  land  not  mortgaged — relief  in  chancery.  See  CHAN- 
CERY, 15. 

MORTGAGES. 

Election  of  remedies. 

1.  A  mortgagee  or  his  assignee  has  the  right  to  collect  the  mort- 
gage deht  by  a  suit  at  law  on  the  notes,  or  by  foreclosure  in  equity, 
and  the  fact  that  the  mortgagor's  equity  of  redemption  has  been  sold 
on  execution  for  other  indebtedness,  will  not  change  the  rule  or  de- 
prive the  holder  of  the  mortgage  indebtedness  of  his  right  of  elec 
tion.    Rogers  v.  Meyers  et  at.  92. 

2.  Sale  of  equity  of  redemption  to  third  person — effect  on  rights  of  cred. 
itor.  The  purchase  on  execution  of  the  mortgagor's  equity  of  redemp- 
tion by  a  stranger  to  the  mortgage,  for  other  indebtedness,  will  not 
affect  the  right  of  the  mortgagee  or  his  assignee  to  resort  to  any  or 
all  the  remedies  he  had  before.  Such  a  purchase  will  not  render  the 
purchaser  the  debtor  of  the  mortgagee  or  his  assignee,  and  release  the 
mortgagor,  either  at  law  or  in  equity.  Therefore,  the  mortgagor  has 
no  right  in  equity  to  compel  such  purchaser  to  redeem  from  his  mort- 
gage or  lose  his  debt.  The  mortgage  creditor  may  do  so,  if  he  chooses, 
by  foreclosure.    Ibid.  92. 

Mortgage  upon  life  estate. 

3.  May  be  enforced.  Where  a  deed  was  made  to  a  married  woman 
and  "her  body  heirs,"  it  was  held,  that,  as  the  legal  effect  of  the  deed 
was  to  give  her  a  life  estate,  and  there  was  no  restriction  of  alienation, 
it  was  competent  for  her,  by  uniting  with  her  husband,  to  mortgage 
her  estate  and  release  her  homestead,  and  that  such  a  mortgage  cre- 
ated a  valid  lien  upon  her  interest  in  the  land.  Hosmer  v.  Carter 
et  al.  98. 

Foreclosure  as  to  part  of  mortgage  debt. 

4.  Whether  a  release  as  to  all.  It  has  been  held  by  this  court,  that 
a  party  holding  indebtedness  secured  by  mortgage  might  foreclose 
the  mortgage  for  any  sum  then  due,  and  no  more,  and  that  when  he 
elects  to  sell  under  a  power  in  the  mortgage,  or  to  foreclose  in  chan- 
cery, he  could  only  sell  or  foreclose  for  the  amount  then  due,  accord- 
ing to  the  terms  of  the  mortgage',  and  that  it  of  necessity  operated  to 
release  the  security  for  the  amount  not  due.    Rains  v.  Mann  et  al.  264. 

5.  Where  a  mortgagee  foreclosed  his  mortgage  as  to  the  last  of 
three  notes  falling  due,  the  first  having  been  paid  and  the  second  then 
due,  and  a  sale  was  had  of  the  mortgaged  premises,  it  was  held,  on  a 
second  bill  by  him  to  foreclose  as  to  the  second  note,  that  the  lien  of 
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the  mortgage  was  released  as  to  creditors  and  as  to  parties  holding 
the  land  under  the  prior  foreclosure  and  sale.    Rains  v.  Mann  et  al.  264. 

6.  Where  a  mortgage  is  given  upon  land  to  secure  the  payment 
of  several  notes  maturing  at  different  times,  and  a  foreclosure  and 
sale  is  had  for  a  part  of  the  notes,  leaving  one  note  unpaid,  and  the 
holder  of  the  unpaid  note  becomes  the  purchaser  of  the  mortgaged 
premises,  and  receives  a  master's  deed,  the  legal  and  equitable  title 
to  the  premises  will  be  merged,  and  it  will  operate  as  a  satisfaction 
of  the  mortgage  and  the  remaining  indebtedness,  for  the  reason  that 
the  purchaser  in  such  a  case  is  presumed  to  have  bought  the  land  at 
its  value,  less  the  unpaid  note.    Robins  v.  Swain,  197. 

Release,  under  promise  to  pay. 

7.  Whether  operative.  Where  a  release  of  a  mortgage  was  executed 
by  the  mortgagee,  and  sent  to  an  agent  to  be  delivered  on  payment  of 
the  balance  due  on  the  mortgage,  and  a  subsequent  purchaser  pro- 
cured the  same  upon  his  promise  to  pay  the  sum  due,  in  a  few  weeks, 
which  he  neglected  to  do :  Held,  on  bill  to  foreclose  the  mortgage, 
that  the  release  was  inoperative,  and  could  not  take  effect  until  the 
mortgage  debt  was  paid.    Hale  et  al.  v.  Morgan  et  al.  244. 

Title  under  foreclosure. 

8.  Of  its  relation  back.  Where  a  party  acquires  title  to  land  under 
the  foreclosure  of  a  mortgage  it  will  relate  back  to  the  date  of  the 
mortgage,  so  as  to  cut  off  intervening  equities  and  rights.  Taylor  v. 
Kearn,  339.  : 

Chattel  mortgages. 

9.  Materiality  of  acknowledgment.  Where  the  mortgagee  is  in  pos- 
session of  the  mortgaged  chattels  before  any  lien  or  other  right 
attaches,  the  mortgage  will  be  good  against  everybody,  regardless  of 
the  acknowledgment.  And  where  such  a  mortgage  is  admitted  in 
evidence  on  the  trial  of  the  right  of  property,  with  a  defective  acknowl- 
edgment, and  the  bill  of  exceptions  does  not  purport  to  contain  all  the 
evidence,  it  will  be  presumed  that  the  court  heard  other  evidence  to 
obviate  the  objection.    Chipron  v.  Feikert  et  al.  284. 

Subsequently  acquired  title. 

10.  Inures  to  prior  mortgagee.  See  VENDOR  AND  PURCHASER, 
11. 

MUNICIPAL  BONDS. 

Where  they  may  be  made  payable. 

1.  Municipal  authorities,  in  the  absence  of  express  statutory 
authority,  have  no  right  to  make  their  bonds,  issued  by  them,  paya- 
ble at  any  other  place  than  their  treasury;  but  if  they  are  made 
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payable  at  some  other  place,  this  will  not  invalidate  the  bonds — the 
provision  to  pay  at  some  other  place  being  void.  Sherlock  et  al.  v. 
the  Village  of  Winnetka,  530. 

Bonds  to  build  dormitory  and  boarding  house. 

2.  Where  a  board  of  education  had  issued  and  sold  bonds  of  the 
district,  and  with  the  proceeds  erected  school  buildings,  as  contem- 
plated by  a  special  act  of  the  legislature,  afterwards  issued  and  sold 
other  bonds  for  the  purpose  of  building  a  dormitory  and  boarding 
house :  Held,  that  the  latter  bonds  were  issued  without  any  authority 
of  law,  as  such  latter  buildings  were  in  no  sense  necessary  and  proper 
for  a  public  free  school,  and  their  action  not  being  merely  an  abuse 
of  power,  but  without  authority  of  law,  the  bonds  were  illegal,  and 
there  existed  no  powei  to  levy  taxes  to  pay  the  interest  on  the  same. 
Ibid.  530. 

Sale  of  bonds  below  par. 

3.  Usury.  Where  corporate  authorities  were  authorized  to  borrow 
money  for  a  certain  purpose,  they  being  limited  in  the  interest  to  ten 
per  cent  per  annum,  and  they  sold  their  bonds,  bearing  ten  per  cent 
interest,  at  ninety -five  cents  on  their  face,  and  after  ten  months  inter- 
est had  accrued:  Held,  that  this  was  an  abuse  of  the  power  conferred, 
for  which  the  authorities  were  probably  personally  liable,  and  that 
the  bonds  were  usurious  in  the  hands  of  the  original  purchasers,  yet 
that  it  did  not  render  the  bonds  invalid.    Ibid.  530. 

Disposition  of  bonds. 

4.  Under  authority  to  issue  corporate  bonds  and  apply  their  pro- 
ceeds as  subscription  to  railroad  stock,  the  railroad  company  may 
take  the  bonds  themselves  at  par  in  exchange  for  stock.  Decker  et  al. 
v.  Hughes  et  al.  33. 

Registration. 

5.  Certificate.  It  was  objected  to  the  certificate  of  the  president 
of  a  town,  made  to  entitle  the  bonds  of  the  town  to  be  registered,  that 
it  was  not  sufficient,  for  the  reason  that  it  was  not  positive,  but  to  the 
best  of  the  officer's  knowledge  and  belief:  Held,  that  as  the  certifi- 
cate was  required  to  be  made  under  oath,  it.  was  sufficient,  as  the 
officer  could  not  know  all  the  facts  to  a  certainty,  and  it  would  be 
unreasonable  to  require  him  to  swear  positively  to  such  facts.  Ibid. 
33. 

Whether  void  or  only  voidable. 

6.  Where  bonds  of  a  municipal  corporation  are  issued  without 
any  power  or  authority  in  law,  as,  under  what  purported  to  be  a  law, 
but  which  was  not  passed  in  the  constitutional  mode,  they  are  abso- 
lutely void,  no  matter  in  whose  hands  they  may  be ;  but  if  the  legal 
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power  or  authority  to  issue  theru  existed,  but  was  defectively  or 
irregularly  executed,  they  are  only  voidable,  and  an  innocent  holder 
may  collect  them.  Where  they  are  void,  no  subsequent  act  or  recog- 
nition of  their  validity  by  the  municipal  authorities  can  estop  the 
tax-payers  from  denying  their  legality.    Ryan  v.  Lynch  et  al.  160. 

Enjoining  issue  of  bonds. 

7.  When  intended  for  unlawful  purpose.  Although  bonds  issued 
by  a  board  of  education,  under  a  law,  for  a  proper  purpose,  are  valid 
in  the  hands  of  innocent  holders  for  value,  notwithstanding  the  uses 
for  which  they  were  intended  have  been  perverted,  yet  if  a  bill  had 
been  filed,  showing  an  intended  perversion,  or  that  the  buildings  to 
be  erected  with  their  proceeds  would  be  perverted,  the  board  would 
have  been  enjoined  from  putting  them  into  circulation.  Sherlock 
et  al.  v.  the  Village  of  Winnetka,  530. 

Who  may  become  a  purchaser. 

8.  Of  the  corporate  authorities.    See  PURCHASERS,  1. 

MUNICIPAL  CORPORATIONS.    See  CORPORATIONS,  1  to  5. 

MUNICIPAL  SUBSCRIPTION. 

To  capital  stock  of  railway  company. 

1.  Whether  governed  by  old  or  new  constitution.  Where  the  vote  on 
the  question  of  a  corporate  subscription  to  the  capital  stock  of  a  rail- 
way company  was  had,  and  the  subscription  made  prior  to  the  adop- 
tion of  the  present  constitution,  the  old  constitution  must  govern, 
although  the  corporate  bonds  were  not  actually  issued  until  after  the 
adoption  of  the  new  constitution.    Decker  et  al.  v.  Hughes  et  al.  33. 

2.  Of  authority  to  make  subscription.  Where  an  act  of  the  legisla- 
ture authorized  the  city  of  Belleville  to  issue  bonds,  and  apply  the 
proceeds  as  subscription  to  the  stock  of  any  railroad  leading  to  or 
from  that  city,  and  prescribed  the  particular  mode  and  conditions  of 
the  exercise  of  the  power,  and  in  another  section  declared  that  the  act 
should  apply  and  be  in  force  for  the  use  and  benefit  of  the  town  of 
Mascoutah :  Held,  that  the  act  gave  the  town  the  same  power  to  make 
a  corporate  subscription  as  it  did  the  city,  upon  the  same  terms  and 
conditions,  the  same  as  if  the  language  had  been  repeated.    Ibid.  33. 

3.  Whether  a  vote  authorizing  an  appropriation  will  authorize  a  sub- 
scription. Where  a  town  was  authorized  to  vote  a  subscription  to  the 
stock  of  any  railway  company  whose  road  should  lead  to  or  from  it, 
a  vote  was  had  on  the  question  for  or  against  railroad  appropriation 
in  a  certain  amount,  which  carried,  and  under  which  the  corporate 
authorities  subscribed  the  sum  named  to  the  stock  of  a  railway  com- 
pany :  Held,  that  although  the  scope  of  the  vote  was  larger  than  was 
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warranted,  as  justifying  a  donation,  yet  as  the  sum  voted  was  appro- 
priated as  a  subscription  to  stock,  it  would  be  sustained.  Decker  et  al, 
v.  Hughes  et  al.  33. 

4.  Whether  the  vote  must  name  the  company  to  which  subscription  is 
to  be  made.  Where  the  law  under  which  a  vote  was  taken  on  the  ques- 
tion of  corporate  subscription  did  not  require  the  same  to  be  taken  in 
reference  to  the  stock  of  any  particular  road,  but  was  in  general  terms 
to  any  railroad  leading  to  or  from  the  town,  a  vote  of  a  certain  sum 
for  railroad  subscription  without  designating  any  particular  road,  was 
held  to  authorize  a  corporate  subscription  to  a  road  which  passed 
through  the  town.    Ibid.  33. 

5.  Dependent  on  a  vote  of  a  majority  of  tax-payers.  Where  a  corpo- 
rate subscription  was  only  authorized  upon  a  majority  of  the  tax-pay- 
ers of  the  town  voting  for  the  same,  and  the  call  of  the  first  election 
was  one  of  tax-payers  only,  and  the  second  call  for  an  additional  sub- 
scription was  general,  but  the  returns  showed  255  votes  for,  and  only 
28  against  the  proposition,  and  the  ordinance  subsequently  adopted, 
authorizing  the  subscription,  and  fixing  its  terms  and  conditions,  re- 
cited that  the  two  amounts  were  voted  for  by  the  legal  voters  of  the 
town,  and  the  sworn  certificate  of  the  president  to  the  auditor,  for  the 
purpose  of  having  the  bonds  registered,  declared  that  the  bonds  were 
issued  under  the  act  governing  the  vote:  Held,  on  bill  to  enjoin  the 
collection  of  taxes  to  meet  the  interest  on  the  bonds,  the  bill  failing 
to  charge  that  a  majority  of  the  tax-payers  did  not  vote  for  the  sub- 
scriptions, that  it  would  be  presumed  that  a  majority  of  the  tax-payers 
did  vote  in  favor  of  the  subscriptions.    Ibid.  33. 

6.  Statute  construed  in  respect  to  the  majority  required.  A  statute 
authorizing  a  corporate  subscription  in  aid  of  a  railroad  enterprise, 
provided  that  no  subscription  should  be  made  or  bonds  issued  unless 
a  majority  of  all  the  legal  voters  of  the  county  should  vote  for  the 
same,  at  an  election  to  be  ordered,  and  declared  that  a  majority  of 
legal  voters  at  any  such  election  should  be  held  as  a  majority  of  the 
legal  voters.  Under  this  statute,  an  election  on  the  question  of  corpo- 
rate subscription  was  ordered  at  the  same  time  with  the  regular  elec- 
tion of  county  officers,  at  which  3210  votes  were  cast.  There  were 
1278  votes  cast  in  favor  of  subscription,  and  1275  against  the  same: 
Held,  that  a  majority  of  those  voting  upon  the  question  submitted  was 
not  sufficient  to  authorize  the  subscription,  but  that  a  majority  of  all 
those  voting  at  the  election  should  vote  in  favor  of  the  same  was  ne- 
cessary.    Chestnutwood  et  al.  v.  Hood  et  al.  132. 

7.  If  a  special  election  had  been  called  upon  the  question  of  sub- 
scription, then  it  seems  that  the  returns  of  the  election  officers  of  the 
votes  on  that  question,  under  such  a  law,  would  govern.    Ibid.  132. 
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1.  Constitutional  provision  applies  to  writ  of  ne  exeat.  The  provi- 
sion of  our  constitution  relating  to  imprisonment  for  debt  has  abol- 
ished such  imprisonment  as  practiced  under  the  common  law,  and 
where  a  debt  is  the  basis  of  the  action,  in  order  to  justify  imprison- 
ment, the  foundation  must  be  laid  in  the  fact  of  a  refusal  to  deliver 
up  property  for  the  benefit  of  creditors,  or  fraud  either  in  contracting 
or  evading  payment  of  the  debt.  The  provision  is  applicable  to  a 
proceeding  by  ne  exeat.    Malcolm  v.  Andrews,  100. 

Op  the  petition. 

2.  In  a  proceeding  for  ne  exeat,  the  plaintiff,  by  analogy  to  the  pro- 
ceeding by  capias  ad  respondendum,  must  show,  by  his  bill  or  petition, 
by  facts  stated  and  circumstances  detailed,  that  the  debtor  has  been 
guilty  of  fraud,  or  that  there  is  a  strong  presumption  of  fraud.  Ibid. 
100. 

3.  Where  the  only  ground  set  forth  in  a  petition  for  a  ne  exeat  was 
the  plaintiff's  statement  upon  information  and  belief  that,  since  the 
making  of  the  note,  the  defendant  had  sold  the  greater  part  of  his 
property  and  was  endeavoring  to  sell  the  remainder,  had  threatened 
to  leave  the  State,  and  had  said  he  would  not  pay  the  debt:  Held,  that 
the  facts  stated  were  not  sufficient  to  raise  a  presumption  of  fraud,  as 
the  propert}^  sold  might  have  been  exempt,  and  his  declaration  that 
he  would  not  pay  might  have  been  based  upon  a  defense  or  supposed 
defense.    Ibid.  100. 

Answer  and  exceptions  thereto. 

4.  In  such  a  case,  where  the  defendant's  answer  was  under  oath, 
and  denied  the  facts  charged  and  all  fraudulent  intent,  and  the  plain- 
tiff excepted  to  the  same  for  immaterial  matters  stated,  and  the  de- 
fendant moved  the  court  to  quash  the  writ,  which  was  refused:  Held, 
that,  as  the  exception  admitted  the  material  facts  stated  in  the  answer, 
the  court  erred  in  not  quashing  the  writ.    Ibid.  100. 

NEGLIGENCE. 

Negligence  in  railroads. 

1.  Duty  and  liability  as  to  safe  condition  of  their  roads,  bridges,  etc. 
It  is  the  duty  of  a  railroad  company  to  the  public,  as  well  as  to  those 
in  its  employment,  to  have  its  road  and  bridges  and  other  appurten- 
ances constructed  of  the  best  material,  having  in  view  the  business  to 
be  done  upon  it.  In  their  construction  they  should  equal  those  of  the 
best  roads  doing  an  equal  amount  of  business,  and  the  utmost  care 
and  vigilance  bestowed  in  keeping  them  in  a  safe  condition.  The 
law  will  not  allow  them  to  be  out  of  repair  any  longer  than  is  con- 
sistent with  the  highest  degree  of  diligence.    And  further,  it  is  its 
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duty  to  keep  a  sufficient  force  at  command,  and  of  capacity  sufficient 
to  discover  defects,  and  apply  the  remedy.  Neglecting  to  keep  its 
road,  etc.,  in  the  best  condition,  if  injury  or  loss  occurs  thereby,  the 
company  will  be  liable,  unless  it  is  shown  that  the  defect  was  one 
that  could  not  be  discovered  and  remedied  by  any  reasonable  skill  or 
foresight.    Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Conroy,  560. 

2.  Railroad  bridges  over  which  trains  are  to  pass  should  be  con- 
structed  of  the  best  and  most  durable  material,  as  will  insure  the 
greatest  safety  to  the  traveling  public.  No  matter  of  what  material 
they  are  constructed,  they  should  be  subjected  periodically,  in  each 
year,  to  the  closest  examination,  or  the  company  will  be  negligent  in 
the  discharge  of  its  duty.    Ibid.  560. 

3.  Where  a  railroad  bridge  was  a  trestle-work,  constructed  of  tim- 
bers fifteen  years  before  an  accident  thereon  resulting  in  the  loss  of 
life,  and  many  of  the  timbers  were  rotten  at  the  heart,  and  some  of 
the  tenons  rotted  off,  and  the  company  had  been  notified  of  its  unsafe 
condition  before,  and  had  only  made  some  slight  repairs  at  one  end 
only,  and  had  made  no  thorough  examination  and  repairs,  it  w&sheld, 
that  the  company  were  negligent  to  such  a  degree  as  to  merit  the  se- 
verest censure.  Actual  knowledge  of  the  defects  is  not  necessary,  but 
it  is  sufficient  if  the  company  might  have  been  informed,  by  the  use 
of  such  diligence  as  the  law  requires.    Ibid.  560. 

4.  Killing  stock — neglect  of  railroad  to  fence  its  road.  Where  a  rail- 
road company  has  been  operating  trains  over  its  road  for  more  than 
six  months,  and  has  failed  to  fence  its  track,  and  while  passing 
through  the  plaintiff's  farm  with  its  train,  kills  plaintiff's  stock  upon 
the  track,  the  company  will  be  liable  to  the  plaintiff  for  the  value  of 
such  stock.    Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Crane,  355. 

5.  Where  a  railway  company  kills  stock  with  its  train  not  at  a 
public  crossing  or  other  place  where  it  is  required  to  fence  its  track, 
and  has  been  in  operation  for  more  than  six  months  prior  to  the  acci- 
dent, and  has  not  fenced  its  track  at  the  place  where  the  killing  took 
place,  and  the  owner  of  the  land  has  not  agreed  to  fence  the  road,  the 
company  will  be  liable  to  the  owner  of  such  stock,  under  the  act  of 
1855,  without  proof  of  any  actual  negligence,  even  though  the  owner 
may  not  prove  the  stock  got  upon  the  track  at  the  point  not  fenced. 
Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Pence,  524. 

6.  The  design  of  the  act  of  1855,  on  this  subject,  was,  to  afford 
some  protection  from  hazard  of  trains  running  at  a  high  rate  of  speed, 
by  fencing,  and  if  this  is  omitted  by  a  railroad  company,  it  will  be 
presumed  to  be  guilty  of  negligence,  without  any  other  proof  than 
of  the  omission  to  fence.     Ibid.  524. 
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7.  Effect  of  act  of  1869  on  company'' s  liability.  The  act  of  1869,  giv- 
ing the  land-owner  the  right  to  build  a  fence  along  the  railroad  track 
over  his  premises,  and  hold  the  company  liable  therefor,  upon  its  fail- 
ure to  fence  on  notice,  does  not  release  railroad  companies  from  their 
liability,  under  the  act  of  1855,  for  stock  killed.  The  later  act  cre- 
ates no  duty  upon  the  land-owner  to  fence,  but  merely  gives  him  the 
privilege  to  do  so,  and  the  fence,  when  so  built  by  the  owner  of  the 
land,  will  be  the  property  of  the  company.  Toledo,  Peoria  and  War- 
saw Railway  Go.  v.  Pence.  524. 

8.  Neglect  to  give  signal  on  approaching  crossing.  Where  a  locomo- 
tive on  the  defendant's  railroad  run  against  and  injured  the  plaintiffs 
mare  upon  a  bridge  in  a  public  highway,  and  it  appeared  that  no  bell 
was  rung  or  whistle  sounded  to  give  warning  of  the  approaching 
train,  and  the  speed  of  the  train  not  slackened,  it  was  held,  that  the 
company  was  guilty  of  such  negligence  as  made  it  lrable  to  the  owner 
of  the  mare  for  the  damages  sustained.  Springfield  and  Ills.  South- 
eastern Railway  Go.  v.  Andrews,  56.  See,  also,  Illinois  Central  Rail- 
road Co.  v.  Gillis,  317. 

9.  The  omission  of  a  railroad  company  to  ring  a  bell  or  sound  a 
whistle,  as  a  train  approaches  a  public  crossing,  will  not,  per  se,  ren- 
der it  liable.  To  make  it  liable,  it  must  be  a  just  inference,  from 
the  evidence,  that  the  injury  was  caused  by  reason  of  such  neglect. 
Chicago,  Burlington  and  Quincy  Railroad  Go.  v.  Lee,  Admx.,  576. 

10.  How  shown  that  injury  resulted  from  neglect.  Where  it  is  proven 
that  a  party  injured  by  a  collision  at  a  railroad  crossing  of  a  high- 
way, was  in  the  exercise  of  due  care  and  caution,  it  may  be  a  reason- 
able inference  that  the  accident  was  produced  by  reason  of  such  neg- 
lect to  ring  a  bell  or  sound  a  whistle.  It  may  be  made  to  appear  by 
circumstantial,  as  well  as  direct,  evidence.    Ibid.  576. 

11.  Duty  of  engineer  on  seeing  a  team  approach  a  crossing.  The  law 
has  not  made  it  the  duty  of  a  railroad  company  to  check  up  its  trains 
on  discovering  a  person  approaching  a  crossing,  from  the  highway, 
With  a  team.  The  law  requires  the  giving  of  the  statutory  signals  or 
warning,  and  it  is  the  duty  of  persons  traveling  on  the  highway  to 
wait  until  the  train  has  passed,  and  the  engine-driver  seeing  a  person 
so  approaching  has  a  right  to  expect  he  will  stop,  according  to  the 
lmown  custom,  until  the  train  passes.    Ibid.  576. 

12.  Rate  of  speed  as  bearing  on  question.  The  general  law  of  the 
State  imposes  no  restraint  upon  railway  companies  as  to  the  rate  of 
speed  its  trains  may  be  run.  Where  not  prohibited  by  municipal 
regulations,  they  may  adopt  such  rate  of  speed  as  they  may  desire, 
provided  always,  it  is  reasonably  safe  to  the  passengers  being  trans- 
ported.   Ibid.  576. 
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Contributory  and  comparative  negligence. 

13.  The  general  doctrine.  Formerly  it  was  held  that  if  the  negli- 
gence of  the  plaintiff  contributed  to  the  injury,  however  slight,  no 
recovery  could  be  had,  but  it  is  now  the  settled  law  that  the  plaintiff 
may  recover,  notwithstanding  he  may  have  been  guilty  of  contribu- 
tory negligence,  if  his  negligence  is  slight  and  that  of  the  defendant 
is  gross.  If  the  plaintiff  is  alone  guilty  of  negligence,  or  the  negli- 
gence of  the  parties  is  equal,  or  the  plaintiff's  negligence  is  gross,  no 
action  will  lie,  unless  the  injury  is  wilfully  inflicted.  Chicago,  Bur- 
lington and  Quincy  Railroad  Co.  v.  Lee,  Admx.  576. 

14.  Party  injured  can  not  recover  if  guilty  of  gross  negligence.  It 
is  an  essential  element  to  the  right  of  action  for  injuries  occasioned 
by  negligence  of  the  defendant,  that  the  plaintiff  or  party  injured 
must,  himself,  have  exercised  ordinary  care,  such  as  a  reasonably  pru- 
dent person  will  always  adopt  for  the  security  of  his  person  or  property. 
Where  a  party  has  been  injured  for  the  want  of  ordinary  care  on  his 
part,  which  is  gross  negligence,  the  cases  all  hold  that  no  action  will 
lie,  unless  the  injury  is  wilfully  inflicted  by  the  defendant.  Ibid.  576. 

15.  No  degrees  of  gross  negligence.  There  are,  and  can  be,  no 
degrees  of  gross  negligence  in  law,  and  therefore,  it  is  error  to  so 
qualify  an  instruction  as  to  leave"  the  jury  to  understand  that  the 
plaintiff  may  recover  notwithstanding  his  want  of  ordinary  care,  if 
the  negligence  of  the  defendant  was  greater  than  that  of  the  plaintifl', 
or  of  the  deceased  where  the  suit  is  to  recover  damages  for  causing 
his  death  by  negligence.    Ibid.  576. 

16.  Rule  applied  in  this  case.  In  a  suit  by  the  personal  representa- 
tive of  a  person  killed  upon  a  railroad  crossing,  against  a  railway, 
to  recover  damages  for  the  killing,  on  the  alleged  ground  of  negli- 
gence of  the  company,  it  appeared  that  the  country  was  level  at  the 
place  of  the  accident,  and  that  the  deceased  could  readily  have  seen 
the  approaching  train,  by  the  use  of  ordinary  care  and  caution,  but 
drove  upon  the  crossing  without  looking  for  a  train,  and  there  was 
no  proof  that  he  was  seen  by  the  company's  servants  until  it  was 
too  late  to  check  the  speed  of  the  train:  Held,  that  a  verdict  in  favor 
of  the  plaintiff  and  against  the  company,  could  not  be  sustained, 
owing  to  the  gross  negligence  on  the  part  of  the  deceased,  even  if  a 
bell  was  not  rung  or  a  whistle  sounded,  as  required  by  law.  Ibid. 
576. 

Municipal  corporations. 

17.  Leaving  draw-bridge  open  in  the  night-time.  In  an  action  on 
the  case  against  the  city  of  Chicago  to  recover  for  an  injury  received 
in  consequence  of  negligence,  it  appeared  that  the  plaintiffs'  horses 
and  carriage,  on  a  dark  and  rainy  night,  in  attempting  to  cross  a 


INDEX.  685 

NEGLIGENCE.    Municipal  corporations.     Continued. 

draw-bridge  over  the  Chicago  river,  were  precipitated  into  the  stream, 
the  horses  drowned  and  their  carriage  injured.  The  bridge  was  open 
at  the  time,  and  there  were  no  barriers  or  guards  to  prevent  persons 
from  walking  from  the  abutments  and  falling  into  the  river,  and  the 
place  was  not  properly  lighted  so  that  the  driver  could  see  that  the 
bridge  was  drawn.  The  street  was  also  a  great  thoroughfare :  Held, 
that  a  verdict  finding  the  city  guilty  of  negligence  in  not  using  proper 
precautions  to  protect  the  public  against  casualty,  would  not  be  dis- 
turbed.   City  of  Chicago  v.  Wright  et  al.  586. 

Negligence  of  mining  company. 

18.  Liability  under  act  of  1872.  Where  a  mining  company  failed 
to  comply  with  the  requirements  of  the  act  of  1872,  to  provide  "for 
the  health  and  safety  of  persons  employed  in  coal  mines,"  which 
required  "the  top  of  each  shaft"  to  be  "securely  fenced  by  vertical  or 
flat  gates  properly  covering  and  protecting  the  area  of  the  shaft," 
and  in  consequence  of  which  an  employee,  while  using  due  care,  fell 
into  a  shaft  and  was  killed:  Held,  that  the  company  was  liable  in  an 
action  on  the  case,  to  his  personal  representatives,  for  the  death.  Bart- 
lett  Coal  and  Mining  Co.  v.  Roach  et  al.  174. 

19.  The  fact  that  the  accident  occurred  in  a  few  days  after  the  stat- 
ute went  into  effect,  and  before  the  company  had  time  to  comply  with 
its  provisions,  presents  no  defense  to  the  action,  as,  if  the  company 
was  not  prepared  to  comply  with  the  law,  it  should  have  suspended 
operations  until  it  was  able  to  do  so,  and  not  having  done  so,  its  failure 
must  be  regarded  as  wilful.    Ibid.  174. 

Negligence  as  between  master  and  servant.    See  MASTER  AND 
SERVANT,  1  to  7. 

NEGOTIABLE  INSTRUMENTS.    See  ASSIGNMENT. 

NEW  TRIALS. 

New  trials  in  ejectment. 

1.  Under  the  statute.  Where  a  recovery  in  ejectment  was  had 
March  6,  1871,  and  the  defendant  paid  all  the  costs  on  the  28th  of  the 
same  month,  but  failed  to  pay  the  damages,  which  were  assessed  at 
one  cent,  and  on  March  4,  1872,  entered  his  motion  for  a  new  trial 
under  the  statute,  but  offered  no  evidence  of  the  payment  of  the  costs 
until  March  14, 1872,  and  the  court,  on  the  28th  of  the  same  month, 
overruled  the  motion :  Held,  that  the  defendant,  having  paid  the  costs 
and  made  his  application  within  one  year,  had  substantially  com- 
plied with  the  statute,  and  was  entitled  to  a  new  trial,  notwithstanding 
he  failed  to  pay  the  damages.    Myers  v.  Phillips,  269. 

Verdict  against  the  evidence. 

2.  A  verdict  will  not  be  set  aside  where  the  evidence  is  conflicting, 
and  the  facts  and  circumstances,  by  a  fair  and  reasonable  intendment, 
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will  authorize  the  finding,  notwithstanding  it  may  appear  to  be  against 
the  strength  and  weight  of  the  testimony.  Illinois  Central  Railroad 
Company  v.  Gillis,  317. 

Excessive  damages. 

3.  In  action  for  malicious  prosecution.  Where  the  defendant  pro- 
cured the  plaintiff  to  be  indicted  for  perjury,  under  circumstances 
showing  malice  and  want  of  probable  cause,  a  verdict  of  $1000  was 
held  not  excessive.    Montross  v.  Bradsby,  185. 

4.  For  expelling  railroad  passenger.  Where  a  passenger  paid  for  a 
railroad  ticket  to  a  certain  station,  but  through  inadvertence  received 
a  ticket  to  an  intermediate  point,  and  refused  to  pay  fare  from  the  sta- 
tion named  in  his  ticket,  which  was  only  20  cents,  and  refused  to  get 
off,  so  that  he  had  to  be  put  off  by  force,  and  immediately  got  aboard 
another  coach,  agreeing  to  pay,  but  while  making  change  made  use 
of  grossly  profane  and  obscene  language  in  the  presence  of  ladies,  for 
which  he  was  again  forcibly  expelled,  no  more  force  being  used  either 
time  than  was  necessary  to  overcome  his  resistance,  it  was  held,  that 
a  verdict  in  a  suit  by  him  against  the  company,  giving  him  $1500, 
was  grossly  excessive  and  out  of  all  proportion  to  the  injury  inflicted 
upon  the  plaintiff,  other  than  what  was  attributable  to  his  own  miscon- 
duct.   Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Griffin,  499. 

5.  In  an  action  for  breach  of  contract  to  marry,  the  jury  are  the  sole 
judges  of  the  amount  that  shall  be  awarded  as  damages.  A  new  trial 
will  not  be  granted  on  the  ground  that  the  damages  are  excessive, 
except  when  it  is  apparent  that  the  jury  have  misunderstood  the  evi- 
dence, have  been  governed  by  passion  or  prejudice,  or  have  acted  with 
a  reckless  disregard  of  the  evidence.    Douglas  v.  Oausman,  170. 

6.  In  an  action  for  breach  of  a  contract  to  marry,  where  the  proof 
showed  the  defendant  to  be  worth  about  $25,000,  a  verdict  assessing 
the  plaintiff's  damages  at  $3600  was  held  not  excessive.    Ibid.  170. 

NOTICE. 

Op  notice  to  guarantor. 

1.  Not  necessary.  It  is  a  general  rule  that,  where  one  guaranties 
the  act  of  another,  his  liability  is  commensurate  with  that  of  his  prin- 
cipal, and  he  is  no  more  entitled  to  notice  of  the  default  than  the  lat- 
ter. Both  must  take  notice  of  the  default  at  their  peril.  Gage  v. 
Lewis,  604. 

NUISANCE. 

As  to  the  use  op  one's  own  property. 

1.  Remedy.  If  a  party  erect  anything  offensive  so  near  the  house 
of  another  that  it  becomes  useless  thereby,  an  action  on  the  case  will 
lie.    But  it  does  not  lie  if  a  man  build  a  house  and  makes  a  cellar 
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upon  his  own  land,  whereby  a  house  newly  built  on  adjoining  prem- 
ises falls  down,  nor  if,  by  such  building,  he  stops  lights  newly  made 
in  the  house  of  another,  though  the  lights  have  continued  for  thirty 
or  forty  years.  Some  positive  right  must  be  invaded  before  an  action 
will  lie  against  one  for  use  of  his  own  property.  Guest  et  al.  v.  Rey- 
nolds, 478. 

2.  Obstructing  light  and  views  by  fence  on  adjoining  premises.  In 
the  absence  of  an  adverse  right  by  prescription,  grant  or  otherwise, 
the  owner  has  the  right  to  erect  a  fence  or  building  upon  his  own 
land,  which  will  have  the  effect  to  deprive  the  owner  of  adjacent 
premises  of  light  and  air  to  his  house,  and  obstruct  his  view  from  the 
same,  and  such  erection,  unless  made  of  offensive  material,  will  not  be 
a  nuisance  for  which  any  action  lies.    Ibid.  478. 

Creating  nuisance  in  sidewalk. 

3.  Liability  for  injury  resulting  therefrom.  See  HIGHWAYS,  2 ; 
LANDLORD  AND  TENANT,  2. 

OFFICERS. 

Compensation  to  railroad  officers. 

Whether  they  are  entitled  to  pay  for  services.  See  RAILROADS,  13 
to  16. 

OFFICIAL  BONDS. 

Upon  which  of  two  bonds  liable. 

1.  In  case  of  re-election.  Where  it  appeared  that  money  came  to 
the  hands  of  a  school  township  treasurer,  during  a  prior  term  and 
before  the  execution  of  the  bond  sued  on,  and  it  did  not  appear  that 
he  appropriated  it  to  his  own  use,  or  that  he  did  not  have  it  in  his 
hands  at  the  time  the  bond  was  entered  into:  Held,  that  his  sureties 
on  the  last  bond  were  liable  for  his  refusal  to  pay  over  the  sum  to  his 
successor.    Kagay  et  al.  v.  Trustees  of  Schools,  75. 

School  treasurer. 

2.  Liable  on  his  official  bond  for  neglect  to  present  a  note  against  the 
estate  of  the  deceased  principal.    See  SCHOOL  TREASURER,  1. 

ORDINANCE. 

PROCEEDING:  FOR  VIOLATION. 

1.  Whether  complaint  necessary.  If  the  ordinances  of  a  city  do  not 
require  a  complaint  in  writing,  on  oath,  for  their  violation,  a  defect 
in  such  complaint  when  made  will  not  vitiate,  provided  the  justice 
of  the  peace  has  jurisdiction  of  the  subject  matter.  City  of  Alton  v. 
Kirsch  et  al.  261. 

2.  Of  the  process.  Although  an  ordinance  may  require  a  complaint 
under  oath  to  justify  the  commencement  of  a  prosecution  thereunder, 
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and  may  provide  for  the  issuing  of  a  capias  for  the  arrest  of  the  of- 
fender, this  will  not  determine  the  character  of  the  proceeding.  The 
capias  may  operate  as  a  summons  only.  City  of  Alton  v.  Kirsch  et  al. 
261. 

Judgment  on  conviction. 

3.  Its  form,    see  JUDGMENTS,  1. 

In  respect  to  granting  licenses. 

4.  Of  the  reasonableness  of  an  ordinance.    See  LICENSES,  4. 

PARENT  AND  CHILD. 

Of  the  custody  of  children. 

1.  In  case  of  divorce.  At  common  law,  as  a  general  rule,  subject 
to  some  exceptions,  the  father  is  entitled  to  the  custody  of  his  infant 
children  as  against  the  mother,  but,  under  our  statute  relating  to  pro- 
ceedings for  divorce,  the  court  has  a  large  discretion  in  determining 
to  which  parent  the  children  will  be  given.  It  is  usual  in  such  cases, 
where,  on  account  of  tender  years,  a  nurse  would  be  required  if  the 
child  was  awarded  to  the  father,  to  give  it  to  the  mother,  if  there  is 
nothing  in  her  character  rendering  her  unfit.  Such  a  decree  is  not 
conclusive,  but  may  be  modified  and  altered  whenever  the  interests 
of  the  child  require  it.    Draper  v.  Draper,  17. 

PARTIES. 

Parties  in  chancery. 

1.  When  numerous  and  unknown.  The  general  rule  in  equity  is, 
that  all  persons  who  have  any  substantial,  legal  or  beneficial  interest 
in  the  suit,  should  be  made  parties;  but  where  such  persons  are  very 
numerous,  or  are  unknown,  so  that  the  rule  becomes  impracticable, 
or  extremely  inconvenient,  the  court  will  dispense  with  it.  Ryan  v. 
Lynch  et  al.  160. 

2.  Thus,  on  a  bill  in  equity  by  certain  tax-payers  of  a  township  to 
restrain  the  collection  of  a  tax  for  the  payment  of  interest  on  bonds 
of  the  town  which  were  void,  where  it  appeared  that  the  holders  of 
such  bonds  were  numerous  and  unknown,  it  was  held,  that  the  relief 
sought  could  not  be  denied  for  the  reason  that  the  holders  of  the 
bonds  were  not  made  parties  to  the  bill.     Ibid.  160. 

On  cross-bill  to  rescind  contract. 

3.  In  a  suit  by  an  assignee  of  the  vendor  of  land  to  collect  the 
purchase  money,  where  both  the  vendor  and  assignee  are  unable  to 
make  the  title  contracted  for,  the  original  vendor  is  a  necessary  party 
to  a  cross-bill  by  the  purchaser  to  rescind  the  contract,  and  for  the 
recovery  of  the  purchase  money  paid,  and  for  the  value  of  improve- 
ments made  upon  the  land  before  discovery  of  the  defect  in  the  title. 
Thompson  v.  Shoemaker,  256. 
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In  a  joint  claim  against  an  estate. 

4.  Where  the  deceased  in  his  lifetime  took  out  letters  of  guardian- 
ship jointly  for  several  wards,  and  received  a  sum  of  money  due  them 
jointly,  which  was  never  separated  or  accounted  for  by  him  to  them 
or  any  of  them,  either  separately  or  jointly :  Held,  that  a  claim  against 
the  estate  of  the  guardian  for  the  moneys  in  his  hands,  with  interest, 
was  properly  brought  in  the  joint  names  of  the  wards.  Scheel  et  al. 
Exrs.  v.  Eidman,  193. 

In  proceedings  for  permanent  survey  of  lands. 

5.  Under  act  o/1869.  Where,  in  establishing  a  disputed  line  in  a 
quarter  section,  other  parties  than  the  petitioner  and  defendant  are 
interested,  it  is  recommended  that  such  persons  be  made  parties  to 
the  proceeding.    Irvin  v.  Hotramel,  11. 

In  suit  for  personal  injury  to  wife. 

6.  She  alone  must  sue.  For  personal  injuries  to  the  wife,  she  alone 
must  sue,  and  the  joinder  of  her  husband  with  her  is  error,  for  which 
a  judgment  in  their  favor  will  be  reversed.  Chicago  and  Northwestern 
Railway  Co.  v.  Button  et  ux.  409. 

Misjoinder  of  parties. 

7.  How  remedied.  Where  a  husband  was  improperly  joined  with 
his  wife  in  an  action  brought  prior  to  the  Practice  act  of  1872,  it  was 
held,  that  he  might  be  dismissed  from  the  case  after  that  act  took 
effect,  and  the  cause  proceed  in  the  wife's  name.    Ibid.  409. 

In  suit  against  carrier  of  goods. 

8.  Where  the  goods,  in  passing  over  several  lines,  are  lost — who  shall 
he  sued.    See  CARRIERS,  3. 

Petition  for  writ  of  possession. 

9.  Of  the  parties  thereto.    See  WRIT  OF  POSSESSION,  3. 

PARTNERSHIP. 
Sale  of  partnership  property  by  one  of  the  partners. 

What  is  required  to  pass  the  title  as  against  the  other  partners.  See 
SALES,  9, 10, 11, 

PASSENGERS. 
Passengers  on  railroads. 

Of  the  respective  rights  and  duties  of  passengers  and  the  company.  See 
RAILROADS,  5  to  10. 

PAYMENT. 

Giving  a  promissory  note. 

1.     Whether  payment  of  the  original  debt.    Where  a  promissory  note 
is  received  by  the  creditor  as  a  full  satisfaction  of  the  original  debt, 
44— B8th  III. 
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this  will  be  a  sufficient  payment  to  enable  the  party  so  paying  to 
maintain  an  action  upon  a  bond  to  indemnify  him  against  the  pay- 
ment of  such  indebtedness.    Gage  v.  Lewis,  604. 

Payment  op  costs. 

2.  By  giving  note  therefor.  A  party  who  was  bound  by  his  appeal 
bond  to  pay  the  costs  of  the  cause  in  the  circuit  court,  gave  his  prom- 
issory note  to  the  circuit  clerk  for  the  same,  and  this  was  insisted  on 
as  a  payment:  Held,  that  it  was  no  pa}rment,  as  the  clerk  had  no 
right  to  take  a  note  for  any  of  the  costs  except  his  own.  George  v. 
Bischoff  et  al.  236. 

PLEADING. 

Op  the  declaration. 

1.  Where  a  person  executes  a  contract  by  a  wrong  name — of  the  proper 
averments.  It  i's  immaterial,  as  to  the  obligation  of  the  promise,  by 
what  name  a  defendant  executes  the  writing.  He  may  be  sued  upon 
it  by  his  true  name,  and  the  variance  may  be  prima  facie  avoided  by 
an  averment  in  the  declaration  that  he  executed  the  writing  by  such 
a  name,  or  otherwise  reconciling  the  apparent  inconsistency.  Becker 
v.  German  Mutual  Fire  Ins.  Co.  of  North  Chicago,  412. 

2.  In  debt  for  rent  on  written  lease.  In  an  action  of  debt  for  rent 
due  under  a  written  lease,  a  count  of  the  declaration  averred  gener- 
ally that  the  plaintiff  demised  by  a  written  lease  to  the  defendant  cer- 
tain premises,  without  describing  them,  for  specified  periods  of  time, 
for  a  specified  annual  rent,  stating  the  times  of  payment,  rate  of  inter- 
est, date  of  lease,  etc.,  in  all  which  particulars  it  corresponded  with 
the  lease.  It  was  objected  that  the  description  of  the  lease  was  too 
vague  to  admit  its  introduction  in  evidence :  Held,  that  the  count  was 
good,  and  the  lease  admissible  in  evidence  under  the  same.  Miller  v. 
Blow,  304. 

3.  How  to  declare  on  a  note  written  in  a  foreign  language.  See 
PLEADING  AND  EVIDENCE,  6. 

4.  In  suit  against  a  railway  company  to  recover  for  damage  to  prop- 
erty on  a  street  used  for  railway  purposes.     See  HIGHWAYS,  6. 

Copy  op  instrument  piled  with  declaration. 

5.  Not  a  part  of  the  pleadings.  The  copy  of  a  bond  sued  on  filed 
with  a  declaration  is  no  part  of  the  declaration,  and  can  not  be  con- 
sidered on  an  objection  that  all  the  obligors  were  not  made  parties 
defendant.    Gage  v.  Lewis,  604. 

Negativing  exceptions  in  a  statute. 

6.  Where  the  clause  of  a  statute  creating  a  liability  contains  ex- 
ceptions, the  party  seeking  to  enforce  such  liability  must  show  affirm- 
atively that  the  case  does  not  fall  within  any  of  the  exceptions ;  but 
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when  exceptions  are  made  in  a  separate  section,  it  is  the  business  of 
the  party  sought  to  be  charged  to  set  up  and  prove  the  facts  exempt- 
ing him  from  liability.  Toledo,  Peoria  and  Warsaw  Railway  Go.  v. 
Pence,  524. 

Pleas  must  answer  all  they  profess. 

7.  It  is  a  rule  of  pleading  well  settled,  that  a  plea  must  answer  all 
that  it  professes  to  answer.  If  it  professes  to  answer  the  whole  decla- 
ration, but  answers  only  a  part  of  it,  as,  for  instance,  one  count,  it  is 
insufficient.  It  must  answer  all  that  it  assumes  to  do  in  the  introduc- 
tory part,  and  no  more.  The  People,  use  of  Busch  &  Co.  v.  McCor- 
mack  et  al.  226. 

8.  Thus,  where  a  declaration  contained  four  counts,  pleas  to  the 
whole  declaration,  which  failed  to  answer  one  of  the  counts,  was  held 
bad  on  general  demurrer.    Ibid.  226. 

9.  Where  the  breaches  assigned  upon  an  appeal  bond  were,  the 
failure  to  prosecute  the  appeal  with  effect,  the  non-payment  of  the 
costs  in  the  appellate  court  and  in  the  circuit  court,  and  the  damages 
awarded  on  dismissal  of  the  appeal,  a  plea  to  the  whole  cause  of  ac- 
tion, which  fails  to  answer  the  breach  in  not  prosecuting  the  appeal 
with  effect,  is  bad.    George  v.  Bischoff  et  al.  236. 

Plea  op  want  or  failure  of  consideration. 

10.  Of  its  requisites.  Where  the  only  existing  fact  alleged  to  have 
been  represented  by  the  plaintiff  to  induce  the  defendant  to  sign  a 
bond  as  security  for  another  to  pay  the  debts  of  a  firm  which  he  had 
bought  out,  was,  that  the  assets  of  the  firm  were  ample  to  pay  the 
debts,  the  plea  should  deny  the  truth  of  such  representation  posi- 
tively, and  not  argumentatively,  and  show  that  it  was  known  to  be 
untrue  when  made,  in  order  to  make  it  good  as  a  plea  of  a  want  or 
failure  of  consideration.     Gage  v.  Lewis,  604. 

Replication  to  plea  of  set-off  in  debt. 

11.  To  a  plea  of  set-off  in  an  action  of  debt,  the  plaintiff  replied 
"that,  at  the  time  of  the  commencement  of  this  action,  the  said  plain- 
tiff was  not  indebted  in  manner  and  form  in  the  sum  of  money  in  said 
plea  mentioned,  nor  in  any  other  sum  of  money,  or  any  part  thereof, 
for  work  and  labor  and  services  done  and  performed  by  said  defend- 
ant for  said  plaintiff,  at  his  request,"  etc. :  Held,  on  special  demurrer 
to  the  same,  that  it  contained  more  than  the  general  issue,  but  that 
the  redundant  words  might  be  rejected  as  surplusage,  and  the  repli- 
cation sustained.     Miller  v.  Blow,  304. 

Technicality  in  pleadings. 

12.  Tendency  to  dispense  with  it.  The  tendency  of  courts  in  modern 
times  is  to  dispense,  as  far  as  possible,  with  mere  technical  forms  in 
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pleading,  so  that  there   is  enough  to  enable  justice  to  he  fully  and 
fairly  administered.    Miller  v.  Blow,  304. 

Of  pleading  in  form. 

13.  The  rule  requiring  a  pleading  to  be  in  form  does  not  require 
the  use  of  the  precise  words  employed  in  approved  precedents.  If 
equivalent  words  conveying  the  same  meaning  are  used,  it  will  suffice, 
and  still  be  in  good  form.  Thus,  the  words  in  nil  debet,  "was  not  in- 
debted in  manner  and  form,"  etc,  instead  of  "does  not  owe  the  said 
sum  of  money  above  demanded,  or  any  part  thereof,  in  manner  and 
form,"  etc.,  convey  the  same  meaning,  and  will  be  good  in  form. 
Ibid.  304. 

Entitling  of  pleadings. 

14.  The  presumption  being  that  all  pleadings  are  filed  at  the  same 
term,  it  is  unnecessary  to  entitle  a  plea  or  replication  as  of  any  term 
of  the  court.  This  rule  is  not  applicable  to  pleas  in  abatement.  Thus, 
where  a  replication  was  filed  at  the  March  term,  1872,  of  the  court, 
entitled  as  of  the  October  term,  1872,  the  entitling  was  held  surplus- 
age, and  not  to  vitiate  it.    Ibid.  304. 

Carrying  demurrer  back. 

15.  Where  a  defendant  withdraws  pleas  to  which  a  demurrer  has 
been  sustained,  this  necessarily  withdraws  the  demurrer,  and  it  can 
not  be  assigned  for  error  that  the  demurrer  was  not  carried  back  to 

j.     the  declaration.    George  v.  Bischoff  et  al.  236. 

* 

Pleading  in  criminal  cases. 

Joinder  of  counts  in  an  indictment.    See  CKIMINAL  LAW,  3. 

Of  pleas  in  abatement.    See  ABATEMENT,  1,  2,  3. 

PLEADING  AND  EVIDENCE. 
Allegations  and  proofs. 

1.  Unnecessary  particularity  in  pleading — when  it  must  be  proved. 
Where  it  is  sought  to  charge  a  defendant  with  liability  for  injuries 
received,  through  a  want  of  keeping  in  proper  repair  a  covering  of  a 
vault  in  the  sidewalk  of  a  public  street,  the  declaration  must  state  the 
nature  of  the  defendant's  liability,  and  it  must  be  proved  as  laid.  Al- 
though this  may  be  done  by  a  general  mode  of  allegation,  yet  if,  in- 
stead of  doing  so,  the  plaintiff  states  the  ground  of  the  defendant's 
liability  with  unnecessary  particularity,  he  must  prove  it  as  laid. 
Oridley  v.  City  of  Bloomington;  47. 

2.  Thus,  when  the  declaration  alleges,  as  the  basis  of  the  defend- 
ant's liability,  that  he  was  the  owner  and  occupier  of  the  premises 
which  were  out  of  repair,  and  in  consequence  of  which  the  injury 
occurred,  no  recovery  can  be  had  upon  proof  that  the  premises  were 
occupied  by  his  tenant,  even  though  it  was  the  defendant's  duty,  as 
landlord,  to  make  the  proper  repairs.    Ibid.  47. 
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3.  Proof  confined  to  cause  of  action  alleged.  In  an  action  against  a 
railroad  company  to  recover  for  an  injury,  when  the  only  negligence 
charged  is  the  neglect  to  ring  a  bell  or  sound  a  whistle  at  a  public 
crossing,  and  a  great  rate  of  speed,  proof  of  the  erection  of  a  granary 
and  suffering  the  brush  to  grow  up  on  right  of  way,  so  as  to  obstruct 
the  view  of  the  approaching  train,  as  contributing  to  the  injury,  can 
not  be  considered.  Chicago,  Burlington  and  Quincy  Railroad  Co.  v. 
Lee,  Admx.  576. 

4.  Recovery  must  be  had  on  the  ground  alleged  in  declaration.  If  the 
plaintiff  in  his  declaration  places  his  right  to  recover  upon  the  ground 
of  an  obstruction  by  which  air  and  light  are  prevented  from  coming 
into  his  house,  and  thereby  rendering  his  rooms  dark,  unwholesome 
and  uninhabitable,  he  will  be  required  to  prove  his  case  as  laid,  and 
show  his  right  to  the  passage  of  air  and  light  over  the  defendant's 
land,  and  its  interruption.  It  will  not  be  competent  for  him  on  the 
trial  to  prove  an  injury  from  a  nuisance,  as  that  the  obstruction  was 
made  of  offensive  and  filthy  material,  which  created  an  unwholesome 
atmosphere  in  his  house,  as  that  is  a  different  and  independent  cause 
of  action.     Guest  et  al.  v.  Reynolds,  478. 

5.  On  Mil  for  specific  'performance.  On  bill  for  specific  performance 
of  a  verbal  contract  for  the  sale  of  land,  proof  on  the  part  of  the  ven- 
dor that  he  had  verbally  sold  the  land  to  the  deceased  husband  of  the 
complainant  in  his  lifetime,  was  regarded  as  not  material  to  the  issue, 
the  question  being  whether  he  had  sold  to  the  complainant.  The 
equities  of  the  heirs  of  the  deceased  party  could  be  settled  in  another 
suit.    Adkinson  v.  Tanner,  247. 

6.  Declaring  on  a  note  in  the  German  language.  Where  the  declara- 
tion described  the  notes  sued  on  according  to  their  tenor  and  effect, 
without  stating  in  what  language  they  were  written,  the  fact  that  the 
notes  are  in  the  German  language  will  not  constitute  a  variance.  If 
described  as  made  in  the  English  language,  the  objection  of  variance 
might  have  been  well  taken.  Williams  v.  German  Mutual  Fire  Ins. 
Co.  of  North  Chicago,  387. 

7.  Description  of  obligees  in  official  bond.  In  a  suit  upon  the  official 
bond  of  the  school  treasurer  of  a  township  by  the  "trustees  of  schools," 
etc.,  the  declaration  alleged  that  the  bond  was  made  to  the  plaintiffs 
by  the  name  of  the  "  board  of  trustees  of  township,"  etc.,  and  the 
bond  offered  in  evidence  was  payable  to  the  "board  of  trustees  of," 
etc.:  Held,  that  there  was  no  variance,  as  the  trustees  of  schools  and 
the  board  of  trustees  were  the  same  officers.  Kagay  et  al.  v.  Trustees 
of  Schools,  75. 

8.  Variance  as  to  the  name  of  a  party  to  a  contract  in  writing.  In 
an  action  upon  an  instrument  in  writing,  where  the  alleged  name  of 
a  party  thereto  is  apparently  different  from  the  one  appearing  to  the 
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instrument  when  offered  in  evidence,  the  instrument  is  not  admissible 
in  evidence  unless  there  be  an  averment  in  the  declaration  explain- 
ing the  apparent  inconsistency  between  the  names,  and  the  averment 
be  sustained  by  proof.  Becker  v.  German  Mutual  Fire  Insurance  Co.  of 
North  Chicago,  412. 

9.  In  a  suit  against  William  Becker,  the  declaration  alleged  that 
the  defendant  made,  etc.,  the  note  sued  on,  without  any  explanation 
as  to  the  name  used,  or  in  which  it  was  executed,  and  the  note  offered 
in  evidence  was  signed  Wilhelm  Becker,  in  the  German  language: 
Held,  that  the  two  names  were  different  in  both  orthography  and 
sound,  and  that  the  note  was  not  admissible  in  evidence,  for  the  vari- 
ance.   Ibid.  412. 

10.  Variance  between  declaration  and  lease  sued  on.  Where  a  count 
of  a  declaration  in  debt  for  rent  upon  a  written  lease  described  the 
demised  premises  by  the  government  surveys,  without  the  reservation 
of  any  part  of  the  land  contained  in  such  boundaries,  a  lease  describ- 
ing the  land  by  numbers,  but  reserving  all  right  of  way  held  by  all 
railways  passing  through  the  premises,  it  was  held,  that  the  lease  was 
not  admissible  in  evidence  under  such  count,  as  it  was  variant  from 
that  described.    Miller  v.  Blow,  304. 

11.  In  the  same  case,  another  count  of  the  declaration  averred, 
generally,  that  the  plaintiff  demised  by  a  written  lease  to  the  defend- 
ant certain  premises,  Without  describing  them,  for  specified  periods 
of  time,  for  a  specified  annual  rent,  stating  the  times  of  payment,  rate 
of  interest,  date  of  lease,  etc.,  in  all  which  particulars  it  corresponded 
with  the  lease.  It  was  objected  that  the  description  of  the  lease  was 
too  vague  to  admit  its  introduction  in  evidence :  Held,  that  the  count 
was  good,  and  the  lease  admissible  in  evidence  under  the  same.  Ibid. 
304. 

POWERS. 
Power  given  by  deed  to  appoint  an  estate. 

1.  Whether  person  having  power  to  appoint  a  fee  may  appoint  a  less 
estate.  Where  a  party  has  the  power  to  appoint  a  fee,  if  there  are  no 
words  of  positive  restriction,  he  may  appoint  a  less  estate;  but  where 
an  appointment  is  to  be  made  of  a  particular  estate,  or  in  a  certain 
manner,  and  in  no  other  way,  the  negative  words  must  control,  and 
the  donee  of  the  power  is  not  permitted  to  appoint  a  different  estate, 
or  in  any  other  manner.    Butler  v.  Huestis  et  al.  594. 

2.  Where  real  estate  was  conveyed  to  a  trustee  for  the  benefit  of  A, 
and  the  trustee  was  required,  upon  the  death  of  A,  to  convey  the 
same,  or  so  much  thereof  as  might  remain  undisposed  of,  to  such 
person  or  persons  as  A,  by  her  last  will  and  testament,  or  by  an  instru- 
ment in  the  nature  of  a  last  will,  should  direct  and  appoint,  in  fee 
simple,  and  she,  by  her  last  will,  gave  and  bequeathed  the  property  to 
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B  during  her  natural  life,  with  the  reversion  and  fee  thereof  to  the 
heirs  of  her  body,  it  was  held,  that,  if  the  appointment  was  void,  so  far 
as  the  reversion  was  concerned,  for  the  want  of  a  person  in  being  to 
take  the  same,  there  was  no  reason  why  the  life  estate  in  B  could  not 
take  effect,  and  operate  as  a  valid  appointment,  there  being  no  words 
in  the  trust  deed  restricting  the  exercise  of  the  power,  except  that  it 
should  be  by  will  or  an  instrument  in  the  nature  of  a  will.  Butler  v. 
Huestis  et  ah.  594. 

PRACTICE. 

Placing  causes  on  the  trial  docket. 

1.  Rule  of  court  construed.  A  rule  of  court  that  "  every  original 
suit  in  which  issue  has  been  joined,  and  every  appeal  suit,  may  be 
placed  upon  the  trial  calendar  by  filing  with  the  clerk  a  written  or 
printed  request  to  that  effect,  on  or  before  the  Tuesday  preceding  each 
trial  term,"  etc.,  was  held,  not  to  require  that  the  issues  of  a  suit 
should  be  made  up  on  the  Tuesday  preceding  the  commencement  of 
the  trial  term,  to  entitle  the  same  to  be  placed  upon  the  trial  docket, 
but  it  will  be  sufficient  if  they  are  made  up  on  the  first  day  of  the 
term.     Field  et  al.  v.  Chicago,  Danville  and  Vincennes  Railroad  Co.  367. 

Within  what  time  to  take  certain  objections. 

2.  Objection  to  evidence  or  competency  of  witness.  Where  evidence 
is  received,  or  a  witness  is  examined  without  objection  to  his  compe- 
tency, this  court  will  presume  that  all  grounds  of  exception  were 
waived,  and  the  party  can  not  object  in  this  court  for  the  first  time. 
Allen  v.  Nichols,  250. 

Misjoinder  of  parties. 

3.  The  one  improperly  joined  may  be  dismissed  from  the  case.  See 
PARTIES,  7. 

Reference  of  suit  to  find  amount  due. 

4.  Practice  allowable,  under  act  of  1872,  in  respect  to  referees.  See 
REFEREES,  1. 

PRACTICE  IN  THE  SUPREME  COURT. 
Who  may  assign  error. 

1.  Only  a  party  affected  thereby.  It  was  assigned  for  error  by  the 
plaintiff  in  a  judgment,  that  the  court,  on  bill  in  chancery  filed  by 
the  debtor,  not  only  ordered  satisfaction  of  the  judgment  as  paid,  but 
also  enjoined  the  sheriff,  who  was  not  a  party,  from  selling  property 
under  an  execution  issued  upon  the  judgment:  Held,  that  the  rights 
of  such  party  were  not  affected  in  such  a  way  by  the  decree  against 
the  sheriff  as  to  entitle  him  to  assign  error  committed  against  the 
latter.    Smith,  Admr.  v.  Hickman,  314. 
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Striking  bill  op  exceptions  from  record. 

2.  Effect  thereof.  Where  no  errors  are  assigned  outside  of  matters 
presented  by  the  bill  of  exceptions,  and  the  latter  is  stricken  from  the 
record,  the  judgment  of  the  court  below  must  be  affirmed.  Gilbert  v. 
McCoy  et  al.  205. 

Reversal  for  violation  of  court  rules. 

3.  This  court  will  not  reverse  a  judgment  for  the  reason  that  the 
inferior  court  has  violated  one  of  its  own  rules,  except  it  is  apparent 
that  injustice  has  been  done.  Field  et  al.  v.  Chicago,  Danville  and 
Vincennes  Railroad  Co.  367. 

Error  will  not  always  reverse. 

4.  Refusing  instructions.  Where  the  law  of  a  case  is  fairly  pre- 
sented to  the  jury  by  the  instructions  given,  the  judgment  will  not 
be  reversed  for  the  refusal  to  give  an  instruction  which,  if  given, 
could  not  have  changed  the  result.     Cusick  v.  Campbell,  508. 

5.  Although  a  refused  instruction  might  properly  have  been  given, 
yet  when  it  is  evident  that  its  refusal  worked  no  prejudice  to  the  party 
asking  it,  the  judgment  will  not  be  reversed  for  such  error.  City  of 
Alton  v.  Hope,  167. 

6.  Erroneous  instructions.  When,  from  the  whole  record,  the  court 
can  see  that  justice  has  been  done,  it  will  not  reverse  a  judgment  for 
mere  trivial  errors  in  the  phraseology  of  instructions.  Jones  v.  Chi- 
cago and  Iowa  Railroad  Co.  380. 

PRESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  the  common  law  being  in  force  in  other  States.  See  COM- 
MON LAW,  1. 

2.  Where  a  decree  finds  the  facts— presumption  that  evidence  was 
heard.    See  CHANCERY,  24. 

PROCESS. 

In  suit  against  school  directors. 

1.  Where  the  township  has  been  re-districted — upon  whom  process 
should  be  served.    See  SCHOOLS,  2. 

In  proceedings  by  quo  warranto. 

2.  Of  the  process  and  service  thereof.    See  QUO  WARRANTO,  2,  3. 

PROMISSORY  NOTES. 

Whether  absolute  or  conditional. 

1.  Where  a  son,  in  consideration  of  his  father's  transfer  to  him  of 
promissory  notes  amounting  to  about  $50,000,  gave  his  note  to  the 
father  for  the  payment  of  $2000  per  annum  during  his  natural  life  for 
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his  support,  but  to  become  void  at  his  death :  Held,  that  the  son's 
note,  even  when  considered  in  connection  with  the  contract  transfer- 
ring the  notes,  was  an  absolute  and  unconditional  undertaking  to  pay, 
and  would  be  none  the  less  binding  should  the  transferred  fund  of  the 
notes  wholly  fail.    Padfield  v.  Padfield,  210. 

Construed — as  to  time  op  payment. 

2.  Where  a  promissory  note  read  as  payable  "on  or  by  the  first  of 
March,  eighteen  and  sixty-eight:"  Held,  that  it  was  the  manifest  inten- 
tion of  the  parties  to  make  the  same  payable  on  the  first  day  of  March, 
1868,  and  that  the  court  should  so  enforce  it.    Massie  v.  Belford,  290. 

PURCHASERS. 

Who  may  or  may  not  become  a  purchaser. 

1.  On  a  sale  of  municipal  bonds.  A  member  of  a  village  council 
has  no  power  to  purchase  bonds  of  the  corporation  he  represents,  at 
any  sale  made  by  himself,  or  by  the  body  of  which  he  is  a  member, 
and  if  he  does,  a  tax  levied  to  pay  interest  on  the  same  may  be  en- 
joined at  the  suit  of  the  tax-payer.  Sherlock  et  al.  v.  The  Yillage  of 
Winnetka,  530. 

Subsequent  purchaser  prom  fraudulent  grantor. 

2.  Effect  of  the  prior  fraudulent  conveyance  upon  his  rights.  See 
FRAUDULENT  CONVEYANCES,  2. 

Purchasers  at  judicial  sales. 

3.  How  far  protected.    See  SALES,  1  to  7. 

PURCHASE  MONEY. 

In  case  op  a  sale  of  land. 

When  purchaser  may  and  may  not  resist  the  payment  of  purchase 
money.    See  VENDOR  AND  PURCHASER,  2,  3,  4. 

QUASI  CRIMINAL. 
Meaning  op  the  term.    See  JURISDICTION,  1. 

QUO  WARRANTO. 

Op  the  commencement  op  the  proceeding. 

1.  Leave  of  court  necessary.  The  filing  of  an  information,  in  the 
nature  of  a  quo  warranto,  without  notice  or  leave,  will  not  be  regarded 
as  the  commencement  of  the  suit.  It  will  not  be  considered  as  com- 
menced until  leave  of  the  court  is  obtained  to  file  the  information. 
Lavalle  v.  The  People  ex  rel.  Trottier,  252. 

Of  the  process. 

2.  And  service  thereof.  The  Practice  Act  requires  that  the  first  pro- 
cess in  all  actions  in  courts  of  record  shall  be   a  summons,  except 
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when  special  bail  is  required,  which  shall  be  returnable  to  the  first 
day  of  the  next  term  of  court,  unless  ten  days  shall  not  intervene,  in 
which  case  it  shall  be  returnable  to  the  first  day  of  the  succeeding 
term.  The  practice  in  quo  warranto,  in  this  respect,  is  the  same  as  in 
civil  cases,  and  the  defendant  is  entitled  to  be  summoned  ten  days 
prior  to  the  first  day  of  the  term  to  which  the  writ  is  returnable. 
Lavalle  v.  The  People  ex  rel.  Trottier,  252. 

3.  Where  leave  was  granted  to  file  an  information,  i&  the  nature 
of  a  quo  warranto,  during  term  time,  and  a  summons  ordered  to  be 
issued,  returnable  to  the  same  term,  it  was  held,  that  a  default  taken 
upon  the  service  of  such  summons  was  irregular  and  erroneous.  Ibid. 
252. 

Op  the  information. 

4.  Its  requisites.  An  information,  in  the  nature  of  a  quo  warranto, 
which  charged  that  the  defendant  "is  unlawfully  executing  the  duties 
and  exercising  the  powers  of  supervisor  of  the  village  of  Cahokia, 
etc.,  and  that  he  hath  since,  etc.,  unlawfully  executed  the  duties  and 
exercised  the  powers  of  supervisor,  etc.,  and  received  and  enjoyed  the 
emoluments  thereof,"  was  held  entirely  too  indefinite  and  general,  as 
it  failed  to  charge  the  defendant  with  intruding  into  or  usurping  the 
office,  or  specify  in  what  way  he  unlawfully  executed  the  duties  and 
exercised  the  powers  of  the  office.     Ibid.  252. 

5.  The  same  certainty  that  is  required  in  an  indictment  is  neces- 
sary in  an  information  in  the  nature  of  a  quo  warranto,  and  therefore 
all  the  material  facts  constituting  the  offense  must  be  precisely  alleged, 
and  not  by  way  of  argument  or  recital.    Ibid.  252. 

RAILROADS. 
Object  of  the  creation  of  railroad  corporations. 

1.  The  primary  consideration  and  principal  object  in  the  creation 
of  railroad  corporations,  and  in  conferring  upon  them  privileges  not 
enjoyed  by  private  citizens,  was  the  accommodation  of  the  public  and 
the  promotion  of  their  interests.  It  was  not  merely  to  aggrandize 
and  enrich  the  stockholders.  The  benefits  to  be  derived  by  the  stock- 
holders are  only  incidental  to  accomplish  the  primary  object.  Peoria 
and  Rock  Island  Railway  Co.  v.  The  Coal  Valley  Mining  Co.  489. 

Duty  to  carry  freight  and  passengers. 

2.  The  right  conferred  upon  railroad  corporations  in  their  charters 
to  carry  passengers  and  property  for  a  compensation,  is  coupled  with 
a  corresponding  duty  that  they  shall  receive,  and  carry  passengers 
and  freights  over  their  roads  as  they  may  be  offered.  The  acceptance 
of  their  charters  is  upon  the  implied  understanding  that  they  will 
fairly  perform  these  duties  to  the  public  as  common  carriers  of  both 
persons  and  property,  under  the  responsibility  which  that  relation 
imposes.    Ibid.  489. 
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Duty  to  carry  freight  and  passengers.     Continued. 

3.  No  power  to  avoid  their  duties  by  contract  or  otherwise.  The  duties 
which  railroad  corporations  owe  to  the  public,  and  which  are  the 
considerations  upon  which  their  privileges  were  conferred,  can  not  be 
avoided  by  neglect,  refusal,  or  by  agreement  with  other  persons  or 
corporations.  Therefore,  any  contract  to  prevent  the  faithful  dis- 
charge of  any  of  such  duties  will  be  against  public  policy,  and  void. 
Peoria  and  Rock  Island  Railway  Go.  v.  The  Coal  Valley  Mining  Co.  489. 

4.  Where  it  was  agreed,  upon  the  consolidation  of  two  railway 
companies,  that  a  corporation  which  owned  one  of  the  roads  so  con- 
solidated, and  which  had  rolling  stock  and  motive  power  of  its  own, 
should  carry  coal  over  a  certain  part  of  the  road,  to  a  certain  amount, 
without  charge,  and  that  the  new  company  should  pay  the  coal  com- 
pany 50  cents  per  ton  for  all  coal  transported  by  any  party  except  the 
coal  company,  it  not  appearing  that  the  coal  company  was  under  any 
legal  obligation  to  the  public  to  carry  coal  and  passengers  after  the 
consolidation,  it  was  held,  that  a  court  of  equity  would  not  enforce 
the  agreement  prohibiting  the  new  company  .from  carrying  coal 
except  on  paying  50  cents  per  ton,  it  being  the  duty  of  the  new  com- 
pany under  the  law  to  carry  all  freights,  and  the  court  not  having 
the  power  to  transfer  that  duty  to  another.    Ibid.  489. 

AS  CARRIERS  OF  PASSENGERS. 

5.  Duty  of  conductor  to  give  passenger  a  check  upon  taking  up  ticket. 
In  an  action  by  a  passenger  against  a  railroad  company  to  recover 
damages  for  being  ejected  from  the  cars,  where  the  plaintiff  insisted 
that  he  had  purchased  a  ticket  to  a  certain  station,  which  the  con- 
ductor took  up  before  reaching  the  same,  while  the  conductor  con- 
tended that  the  ticket  called  for  passage  only  to  the  station  where 
the  plaintiff  was  put  off,  the  court  instructed  the  jury,  as  a  matter  of 
law,  that  it  was  the  duty  of  the  conductor,  in  taking  up  the  ticket, 
to  give  back  a  check,  or  punch  the  ticket  and  allow  the  plaintiff  to 
hold  it  until  all  intermediate  stations  were  passed:  Held,  that  the 
law  imposes  no  such  duty,  and  if  it  did,  the  neglect  to  do  so  could 
work  no  injury,  as  the  plaintiff  was  entitled,  notwithstanding,  to  be 
carried  to  the  station  to  which  he  paid  his  fare,  and  that  by  not 
demanding  a  check  on  surrendering  the  ticket  the  point  could  not 
arise.     Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Griffin,  499. 

6.  Giving  ticket  to  wrong  station — demanding  fare  a  second  time.  If 
a  passenger  pays  his  fare  to  a  certain  station,  and  the  ticket  agent 
inadvertently  gives  him  a  ticket  to  an  intermediate  station,  the  demand 
of  fare  a  second  time  by  the  conductor  will  be  a  breach  of  the  implied 
contract  on  the  part  of  the  company  to  carry  him  to  the  proper  sta- 
tion. Ey  paying  on  such  demand  his  action  will  be  as  complete  as 
if  he  resists  the  demand,  and  suffers  himself  to  be  ejected,  and  his 
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ejection  in  such  a  case  wili  add  nothing  to  his  cause  of  action.  It  is 
his  duty  to  pay  the  fare  demanded,  and  if  the  company  fails  to  make 
suitable  reparation  for  the  indignity,  he  can  maintain  his  appropriate 
action.     Chicago,  Burlington  and  Quincy  Railroad  Co.  v.  Griffin,  499. 

7.  Misconduct  of  passenger — right  to  eject  him  therefor.  A  passenger 
must  observe  proper  decorum,  and  observe  all  reasonable  rules 
adopted  by  the  company.  He  is  not  authorized  to  interpose  resist 
ance  to  every  trivial  imposition  to  which  he  may  feel  himself  exposed 
that  must  be  overcome  by  counterforce  in  order  to  preserve  subordi- 
nation. As,  when  the  passenger's  ticket,  by  mistake,  did  not  take 
him  to  the  proper  station,  and  20  cents  fare  was  demanded  of  him, 
which  he  refused  to  pay,  and  he  suffered  himself  to  be  forcibly 
ejected,  and  afterwards  entered  another  car,  and  while  the  conductor 
was  making  change  for  him  used  profane  and  obscene  language,  in 
the  presence  and  hearing  of  gentlemen  and  ladies,  for  which  he  was 
again  expelled,  with  no  more  force  than  was  required  by  his  resist- 
ance:  Held,  that  whatever  personal  injury  he  received  in  consequence 
of  his  resistance  and  violence,  should  be  attributed  to  his  own  want 
of  subordination,  for  which  the  law  gives  him  no  redress.    Ibid.  499. 

8.  The  use  of  grossly  profane  and  obscene  language  by  a  passen- 
ger in  a  railway  coach,  where  there  are  ladies,  is  such  a  breach  of 
decorum,  no  matter  if  provoked  to  it,  as  will  work  a  forfeiture  of  his 
right  to  be  carried  as  a  passenger,  and  the  conductor  has  the  right  to 
cause  him  to  be  expelled  from  the  cars,  using  no  more  force  than 
is  necessary  for  the  purpose.    Ibid.  499. 

9.  The  exaction  of  a  trifling  sum  as  fare,  which  had  already  been 
paid,  can  not  justify  the  use  of  grossly  profane  and  obscene  language 
by  a  passenger  in  the  presence  of  ladies,  so  that  the  company  may 
not  expel  him  from  the  cars.  He  must  observe  order,  and  seek  his 
remedy  for  the  illegal  exaction  by  the  law.    Ibid.  499. 

Overcharge  on  passenger  pare. 

10.  This  was  a  suit  to  recover  of  a  railroad  company  for  charging 
a  passenger  on  its  road  fare  exceeding  three  cents  a  mile,  under  the 
act  of  April  13,  1871,  and  compelling  the  payment  of  the  rates  estab- 
lished  by  the  company.  At  the  time,  the  railroad  commissioners  had 
not  assigned  the  defendant's  road  to  any  class,  as  required  by  the  act, 
and  there  was  no  proof  that  the  charge  made  was  unreasonable,  or  to 
what  class  the  road  did  belong:-  Held,  that  the  plaintiff  could  not 
recover.    Moore  v.  Illinois  Central  Railroad  Co.  385. 

Railroads  as  public  highways. 

11.  Railroads  are  public  highways,  not  in  the  sense  of  public 
wagon  roads,  upon  which  every  one  may  transact  his  own  business 
with  his  own  means  of  conveyance,  but  only  in  the  sense  of  being 
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compelled  to  accept  of  each  and  all,  and  take  and  carry  to  the  extent 
of  their  ability.    Toledo,  Peoria  and  Warsaw  Railway  Co.  v.  Pence* 

Consolidation  op  railroads. 

12.  Liability  of  the  old  and  new  companies.  After  consolidation, 
the  new  company  becomes  liable  to  perform  the  duties  required  of 
the  railroad '  companies  so  consolidated,  and  if  no  part  of  the  fran- 
chise is  reserved  to  either  of  the  old  companies,  they  will  not  be 
liable  to  the  public  for  the  performance  of  duties  devolving  upon  the 
new  company.  The  Peoria  and  Rock  Island  Railway  Co.  v.  The  Coal 
Valley  Mining  Co.  489 

Compensation  to  railroad  officers. 

13.  To  entitle  directors,  etc.,  of  a  railway  company  to  compensa- 
tion for  services,  it  must  be  provided  for  and  fixed  in  the  by-laws,  or 
by  resolution  of  the  directors  spread  upon  the  minutes  of  their  pro- 
ceedings,  and  it  seems  that  compensation  in  one  of  these  modes  must 
be  fixed  before  the  services  are  rendered.  Cheeney  v.  Lafayette,  Bloom- 
ington  and  Miss.  Railway  Co.  570. 

14.  At  common  law,  a  trustee  was  not  entitled  to  compensation, 
and  could  not  recover  on  a  quantum  meruit;  and  in  this  State  the 
president  'and  directors  of  a  railway  company  are  trustees  for  the 
stockholders,  and  for  that  reason  the  law  does  not  imply  a  promise  to 
pay  them  for  discharging  the  duties  imposed  upon  persons  occupying 
that  position.    Ibid.  570. 

15.  But  a  person,  not  a  director,  and  having  no  control  over  the 
funds  and  property  of  the  corporation,  rendering  services,  does  not 
occupy  the  position  of  trustee  to  the  company,  and  may  recover  a 
reasonable  compensation  for  services  rendered.    Ibid.  570. 

16.  Where  a  director  of  a  railway  company  is  appointed  an  agent 
by  a  resolution  to  perform  duties  not  pertaining  to  his  office,  such  as 
to  solicit  subscription  of  stock,  or  to  procure  the  right  of  way,  he 
may  recover  for  such  services  when  rendered  by  him.  But  he  can 
not  recover  for  services  performed  as  a  member  of  the  executive  com- 
mittee, nor  in  making  efforts  to  contract  for  the  construction  of  the 
road,  including  time  and  travel,  as  these  are  a  part  of  his  duties  as 
director.    Ibid.  570. 

Neglect  to  fence. 

17.  Duty  and  liability  in  respect  thereto.    See  NEGLIGENCE,  4  to  7. 

Use  of  street  for  railway  purposes. 

18.  Liability  of  company  for  damages  to  adjacent  property  owners. 
See  HIGHWAYS,  5,  6,  7. 

RATIFICATION. 
By  principal— of  acts  of  agent.    See  AGENCY,  3. 
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REAL  ESTATE. 

Title  determined  by  the  law  op  the  State. 

1.  No  doctrine  is  better  settled  by  authority  than  that  the  title  to 
real  ;estate  or  immovable  property  can  only  be  affected  in  the  mode 
recognized  by  the  laws  of  the  State  within  whose  territory  it  is  situa- 
ted. City  Insurance  Company  of  Providence  v.  Commercial  Bank  of 
Bristol,  348. 

2.  Decree  does  not  operate  out  of  State  on  title  to  real  estate.  In  at- 
tachment  of  real  estate  of  a  bank  of  the  State  of  Rhode  Island,  it 
appeared  by  the  pleadings  and  proof  on  interpleader,  that,  under  the 
laws  of  that  State,  the  courts  had  declared  the  bank  insolvent,  pro- 
hibited it  from  further  transacting  business,  and  by  decree  invested  a 
receiver  with  the  title  to  all  its  property:  Held,  that  such  decree  had 
no  effect  whatever  on  the  title  to  the  lands  situate  in  this  State,  and 
gave  the  receiver  no  right  to  claim  them  as  against  the  attaching 
creditor.    Ibid.  348. 

RECEIVERS. 

Appointed  in  another  State. 

Effect  upon  the  rights  of  creditors  in  this  State.    See  COMITY. 

RECORD. 

Imports  verity. 

1.  Where  a  cause  is  again  tried  after  a  reversal  for  the  admission 
of  improper  testimony,  and,  by  stipulation,  the  same  evidence  as  on 
the  first  trial  was  to  be  used,  saving  all  objections  to  its  competency, 
and  a  part  of  the  testimony  decided  to  be  improper  appeared  in  the 
second  record,  it  was  suggested  that  such  testimony  was  in  fact  ex- 
cluded, but  found  its  way  into  the  record  inadvertently :  Held,  that 
the  record  imported  verity,  and,  showing  the  admission  of  improper 
testimony,  it  was  cause  for  reversal.  Chicago,  Burlington  and  Quincy 
Railroad  Co.  v.  Lee,  Admx.  576. 

RECOUPMENT. 

In  suit  to  recover  back  purchase  money  paid. 

1.  Bents  and  profits  and  damages  for  waste*  Where  a  purchaser, 
having  gone  into  possession  of  the  premises  bought,  after  a  rescission 
of  the  contract  brings  suit  to  recover  back  the  purchase  money  paid 
by  him,  the  vendor  should  be  allowed,  upon  a  proper  plea,  or  notice 
under  the  general  issue,  to  prove,  by  way  of  recoupment  or  set-off,  not 
only  the  rents,  issues  and  profits  arising  from  the  vendee's  possession, 
and  be  allowed  the  same,  but  also  the  damages  arising  from  waste 
committed  by  the  vendee  or  his  agent  or  tenants  while  in  possession. 
Baston  v.  Clifford,  67. 
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REDEMPTION. 

By  a  judgment  creditor. 

1.  Of  one  of  two  tenants  in  common.  The  right  to  redeem  from 
sheriff's  and  master's  sales  after  the  expiration  of  twelve,  and  before 
the  expiration  of  fifteen  months  from  the  day  of  sale,  is  alone  derived 
from  the  statute,  and  is  given  onty  to  judgment  creditors.  Therefore, 
where  the  land  owned  by  two  as  tenants  in  common  is  sold  on  fore- 
closure of  a  mortgage  given  by  them,  a  sale  under  a  redemption  made 
by  a  judgment  creditor  of  one  of  them  will  pass  the  title  of  that  one 
only.    Fisclier  v.  Esluman  et  al.  78. 

REFEREES. 

Under  act  of  1872. 

1.  Reference  of  suit  to  an  attorney  to  find  amount  due.  "Where  the 
parties  to  a  suit  at  law  waived  a  jury,  and,  by  agreement,  referred  the 
cause  to  an  attorney,  who  heard  the  evidence  and  found  the  amount 
due  the  plaintiff,  and  the  court  thereupon  rendered  judgment  for  the 
sum  so  found:  Held,  no  error,  as  the  attorney  did  no  judicial  act, 
and  such  proceeding  was  authorized  by  the  act  of  February  3,  1872, 
providing  for  referees  to  find  the  amount  due  from  one  party  to  the 
other,  and  reporting  the  same  to  the  court  for  final  action.  Haynes 
et  al  v.  Hayes}  203. 

REMAINDER. 

When  it  vests. 

1.  By  the  terms  of  a  deed.  "When  property  is  conveyed  to  a  trustee 
in  trust  for  the  benefit  of  A,  and  the  heirs  of  her  body,  forever,  and 
upon  the  death  of  the  trustee  the  legal  title  to  vest  in  A  during  her 
natural  life,  with  a  remainder  to  the  heirs  of  her  body,  and  the  deed 
provides  that  if  A  should  die  without  issue,  the  legal  title  shall  re- 
vert to  the  grantor,  it  was  held,  that  the  words  "without  issue"  would 
not  be  referred  to  the  period  of  the  death  of  A,  but  that  the  equitable 
remainder  vested  upon  the  birth  of  any  heir  to  A,  subject  to  be  dimin- 
ished as  others  should  be  born.     Voris  v.  Sloan  et  al.  588. 

Power  to  appoint  an  estate  in  remainder. 

2.  Whether  a  person  having  power  to  appoint  a  fee  may  appoint  a 
less  estate.    See  POWERS,  1,  2. 

REMEDIES. 

TO  RECOVER  THE  WAGES  OF  SCHOOL  TEACHER. 

1.  The  proper  remedy  of  a  school  teacher  to  recover  his  wages  is 
an  action  against  the  school  directors  of  the  district,  and,  upon  a 
recovery,  to  take  out  the  special  execution  provided,  and  enforce  it 
by  attachment  or  mandamus.  Mandamus  against  the  township  treasurer 
is  not  the  proper  remedy.    Rogers  v.  The  People  ex  rel.  Brewer,  154. 
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For  violation  op  city  ordinances. 

2.  Of  the  various  remedies  therefor.  The  power  to  enforce  the  ob- 
servance of  all  rules,  ordinances,  by-laws,  and  police  and  other  regu- 
lations of  a  city,  by  penalties  not  exceeding  $100  for  any  offense 
against  the  same,  does  not  necessarily  confine  the  city  to  that  mode, 
nor  to  a  suit  upon  the  bond  of  a  grocery-keeper  for  violations  by  him, 
but  the  city,  in  the  exercise  of  the  police  powers  conferred,  may  pro- 
vide for  the  revocation  of  his  license.  Schwuchow  v.  City  of  Chicago, 
444. 

Debt  secured  by  mortgage. 

3.  Of  the  various  remedies  of  the  creditor.    See  MORTGAGES,  1. 

Disobeying  injunction. 

4.  Remedy  therefor.    See  INJUNCTION'S,  8. 

To  recover  value  of  shares  in  a  building. 

5.  Of  the  proper  remedy — whether  debt  or  covenant.    See  DEBT,  1,  2. 

REPLEVIN. 

Whether  the  action  will  lie. 

1.  By  vendor,  to  recover  goods  sold.  Where  a  party  sold  mules  by 
a  bill  of  sale  which  was  unconditional,  it  was  held,  that  he  could  not 
maintain  replevin  against  the  purchaser  or  her  husband  on  the  ground 
that  the  price  had  not  been  paid.    McNail  v.  Ziegler,  224. 

REVOCATION. 
Revocation  op  license.    See  LICENSES,  2,  3,  4. 

RIGHT  OF  WAY.    See  EMINENT  DOMAIN. 

RULE  IN  SHELLY'S  CASE.    See  SHELLY'S  CASE. 

SALES. 

Judicial  sales. 

1.  Inadequacy  of  price.  While  it  is  true  that  mere  inadequacy  of 
price  at  which  land  is  sold  at  a  judicial  sale,  where  the  right  of 
redemption  exists,  is  not  of  itself  a  sufficient  ground  for  setting  aside 
the  sale,  yet  when  the  price  is  grossly  inadequate,  and  the  sale  is 
irregular,  and  the  owner  has  no  knowledge  of  the  same  until  after 
the  redemption  has  expired,  the  sale  will  be  set  aside  upon  equitable 
terms.    Thomas  v.  Hebenstredt,  115. 

2.  Where  land  worth  $2000  was  ,sold  for  $51.68,  it  was  held  that 
the  price  was  grossly  inadequate.    Ibid.  115. 

3.  Irregularities  in  sherijfs  sale.  Where  a  sheriff  sold  land  on 
execution  from  another  county,  and  failed  to  file  any  certificate  of  the 
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levy,  made  no  demand  of  the  debtor  before  levy,  and  filed  a  certificate 
of  sale  which  was  false  in  the  description  of  the  court  from  which 
the  execution  issued,  the  date  of  the  execution,  and  failed  to  give  any 
term  of  court  at  which  the  judgment  was  rendered:  Held,  on  bill  in 
chancery,  that  the  sale  could  not  be  sustained.  Thomas  v.  Hebenstreit, 
115. 

4.  Must  be  avoided  for  irregularities  before  rights  of  innocent  pur- 
chasers intervene.  Where  an  irregularity  occurs  in  the  execution  of 
a  decree  of  sale,  the  parties  in  interest  should  bring  the  facts  before 
the  court  before  confirmation,  and  it  may  be  that,  after  confirmation, 
the  sale  might  be  avoided,  on  bill  in  equity,  as  against  the  first  pur- 
chaser, by  showing  that  he  was  chargeable  with  notice ;  but  such  a 
bill  comes  too  late  after  confirmation,  and  after  a  third  person  has 
become  the  purchaser  for  a  valuable  consideration  without  notice. 
Conover  v.  Musgrave  et  al.  58. 

5.  Policy  to  uphold.  Public  policy  requires  stability  in  all  judicial 
sales,  and  that  they  should  not  be  disturbed  for  slight  causes;  other- 
wise property  can  not  be  expected  to  bring  its  value  at  such  sales. 
Ibid.  58. 

6.  Guardian's  sale — whether  voidable  for  irregularity  in  executing 
decree.  Where  the  court,  ordering  and  confirming  a  guardian's  sale 
of  the  lands  of  his  wards,  has  jurisdiction  of  the  subject  matter  and 
of  the  parties,  and  the  only  irregularity  shown  was  in  the  execution 
of  the  decree,  as  where  the  sale  was  ordered  to  be  made,  and  was 
made,  on  the  19th  day  of  June,  and  it  was  advertised  for  the  18th  of 
June,  and  no  fraud  was  shown:  Held,  that  the  sale  was  not  void  as 
having  been  made  without  power,  and  not  even  voidable  as  against  a 
purchaser  having  no  notice  of  the  irregularity.    Ibid.  58. 

Delivery  of  property  sold. 

7.  When  title  passes  so  as  to  protect  a  subsequent  bona  fide  purchaser 
from  the  original  vendee.  The  rule  is  well  settled  in  this  State,  that  a 
delivery  of  personal  property  under  a  contract  of  sale  by  an  unpaid 
vendor  to  the  vendee,  passes  the  title  so  far  that  an  innocent  purchaser 
from  the  latter  will  be  protected,  irrespective  of  the  contract  or  the 
intention  of  the  parties.     Toung  et  al.  v.  Bradley  et  al.  553. 

8.  What  amounts  to  delivery  to  enable  vendee  to  pass  a  good  title. 
Where  a  party  sold  a  lot  of  pork,  to  be  paid  for  on  delivery,  and  had 
the  same  taken  to  the  railroad  depot  for  shipment  to  the  purchaser, 
and,  upon  refusal  of  the  purchaser  to  accept  and  pay  for  the  same,  took 
no  steps  to  prevent  a  delivery  to  the  purchaser  from  the  railroad  com- 
pany, which  might  have  been  done  before  delivery  at  the  place  of 
destination,  the  vendor  knowing  or  having  reason  to  know  that  the 
same  was  way-billed  to  the  purchaser,  and  the  latter,  having  received 
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the  pork  from  the  railroad  company,  stored  the  same,  taking  ware- 
house receipts  therefor,  which  he  afterwards  sold  to  mnocent  pur 
chasers  in  the  usual  course  of  trade:  Held,  that  the  facts  amounted 
to  a  delivery  as  in  favor  of  the  purchasers  of  the  original  vendee,  and 
that  they  acquired  a  valid  title  as  against  the  original  vendor.  Young 
et  al.  v.  Bradley  et  al.  553. 

Sale  op  partnership  property  by  one  of  the  partners. 

9.  What  is  required  to  pass  the  title — of  a  delivery.  A  sale  by  one 
partner  of  personal  property  belonging  to  the  firm,  if  within  the  scope 
and  object  of  the  firm,  is  a  sale  by  the  firm,  and,  as  against  the  firm, 
an  actual  delivery  is  not  essential  to  the  sale.  Shelton  v.  Franklin, 
333. 

10.  Where  one  partner  sold  the  entire  lot  of  hogs  belonging  to  his 
firm,  at  eight  cents  per  pound,  and  the  sum  paid  at  the  time  was  under- 
stood to  be  in  excess  of  the  price,  but  the  excess,  when  ascertained, 
was  to  be  applied  on  another  transaction:  Held,  that  the  title  to  the 
hogs  passed  immediately  to  the  purchaser,  without  first  ascertaining 
their  weight,  or  making  a  formal  delivery.     Ibid.  333. 

11.  Where  one  partner  sold  an  entire  lot  of  hogs  belonging  to  his 
firm,  then  on  a  third  person's  premises,  and  the  purchaser  paid  the 
full  price  at  the  time  of  the  sale,  and  the  hogs  were  then  collected 
together  in  the  presence  of  both  parties,  this  was  held,  a  sufficient  de 
livery  to  pass  the  title  as  against  the  partners.     Ibid.  333. 

SCHOOLS. 

Powers  of  municipal  corporation. 

1.  Charter  construed  as  to  e?*ecting  school  buildings.  Charter  author 
ity  to  a  village  council,  as  a  board  of  education,  to  purchase  grounds, 
erect  buildings,  borrow  money  to  establish  a  school  of  a  high  grade 
and  levy  taxes  for  the  erection  and  support  of  the  same,  held,  not  to 
authorize  the  conveyance,  or  leasing  of  the  buildings  when  completed 
without  pay  or  rent,  to  an  individual  or  private  corporation,  for  the 
purpose  of  having  a  school  taught  therein  for  pay.  The  school  con 
templated  was  one  free  to  the  use  of  all  children  of  suitable  age  and 
advancement  who  resided  in  the  district,  and  anything  else  was  a 
perversion  of  the  property  from  the  uses  intended  by  the  charter;  but 
such  perversion  does  not  render  void  the  bonds  legally  issued  for  the 
purchase  of  the  ground  and  the  erection  of  the  school  buildings. 
Sherlock  et  al.  v.  The  Village  of  Winnetka,  530. 

Re-districting  township. 

2.  Mode  of  enforcing  liability.  When  the  trustees  of  schools  re- 
district  a  township,  and  form  the  territory  of  a  district  into  other  dis- 
tricts, so  that  the  old  one  ceases,  if  they  fail  to  apportion  its  indebt- 
edness, and  lay  it  upon  the  new  organizations,  the  old  district  will  be 
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continued  in  existence  for  the  purpose  of  enforcing  its  liabilities.  In 
such  a  case,  service  upon  those  who  were  directors  at  the  time  of  the 
change  will  be  good  service,  as  they  will  constitute  a  body  corporate 
for  the  purpose  of  enabling  creditors  to  enforce  payment  of  their  debts. 
Rogers  v.  The  People  ex  rel.  Brewer,  154. 

Wages  op  teachers. 

3.    In  what  manner  recoverable.    See  REMEDIES,  1. 

SCHOOL  ORDERS. 

Negotiability  thereof.    See  ASSIGNMENT,  3. 

SCHOOL  TREASURER. 

Duty  to  present  note  against  estate. 

1.  Where  the  principal  debtor  to  the  school  fund  of  a  township 
dies,  it  is  the  duty  of  the  township  treasurer  to  present  the  claim 
against  his  estate  for  allowance,  if  due,  without  an  order  from  the 
trustees  of  schools,  and  for  a  neglect  to  discharge  such  duty  he  is  lia- 
ble to  the  trustees  on  his  official  bond.  McHaney  et  al.  v.  Trustees  of 
Schools,  140. 

SET-OFF. 

Rights  op  bankers. 

To  equitable  set-off  against  depositors  and  holders  of  checks.  See 
BANKERS  AND  BANK  CHECKS,  5,  6. 

SIIELLY'S  CASE. 

The  rule  therein. 

1.  If  in  any  instrument  a  freehold  be  limited  to  the  ancestor  for 
life,  and  the  inheritance  to  his  heirs,  either  mediately  or  immediately, 
the  first  taker  takes  the  whole  estate;  if  it  be  limited  to  the  heirs  of 
his  bocly,  he  takes  a  fee  tail ;  if  to  his  heirs  generally,  a  fee  simple. 
The  words  "heirs,"  or  "heirs  of  the  body,"  in  such  case,  are  words 
of  limitation,  and  not  of  purchase.    Butler  v.  Huestis  et  al.  594. 

2.  Rule  in  respect  to  estates  tail  repealed  by  our  statute.  An  estate 
tail  is  where  lands  and  tenements  are  given  to  one  and  the  heirs  of 
his  body  begotten,  and  may  be  either  general  or  special.  As  our 
statute  has  saved  the  entail  to  the  first  degree  only,  saving  a  life  estate 
to  the  first  taker,  and  provides  that  the  second  taker  shall  take  the 
remainder  in  fee  simple  absolute,  the  rule  in  Shelly's  case,  so  far  as 
estates  tail  are  concerned,  is  repealed  in  this  State.    Ibid.  594. 

3.  Thus,  when  property  in  this  State  is  devised  to  A  for  life,  with 
the  remainder  to  the  heirs  of  his  body,  the  words  "heirs  of  his  body" 
will  be  regarded  as  words  of  purchase  and  not  of  limitation,  and  the 
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first  taker  will  take  only  a  life  estate,  and  the  heirs  of  his  body  will 
take  the  remainder  in  fee  simple.    Butler  v.  Huestis  et  al.  594. 

4.  Greater  latitude  given  in  construing  wills  than  in  deeds.  Greater 
latitude  is  given  in  the  construction  of  wills  than  in  deeds,  and  courts 
will  look  to  the  whole  will,  and  if  there  are  found  explanatory  words 
showing  the  intent  of  the  testator  that  the  wTords  "heirs"  or  "heirs  of 
the  body,"  are  employed  to  show  that  such  persons  shall  take  under 
the  devise  as  a  description  of  persons,  they  will  be  treated  as  words 
of  purchase,  and  not  of  limitation.    Ibid.  594. 

5.  Will  construed  in  reference  to.  Where  land  was  devised  to  B 
during  her  life,  with  remainder  to  the  heirs  of  her  body  "at  and  after 
her  decease,"  the  fact  that  the  enjoyment  of  the  estate  by  the  heirs  of 
her  body  is  postponed  until  after  the  death  of  A,  and  then  becomes 
absolute,  shows  that  the  testatrix  did  not  use  the  words  "heirs  of  her 
body"  in  the  common  law  sense  of  words  of  limitation,  to  indicate  a 
class  of  persons  to  take  from  generation  to  generation,  but  rather  as 
words  of  purchase.    Ibid.  594. 

SHERIFF'S  DEED. 

Must  be  supported  by  judgment  and  execution. 

1.  Where  a  sheriff's  deed  is  relied  on  as  evidence  of  title,  it  is  ne- 
cessary to  show  the  judgment  and  execution  that  authorized  the  sheriff, 
to  make  the  sale  and  conveyance.    Fischer  v.  Eslaman  et  al.  78. 

SPECIFIC  PERFORMANCE.    See  CHANCERY,  5  to  8. 

SPIRITUOUS  LIQUORS. 

Op  accounts  for  sale  thereof. 

1.  How  far  void.  The  statute  which  makes  void  all  accounts  of 
grocers  or  other  retailers  of  spirituous  liquors  in  less  quantities  than 
one  quart,  in  excess  of  fifty  cents,  has  no  application  to  a  payment  or 
satisfaction  of  a  judgment  by  means  of  such  an  account.  As  the 
statute  does  not  make  the  sale  illegal,  but  only  prevents  the  enforce- 
ment of  the  account,  a  payment  of  the  same  can  not  be  recovered 
back.  The  satisfaction  of  a  judgment  by  such  an  account  will  be 
enforced.    Smith,  Admr.  v.  Hickman*  314. 

Keeping  open  saloon. 

2.  During  'prohibited  hours.  The  defendant  was  convicted  for  keep- 
ing open  a  bar  room  between  midnight  and  5  o'clock  A.  M.,  in  viola- 
tion of  an  ordinance.  It  appeared  that  his  main  business  was  the 
keeping  of  a  restaurant  or  eating  house,  and  that  he  kept  his  place  of 
business  open  after  midnight,  but  did  not  sell  any  liquor  after  that 
hour,  he  having  closed  his  bar  by  drawing  a  curtain  around  it  before 
that  hour:  Held,  that  the  conviction  was  proper.  Baldwin  v.  City 
of  Chicago^  418. 
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Restraint  in  liquor  traffic. 

3.  Distinguished  from  rules  in  restraint  of  trade.  Restraints  upon 
the  traffic  in  spirituous  liquors  are  not  like  such  as  restrict  the  ordi- 
nary avocations  of  life  which  advance  human  happiness,  or  trade  and 
commerce  that  neither  produces  immorality,  suffering  nor  want.  This 
business  is,  on  principle,  within  the  police  power  of  the  State,  and 
restrictions  which  may  rightfully  be  imposed  on  it  might  be  obnox- 
ious as  an  illegal  restraint  of  trade,  when  applied  to  other  pursuits. 
Schwuchow  v.  City  of  Chicago,  444. 

Of  granting  licenses  in  respect  thereto. 

4.  Imposing  conditions  and  providing  for  forfeiture  of  license.  See 
LICENSES,  6  to  9. 

STATUTES. 
Passage  of  laws— the  mode. 

1.  Where  a  bill  for  an  act  was  passed  by  the  House  of  Representa- 
tives, but  in  the  Senate  was  not  read  on  three  different  days,  and  was 
not  passed  by  a  vote  of  the  ayes  and  noes,  as  required  by  the  consti- 
tution of  1848,  it  was  held,  that  it  never  became  a  law,  and  was  a  nul- 
lity, although  it  was  reported  back  to  the  House  as  having  passed  the 
Senate,  and  was  enrolled,  and  approved  by  the  Governor.  Ryan  v. 
Lynch  et  al.  160. 

2.  Evidence  as  to  the  passage  of  a  law.  The  certificate  of  the  Secre- 
tary of  State,  showing  what  proceedings  were  had  in  either  branch 
of  the  General  Assembly  in  relation  to  the  passage  of  a  bill,  is  com- 
petent evidence  to  show  whether  or  not  the  same  was  passed  in  the 
constitutional  mode;  and  where  such  certificate,  in  due  form,  pur- 
ports to  give  all  the  proceedings,  there  can  be  no  inference  that  any 
other  proceedings  were  had  in  relation  to  the  passage  of  the  bill. 
Ibid.  160. 

Construction  of  statutes. 

3.  General  rule.  It  is  a  rule  of  interpretation,  that  such  construc- 
tion ought  to  be  put  upon  a  statute  as  may  best  answer  the  intention 
which  the  makers  had  in  view;  and  also,  that  a  statute  ought  to  be  so 
construed  that,  if  it  can  be  prevented,  no  clause,  sentence  or  word 
shall  be  superfluous,  void  or  insignificant.  Decker  et  al.  v.  Hughes 
et  al.  33. 

4.  When  a  strict  construction  prevails.  It  is  a  well  settled  rule  of 
construction,  that  statutes  extending  the  powers  of  corporations,  or 
increasing  the  burdens  of  taxation,  must  be  strictly  construed.  Chest- 
nutwood  et  al.  v.  Hood  et  al.  132. 

5.  Whether  retrospective.  The  general  rule  is,  that  a  statute  oper- 
ates in  futuro  only,  and  that  it  will  not  be  construed  to  affect  past 
transactions.  A  retrospective  effect  will  not  be  given  to  it  unless  it 
clearly  appears  that  such  was  the  intention  of  the  legislature,  McHa- 
ney  et  al.  v.  Trustees  of  Schools,  140. 


710  INDEX. 

STATUTES.    Continued. 
Statutes  construed. 

6.  Election  in  respect  to  municipal  subscription — statute  construed  as 
to  the  majority  required.    See  MUNICIPAL  SUBSCRIPTION,  6. 

7.  Ejectment — assessment  for  improvements  in  favor  of  defendant. 
The  statute  construed  in  Potts  v.  Gullom  et  al.  217.  See  EJECT- 
MENT, 3. 

8.  Witnesses — competency  under  act  of  1867 — when  the  wife  may  tes- 
tify in  a  suit  involving  her  separate  property.  McNail  v.  Zeigler,  224. 
See  WITNESSES,  1,  2. 

9.  Account  for  sales  of  spirituous  liquors — how  far  void  under  the 
statute.  Smith,  Admr.  v.  Hickman,  314.  See  SPIRITUOUS  LI- 
QUORS, 1. 

10.  Neglect  of  railway  companies  to  fence  their  roads.  Act  of  1869 
giving  land-owners  the  right  to  fence.  Toledo,  Peoria  and  Warsaw  Mail- 
way  Co.  v.  Pence,  524.    See  NEGLIGENCE,  7. 

STATUTE  OF  FRAUDS. 

Contract  extending  beyond  one  year. 

1.  A  verbal  contract  to  enter  the  service  of  another  for  the  period 
of  three  years,  is  within  the  Statute  of  Frauds,  and  can  not  be  en- 
forced.   The  William  Butcher  Steel  Works  v.  Atkinson,  421. 

STREETS.    See  HIGHWAYS. 

» 

SUBROGATION. 

In  favor  op  one  paying  his  own  debt. 

1.  Where  a  debtor  gave  his  note,  secured  by  mortgage  on  real 
estate  in  Kentucky,  and  his  equity  of  redemption  was  sold  and  bid  in 
by  another  creditor  at  sheriiPs  sale,  under  execution,  and  he  filed  his 
bill  to  enjoin  the  prosecution  of  an  action  at  law,  by  an  assignee  of 
the  note  secured  by  mortgage,  and  to  compel  the  latter  to  resort  to 
the  foreclosure  of  the  mortgage,  or,  if  that  could  not  be  done,  and  he 
was  compelled  to  pay  the  note,  that  he  be  subrogated  to  the  equitable 
right  of  the  assignee  to  foreclose,  and  thus  compel  the  purchaser  of 
the  equity  of  redemption  to  pay  the  same  or  lose  his  purchase,  it  was 
held,  that  the  complainant  had  no  just  claim  to  be  thus  subrogated,  as 
he  was  both  legally  and  equitably  bound  to  pay  the  debt,  and  that  he 
should  redeem  from  the  execution  sale  or  lose  the  property  sold. 
Rogers  v.  Meyers  et  al.  92. 

SUBSEQUENTLY  ACQUIRED  TITLE. 

Will  inure  to  a  prior  mortgagee.    See  VENDOR  AND  PUR- 
CHASER, 11. 
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SURETIES. 

Sureties  on  official  bonds. 

Upon  which  of  two  bonds  liable  in  case  the  officer  is  re-elected.  See 
OFFICIAL  BONDS,  1. 

SURVEYS. 
Of  the  permanent  survey  of  lands. 

1.  Under  act  of  1869 — as  to  the  manner  of  ascertaining  and  fixing 
disputed  lines.  The  object  and  purpose  of  the  act  of  March  25,  1869, 
entitled  "An  act  to  provide  for  the  permanent  survey  of  lands,"  not 
being  to  establish  new  lines  and  corners,  but  to  ascertain  the  old  ones, 
it  is  the  duty  of  the  surveyors  appointed  under  that  act  to  ascertain 
the  lines  and  corners  in  dispute,  as  near  as  possible,  according  to  the 
government  survey  as  actually  made,  without  regard  to  any  mistake 
they  think  was  made  in  the  original  survey.  Some  known  govern- 
ment corner  should  be  ascertained,  and  the  monuments,  courses  and 
distances  regarded.     Irvin  v.  Eotramel,  11. 

2.  The  commissioners  should  not  start  from  a  disputed  corner  in 
establishing  the  line  between  the  east  and  west  half  of  a  quarter  sec- 
tion which  is  also  in  dispute.  They  should  first  establish  the  exterior 
lines  and  corners  of  the  section  according  to  the  government  surveys 
and  field  notes,  and  this  can  only  be  done  by  referring  to  original 
government  corners  or  other  monuments  which  have  been  in  exist- 
ence over  twenty  years,  and  recognized  as  original  government  cor- 
ners by  the  adjoining  proprietors.  From  the  lines  and  corners  of  the 
section,  by  dividing  the  distance  according  to  the  government  field 
notes,  the  interior  corners  and  lines  can  be  readily  established.  Ibid. 
11. 

3.  Surveyors  appointed  under  the  provisions  of  the  act  of  March 
25,  1869,  entitled  "An  act  to  provide  for  the  permanent  survey  of 
lands,"  have  no  power  to  establish  new  corners  or  lines.  They  are 
only  authorized  to  ascertain  the  original  corners  and  lines,  and  re- 
establish them.    Allmon  v.  Stevens,  89. 

4.  The  fact  that  the  corner  of  a  quarter  of  land,  as  found  by  the 
surveyors,  is  not  in  a  direct  line  with  the  corresponding  corners  of 
other  sections  north  and  south  of  it,  without  deflecting  the  line  run- 
ning north  and  south,  affords  no  sufficient  ground  for  not  approving 
their  report,  for  the  reason  that,  by  reference  to  the  notes  returned  b}r 
the  government  surveyor,  it  appears  that  many  section  corners  on  the 
lines  from  north  to  south,  and  vice  versa,  are  not  on  a  direct  line,  but 
the  line  deflects  east  and  west  more  or  less.  Neither  is  the  line 
dividing  a  section  always  to  be  found  in  the  exact  centre  of  the  sec- 
tion.   Ibid.  89. 
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TAXATION. 

Assessment  for  taxation. 

1.  Excessive  valuation  and  omission  to  assess  some  property  no  ground 
for  defeating  application  for  judgment.     On  application  for  judgment 

against  lands  for  delinquent  taxes,  it  is  no  defense  that  the  property 
was  valued  too  high,  when  it  was  not  fraudulently  done;  nor  will  the 
fact  that  some  property,  in  the  same  jurisdiction,  was  omitted  from 
the  assessment,  be  ground  for  defeating  the  judgment.  Spencer  et  al. 
v.  The  People,  510. 

2.  Court  has  no  power  to  revise  assessment.  The  courts  have  no 
power  to  revise  the  assessment  of  property  made  by  the  assessor,  or  to 
change  or  set  aside  any  valuation  of  property  made  by  him,  when  his 
judgment  has  been  honestly  exercised,  and  the  assessment  is  made 
upon  a  right  basis.    Ibid.  510. 

3.  Power  of  village  council  to  reduce  assessment.  The  constitution 
of  1848  provides  that  taxes  shall  be  levied  on  a  valuation  of  property, 
to  be  ascertained  by  some  person  or  persons,  to  be  elected  or  appointed 
in  such  manner  as  the  General  Assembly  shall  direct,  and  not  other- 

.  wise.  Under  this,  the  assessor  of  a  village  has  the  sole  power  to 
ascertain  and  fix  the  value  of  the  property  for  taxation,  and  where  no 
power  of  review  is  conferred  upon  the  village  council,  they  will  have 
no  power  to  alter,  change  or  correct  the  assessment  as  made  by  the 
assessor.    Sherlock  et  al.  v.  The  Village  of  Winnetka,  530. 

Of  the  rule  of  uniformity. 

4.  Constitutional  provision  relating  to,  construed.  The  constitu- 
tional provision  relating  to  the  uniformity  of  taxes,  has  respect  to  the 
laws  which  maybe  passed  for  the  imposition  of  taxes,  and  not  to  the 
particular  working  of  the  laws.    Spencer  et  al.  v.  The  People,  510. 

5.  To  secure  the  uniformity  in  taxation  required  by  the  constitu- 
tion, two  things  are  essential :  First,  the  assessment  must  be  just  and 
equal,  in  proportion  to  the  value  of  the  property  liable  to  assessment, 
and,  second,  when  thus  assessed,  the  rate  shall  be  uniform  to  every 
person  and  on  every  species  of  property  returned  by  the  assessor. 
The  constitution  requires  that  the  uniform  value  shall  be  ascertained 
by  one  officer,  and  the  uniform  rate  imposed  by  a  different  set  of 
officers,  or  a  different  person.  Sherlock  et  al.  v.  The  Village  of  Win- 
netka, 530. 

6.  The  abatement  of  the  assessment  of  property,  liable  to  taxation, 
by  a  village  council,  where  no  power  of  review  is  conferred,  destroys 
the  equality  and  uniformity  of  the  assessment,  and  will,  no  doubt, 
authorize  the  tax-payers  injured  thereby  to  enforce  their  rights  by 
legal  remedy  against  the  council ;  but  however  wrong  and  unauthor- 
ized, it  can  not  afford  grounds  for  holding  the  whole  assessment 
invalid.    Ibid.  530. 
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TAXATION.     Of  the  rule  op  uniformity.    Continued. 

7.  In  respect  to  value — as  between  individuals  and  corporations.  Un- 
der the  constitutional  provision  requiring  that  taxes  shall  be  uniform, 
where  the  property  belonging  to  individuals  in  a  county  has  been 
assessed  at  less  than  its  actual  value,  railroad  property  in  the  same 
county  must  not  be  assessed  at  any  greater  per  cent  of  its  value.  The 
proportion  the  assessment  bears  to  the  actual  value  must  be  uniform 
upon  every  species  of  property,  whether  owned  by  natural  persons 
or  corporations.  Chicago  and  Alton  Railroad  Co.  v.  Board  of  Super- 
visors  of  Livingston  County,  458. 

Schedule  of  real  estate  of  railroads. 

8.  Includes  improvements.  The  statute  of  1855,  which  required 
railroad  companies  to  return  a  schedule  setting  forth  "the  actual 
value  of  each  lot  or  parcel  of  land,  including  the  improvements 
thereon,  except  track  or  superstructure  of  said  road,"  did  not  require 
the  value  of  the  improvements  to  be  set  forth  separately  from  the  land, 
but  the  value  of  the  land  including  the  improvements.    Ibid.  458. 

Corporate  tax. 

9.  By  whom  levied.  The  State  Auditor  has  the  rightful  authority, 
under  both  the  old  and  new  constitutions,  to  levy  and  certify  the 
taxes  of  a  municipal  corporation  to  meet  the  interest  on  their  bonds 
which  are  duty  registered  in  his  office  under  the  act  of  April  16,1869. 
Decker  et  al.  v.  Hughes  et  al.  33. 

10.  While  it  is  true  that  it  rests  with  the  citizens  or  corporate 
authorities  of  counties,  townships,  cities  and  towns  to  determine 
whether  they  will  incur  a  debt  or  levy  taxes  for  corporate  purposes, 
yet  the  legislature  is  left  free  to  select  the  agents  who  shall  impose 
and  collect  the  tax,  when  such  indebtedness  or  taxes  are  voluntarily 
incurred.  Ibid.  33. 

11.  To  meet  interest  before  due.  Where  taxes  are  levied  to  pay 
interest  on  corporate  bonds,  it  is  no  valid  objection  to  the  tax,  that 
the  interest  is  not  yet  due,  especially  when,  if  they  were  levied  the 
following  }-ear,  they  could  not  be  collected  in  time  to  meet  the  inter- 
est.    Ibid.  33. 

Taxing  peddlers,  auctioneers,  etc. 

12.  Section  one,  article  nine  of  the  constitution,  which  declares  that 
the  General  Assembly  shall  have  power  to  tax  peddlers,  auctioneers, 
brokers,  etc.,  does  not  operate  as  a  prohibition  on  all  other  bodies  to 
tax  such  persons,  and  for  any  other  purpose  than  for  State  revenue, 
but  the  legislature  may  authorize  municipal  bodies  to  tax  such  per- 
sons.    Wiggins  v.  City  of  Chicago,  372. 

Payment  of  taxes  under  act  of  1839. 

13.  Of  payment  by  icrong  description— effect  thereof.  See  LIMITA- 
TIONS, J6. 
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TENANTS  IN  COMMON. 

Of  the  character  op  their  title. 

1.  Tenants  in  common  are  considered  as  solely  and  severally  seized. 
They  have  several  and  distinct  freeholds,  and  there  is  no  privity  of 
estate  between  them,  and  the  estate  of  each  is  liable  for  his  own  debts, 
and  the  purchaser  acquiring  title  at  sheriff's  sale  to  the  interest  of  a 
tenant  in  common,  will  occupy  the  place  of  him  whose  title  he  ac- 
quired.   Fischer  v.  Eslaman  et  al.  78. 

Contribution. 

2.  As  between  tenants  in  common.    See  CONTRIBUTION,  1,  2. 

TRESPASS. 

Trespass  quare  clausum  pregit. 

1.  Of  the  possession  required — as  against  a  wrong-doer.  A  person  in 
the  actual  possession  of  land  will  be  presumed  to  be  the  owner  in  the 
absence  of  proof  of  title,  and  may  maintain  trespass  against  any  one 
who  wrongfully  invades  his  possession.  Illinois  and  St.  Louis  Rail- 
road and  Coal  Co.  v.  Cobb,  53. 

2.  Although  possession  of  land  may  have  been  wrongfully  acquired, 
this  will  not  justify  even  the  owner  in  forcibly  entering  and  taking 
possession.    Ibid.  53. 

TROVER. 

Whether  the  action  will  lie. 

1.  What  constitutes  a  conversion.  Where  the  defendant  merely  as- 
sisted a  neighbor  in  driving  home  some  cattle  he  had  bought,  and 
while  on  the  way  the  plaintiff's  heifer  got  with  the  other  cattle,  the 
parties  driving  using  every  reasonable  exertion  to  keep  it  out  of  the 
herd,  and  the  neighbor,  being  unable  to  separate  it  from  his  other 
cattle,  drove  it  home,  and  the  defendant  promises  the  neighbor  to  see 
the  plaintiff  and  buy  it  for  him :  Held,  that  the  defendant  was  not  lia- 
ble to  the  plaintiff  in  trover,  or  as  a  drover,  and  that  the  fact  that  de- 
fendant told  plaintiff,  when  asked  if  he  knew  where  the  heifer  was, 
that  he  did  not  know,  eould  not  make  him  guilty  of  a  conversion. 
Brown  v.  Boyce,  294. 

2.  If  a  person  is  in  the  possession  of  the  property  of  another,  claim- 
ing it  as  his  own,  under  a  contract  by  a  title  adverse  to  that  of  the 
owner,  the  latter,  after  demand  and  a  refusal,  may  maintain  trover. 
Bertholf  v.  Quinlan  Bros.  &  Co.  297. 

3.  Bight  required  in  plaintiff.  The  plaintiff  in  trover  must  show 
that  he  has  either  a  general  or  a  special  property  in  the  thing  con- 
verted, and  the  right  to  its  possession.     Ibid.  297. 

4.  Where  the  plaintiff's  agent  traded  a  lot  of  whisky  for  a  piano, 
with  the  defendant,  upon  condition  that  his  principal  should  approve 
the  bargain,  and  delivered  possession  of  a  part  of  the  whisky,  and  the 
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TROVER.    Whether  the  action  will  lie.     Continued 

principal  repudiated  the  exchange,  and  demanded  the  whisky  of  the 
defendant,  which  he  refused  to  deliver,  claiming  that  the  exchange 
was  an  absolute  one:  Held,  that  the  plaintiff  might  maintain  trover 
for  the  same.    Bertholf  v.  Quinlan  Bros.  &  Go.  297. 

TRUSTS. 

Enforcement  of  voluntary  declaration  of  trust. 

1.  Where  a  trust  is  -perfectly  created,  so  that  the  donor  or  settlor  has 
nothing  more  to  do,  and  the  party  seeking  to  enforce  it  has  need  of 
no  further  conveyance  from  the  settlor,  and  nothing  is  required  of  the 
court  but  to  give  effect  to  the  trust  as  an  executed  trust,  it  will  be  car- 
ried into  effect,  although  it  was  without  consideration,  and  the  pos- 
session of  the  property  was  not  changed.  But  if  the  transaction  is 
incomplete,  and  its  final  completion  is  asked  in  equity,  the  court  will 
not  interfere  to  perfect  the  settlor's  liability  without  inquiring  into 
the  origin  of  the  claim  and  the  nature  of  the  consideration  given ;  and 
if  the  undertaking  is  purely  voluntary,  the  court  will  not  execute  it. 
Badgley  et  al.  v.  Votrain,  25. 

2.  Where  a  grandfather  entered  into  a  written  instrument  with  a 
grandson,  which  recited  that  he  had  assigned  to  the  latter  notes  and 
mortgages  to  the  amount  of  $12,000,  upon  the  condition  that  the  as- 
signor should  retain  and  receive  the  interest  on  the  same  during  his 
life,  the  same  to  be  drawn  by  the  grandson  before  a  division  of  the 
donor's  property,  and  the  grandson  to  inherit  one-third  of  the  rest  of 
his  property;  and  it  appeared  that  an  assignment  had  been  written 
upon  a  portion  of  the  notes  to  the  grandson,  but  no  delivery  was  made 
of  any,  and  that  there  was  no  consideration  for  the  undertaking  other 
than  the  relationship  of  the  parties:  Held,  on  bill  by  the  grandson  to 
enforce  the  trust  and  compel  a  delivery  of  the  notes,  that  the  transfer 
was  incomplete  for  want  of  a  delivery  of  the  notes  and  securities,  and 
there  being  no  consideration,  the  court  could  not  complete  the  trans- 
action and  grant  the  relief  sought.    Ibid.  25. 

3.  An  agreement  for  the  creation  of  a  voluntary  trust,  so  long  as  it 
remains  executory,  will  not  be  regarded  as  binding  in  equity;  but 
where  there  is  a  voluntary  gift  or  conveyance  of  property  in  trust,  and 
nothing  remains  to  be  done  by  the  donor  or  grantor  to  complete  the 
transfer  of  the  title,  the  relation  of  trustee  and  cestui  que  trust  is  estab- 
lished, and  the  equitable  rights  and  interests  growing  out  of  the  gift 
or  conveyance,  though  made  without  consideration,  will  be  recog- 
nized and  enforced  in  chancery,  except  as  against  creditors  and  bona 
fide  purchasers  without  notice.    Padfield  v.  Padfield,  210. 

4.  Where  a  father  assigned  and  transferred  to  his  son  a  large  num- 
ber of  notes  for  a  considerable  sum  of  money,  in  consideration  of  the 
son's  undertaking  to  pay  $2000  per  annum  during  the  father's  life 
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TRUSTS. 
Enforcement  of  voluntary  declaration  of  trust.    Continued. 

for  his  support,  and  under  an  agreement  that  the  son  was  to  collect 
such  notes,  and,  after  deducting  from  the  proceeds  the  amount  paid 
his  father,  with  interest,  was  to  pay  to  two  other  parties,  after  the 
father's  death,  two-thirds  of  the  remainder,  according  to  the  last  will 
of  the  father:  Held,  on  bill  by  the  father  against  the  son  for  an  ac- 
count and  the  surrender  of  the  uncollected  notes,  that  a  trust  was 
established  as  to  two-thirds  of  the  proceeds  of  the  notes  after  deduct- 
ing what  might  be  paid  to  the  father,  which  was  binding  upon  the 
■  parties,  and  that  the  cestuis  que  trust  took  a  vested  interest  in  the  gift, 
liable  to  be  affected  by  the  exercise  of  the  testamentary  power  by  the 
donor;  and  that  as  the  trust  was  coupled  with  an  interest  in  the  sod, 
to  reimburse  himself  for  his  liability  to  the  father,  he  was  entitled  to 
retain  the  property  until  the  death  of  the  father,  in  the  absence  of  any 
abuse  of  trust  on  his  part.    Padfield  v.  Padfield,  210. 

Changing  terms  and  conditions. 

5.  By  a  court  of  equity.  The  power  of  a  court  of  chancery  to  break 
in  upon  the-  terms  of  a  trust,  or  change  the  terms  and  conditions  im- 
posed by  the  person  creating  it,  exists  only  in  extreme  cases,  as,  when 
not  to  exercise  the  power  the  property  held  in  trust  may  be  lost  or 
wholly  fail  to  answer  the  purposes  of  the  trust.  Voris  v.  Sloan  et  al, 
588. 

Perversion  of  trust  fund. 

6.  Equity  will  follow  the  proceeds.  "Where,  after  the  dissolution  of 
a  partnership,  the  goods  of  the  late  firm  are  entrusted  to  one  of  the 
partners,  to  be  by  him  converted  into  money  by  sale  at  retail,  and 
with  the  proceeds  pay  the  partnership  debts,  such  partner  becomes 
a  trustee,  and  the  excnanging  of  the  goods  for  land  and  taking  the 
title  in  his  wife's  name,  is  a  fraudulent  perversion  of  the  trust  prop- 
erty, and  equity  will  follow  the  land  thus  acquired  and  subject  it  to 
the  debts  of  the  firm  as  against  any  person  acquiring  the  title  with 
notice  of  the  facts,  or  in  fraud  of  the  rights  of  the  other  partner. 
Benfrow  et  al.  v.  Pearce,  125. 

VARIANCE. 
Between  declaration  and  instrument  sued  on.    See  PLEADING 
AND  EVIDENCE,  6,  8,  9,  10,  11. 

Description  of  obligees  in  a  bond.    See  PLEADING  AND  EVI- 
DENCE, 7. 

VENDOR  AND  PURCHASER. 

Notes  given  for  purchase  money. 

1.  What  constitutes  their  consideration.  Where  a  purchase  of  land 
is  made  under  a  bond  or  contract  which  provides  for  a  conveyance  of 


INDEX.  717 

VENDOR  AND  PURCHASER. 

Notes  given  foe,  purchase  money.    Continued. 

the  title  to  the  land  upon  payment  of  the  notes  given  for  the  unpaid 
price,  the  true  consideration  of  such  notes  is  not  the  warranty  deed 
to  be  made,  but  the  title  to  the  land  with  which  the  purchaser  is  to 
be  invested.  If  the  title  fails  or  can  not  be  given,  the  consideration 
fails.    Thompson  v.  Shoemaker,  256. 

Whether  purchaser  may  resist  payment. 

2.  In  this  case,  the  vendor,  a  married  woman,  sold  a  tract  of  land, 
giving  the  purchaser  a  bond  for  a  warranty  deed  on  payment  of  the 
notes  given  for  the  purchase  money.  The  vendor  sold  and  assigned 
these  notes  and  gave  the  assignee  a  quit-claim  deed  to  the  land  as 
a  security  for  their  payment.  It  appeared  that  the  title  was  held 
by  a  trustee  in  trust  for  the  use  of  the  vendor  during  her  natural 
life,  and  at  her  death  for  others :  Held,  on  bill  in  chancery  by  the 
assignee  against  the  purchaser  to  compel  the  payment  of  the  notes,  he 
having  tendered  a  deed  to  the  purchaser,  that  complainant  was  not 
entitled  to  a  decree  for  the  paj-ment  of  the  purchase  money,  because 
he  had  not  the  ability  to  comply  with  the  terms  of  the  bond,  and  con- 
vey the  title  in  fee  to  the  purchaser.    Ibid.  256. 

3.  A  purchaser  of  land  who  receives  a  warranty  deed  for,  and  en- 
tered into  possession  of  the  same,  and  has  held  the  same  without 
molestation,  can  not  resist  the  paymeut  of  notes  given  by  him  for  the 
price  on  the  ground  that  the  vendor  had  no  title  to  convey.  He  can 
not  retain  possession  under  the  vendor's  warranty  of  title,  and  at  the 
same  time  lawfully|refuse  payment.  Laforgev.  Mathews,  328;  Thomp- 
son v.  Shoemaker,  256. 

4.  In  an  action  upon  promissory  notes,  the  defendant  pleaded  that 
the  consideration  of  the  notes  was  the  full  price  of  a  tract  of  land, 
which  was  described,  sold  by  the  plaintiff  to  the  defendant;  and  that 
all  the  title  the  plaintiff  had  to  the  same  was  based  upon  a  tax  title, 
the  patent  title  being  outstanding  in  other  parties,  and  therefore  the 
consideration  of  the  notes  had  failed  to  the  extent  of  the  difference 
between  a  title  based  on  a  tax  title  and  one  on  a  good  and  sufficient 
warranty  deed :  Held,  on  general  demurrer,  that  the  plea  was  clearly 
bad.    Laforge  v.  Mathews,  328. 

Recovery  by  vendee  op  purchase  money  paid. 

5.  Where  the  plaintiff  purchased  land,  to  be  paid  for  in  install- 
ments with  interest,  and  was  to  receive  a  deed  upon  making  payment 
of  the  second  installment,  giving  his  note  secured  by  mortgage  upon 
the  premises  for  the  balance  then  due,  and  time  was  made  of  the 
essence  of  the  contract,  and  it  providing  that  on  failure  to  make  any 
payment  when  due,  the  vendor  might  declare  the  same  forfeited,  to- 
gether with  all  payments,  upon  giving  ten  days'  notice  thereof  in 
writing,  and  the  vendee  being  in  default  as  to  the  second  payment,  a 
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forfeiture  was  declared  pursuant  to  notice,  and  the  vendee  leased  the 
land  of  the  vendor,  there  being  no  tender  of  any  deed  before  the  declara- 
tion of  forfeiture:  Held,  in  a  suit  by  the  vendee  to  recover  back  the 
purchase  money  paid,  on  the  ground  of  a  rescission  of  the  contract, 
that  the  vendor  was  not  bound  to  tender  a  deed  before  declaring  the 
forfeiture,  and  that  the  action  would  not  lie.    Bryson  v.  Crawford,  362. 

6.  The  only  cases  in  which  the  purchaser  of  real  estate  is  entitled 
to  recover  back  the  money  he  has  paid  on  the  contract  of  purchase, 
are :  1st,  where  the  contract  has  been  rescinded  by  mutual  consent 
and  agreement  of  the  parties;  2d,  where  the  vendor  is  unable  or  un- 
willing to  perform  the  contract  on  his  part;  and  3d,  where  the  vendor 
has  been  guilty  of  fraud  in  making  the  contract.    Ibid.  362. 

7.  Where  a  contract  of  sale  of  real  estate  has  been  declared  for- 
feited pursuant  to  its  own  terms,  on  account  of  the  default  of  the  pur- 
chaser in  making  further  payments,  he  is  not  entitled  to  recover  back 
what  he  has  paid.    Ibid.  362. 

8.  Where  the  vendor  is  in  no  default,  and  is  ready  and  willing  to 
perform  the  contract  on  his  part,  the  vendee  can  not  recover  back 
money  paid  by  him  on  the  contract;  but  the  vendor  must  prepare 
and  tender  the  deed,  when  its  delivery  is  made  a  concurrent  act  with 
the  payment  of  the  purchase  money,  or  he  will  not  be  said  to  have 
been  ready  and  willing  to  perform.    Baston  v.  Clifford,  67. 

9.  Where  the  delivery  of  the  deed  and  payment  of  the  last  install- 
ment of  the  price  are  concurrent  acts,  and  both  parties  are  in  default, 
the  vendor  in  not  making  and  tendering  a  conveyance,  and  the  ven- 
dee in  not  making  payment,  and  some  time  after  the  vendor  surren- 
ders the  vendee's  note,  and  the  vendee  gives  up  possession,  and  the 
vendor  conveys  the  land  to  a  third  person,  thus  putting  it  out  of  his 
power  to  perform,  the  vendee  may  recover  back  the  payments  made 
by  him,  under  the  common  count  for  money  had  and  received.  Ibid. 
67. 

Whose  duty  to  prepare  deed. 

10.  The  party  contracting  to  execute  a  deed  is  bound  to  prepare  it, 
if  there  be  no  agreement  that  it  shall  be  prepared  by  the  other  party, 
and  the  vendor  must  tender  it  before  he  can  demand  the  purchase 
money,  where  the  payment  and  delivery  of  the  deed  are  concurrent 
acts.    Ibid.  67. 

Subsequently  acquired  title. 

11.  Will  inure  to  the  prior  purchaser.  Where  a  person  having  only 
a  contract  of  purchase  of  land,  mortgages  the  same,  using  the  words 
"grant,  bargain  and  sell,"  and  afterwards,  upon  payment,  a  deed  is 
made  to  him,  the  title  so  acquired,  under  the  statute,  inures  to  the 
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mortgagee;  and  in  equity  such  title  will  inure  to  an  assignee  of  his 
rights  under  the  contract  without  any  covenants  in  the  assignment. 
Taylor  v.  Kearn,  339. 

VENUE. 
Change  op  venue. 

1.  Belay  in  applying  for.  Where  an  application  for  a  change  of 
venue  was  not  made  until  the  first  day  of  a  term  of  the  court,  and  the 
petition  stated  that  a  knowledge  of  the  cause  on  which  the  applica- 
tion was  based,  did  not  come  to  the  applicant  until  since  the  last  term 
of  the  court,  which  was  denied:  Held,  that  it  was  properly  denied, 
as  the  petition  failed  to  show  but  that  the  application  might  have 
been  made  in  vacation.  Knowledge  of  the  fact  might  have  come  to 
him  on  the  next  day  after  the  last  term.    Bryson  v.  Crawford,  362. 

VERDICTS. 
Of  their  form. 

1.  And  how  entered.  On  the  trial  of  an  appeal  in  a  prosecution  for 
violation  of  an  ordinance,  the  court,  trying  the  case  without  a  jury, 
announced  that  he  found  the  defendant  guilty,  instead  of  finding  the 
issues  for  the  plaintiff:  Held,  that  the  finding  was  sufficient,  the  sub- 
stance being  regarded  in  such  cases,  and  not  the  form.  Wiggins  v. 
City  of  Chicago,  372. 

2.  The  books  do  not  give  any  precise  form  for  a  verdict,  the  rules 
requiring  that  it  be  responsive  to  the  issues.  It  may  be  pronounced 
in  open  court  and  then  entered  by  the  clerk  in  form,  and  should  then 
be  read  to  the  jury,  to  avoid  all  mistake.    Ibid.  372. 

In  replevin. 

3.  Verdict  must  be  consistent  with  the  issues.  In  replevin,  the  ver- 
dict of  the  jury  must  be  consistent  with  the  issues  presented  by  the 
pleadings.  On  finding  the  issues  for  the  defendant,  finding  the  prop- 
erty in  a  person  not  named  in  any  of  the  pleas,  can  not  be  sustained. 
Shelton  v.  Franklin,  333. 

Impeachment  of  verdict. 

4.  By  affidavit  of  jurors.  It  is  the  settled  doctrine  of  this  court 
that  an  affidavit  of  a  juror  can  not  be  received  to  impeach  a  verdict. 
BertholfY.  Quintan  Bros.  &  Co.  297. 

VOID  AND  VOIDABLE. 
Municipal  bonds. 

Whether  void  or  only  voidable.    See  MUNICIPAL  BONDS,  6. 

WAR. 
Effect  upon  statute  of  limitations.    See  LIMITATIONS,  7. 
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Carriers. 

When  the  liability  of  a  carrier  is  changed  to  that  of  warehouseman. 
See  CARRIER,  4,  5. 

WILLS. 

Rule  in  Shelly's  case. 

Of  its  application  to  a  will.    See  SHELLY'S  CASE. 
Construction  of  wills. 

Greater  latitude  alloioed  than  in  construing  deeds.    Same  title. 

WITNESSES. 
Competency. 

1.  Of  w if  e  of  party  in  respect  to  her  separate  property.  Where  a 
defendant  in  replevin  pleaded  that  the  property  replevied  from  him 
was  the  separate  property  of  his  wife,  it  was  held,  that  the  wife,  under 
the  act  of  1867,  was  a  competent  witness  to  prove  the  execution  of  a 
bill  of  sale  of  the  property  by  the  plaintiff  to  her,  and  to  the  fact  and 
manner  of  payment  by  her.    McNail  v.  Ziegler,  224. 

2.  The  fifth  section  of  the  act  of  Feb.  19,  1867,  relating  to  witnesses, 
making  the  husband  and  wife  witnesses  for  and  against  each  other 
in  litigation  concerning  the  wife's  separate  property,  is  not  restricted 
to  cases  where  she  is  plaintiff  or  defendant,  and  where  her  title  is  ad- 
mitted, but  is  general.    Ibid.  224. 

3.  Age  of  child  as  bearing  on  competency.  The  allowing  of  a  child, 
nine  years  of  age,  to  testify,  was  assigned  as  error.  She  testified  on  her 
voir  dire  that  she  "understood  the  nature  of  an  oath,  and  that  if  she  did 
not  swear  the  truth  she  would  get  into  hell-fire:"  Held,  that  intelli- 
gence, and  not  age,  was  the  test  of  the  competency  of  a  witness  of 
tender  years,  and  that  the  witness  was  competent,  according  to  the 
most  rigid  rule.    Draper  v.  Draper,  17. 

WRIT  OF  POSSESSION. 

In  what  manner  ortained. 

1.  The  practice  in  this  State,  where  the  decree  orders  the  defend- 
ant in  a  chancery  suit,  on  the  execution  of  a  deed  by  the  master  in 
chancery,  to  surrender  possession,  is,  to  serve  a  copy  of  the  decree  on 
the  defendant  in  possession,  or  if  others  are  in,  under  him  as  purchas- 
ers, tenants,  or  otherwise,  then  upon  them,  and  on  the  possession 
being  refused,  the  court,  upon  affidavit  of  the  facts,  will  award  a  writ 
of  possession.     Oglesby  v.  Pearce,  220. 

2.  But  where  the  decree  of  sale  fails  to  order  the  surrender  of  pos- 
session, and  the  person  in  possession  refuses  to  give  it  up,  the  court 
will,  on  proper  notice  and  motion,  make  such  an  order,  and  upon 
like  service  of  a  copy,  and   demand  of  possession  will,  on  motion, 
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without  notice,  order  the  party  to  deliver  possession,  and  then  on 
affidavit  of  the  service  of  the  order,  and  a  refusal  to  obey  it,  a  writ 
of  assistance  directed  to  the  sheriff  to  put  the  purchaser  into  posses- 
sion, issues,  of  course,  on  motion,  without  notice.  Oglesby  v.  Pearce, 
220. 

Of  the  petition  therefore. 

3.  And  the  parties.  A  petition  for  a  writ  of  possession  which  fails 
to  show  that  the  defendants  against  whom  the  proceeding  is  brought, 
are  in  possession  of  the  land,  is  fatally  defective.  If  persons  are  in 
possession  as  the  tenants  of  the  defendant  in  the  original  decree,  or 
otherwise,  that  fact  should  be  set  forth  in  the  petition,  and  they  be 
made  parties,  and  served  with  notice,  and,  if  the  facts  warrant  it,  an 
order  should  be  made  upon  them  for  possession,  and  on  a  failure  to 
comply  with  it,  the  writ  should  be  awarded  against  them  and  the 
original  defendant.    Ibid.  220. 
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